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N E F A d 


I. may naturally be aſked— Why I publiſh 
ce af 4% * e Why I begin from Lord Rav- 
« Mos Death, rather than from any prior Era?“ 
« Why I have poſtponed the three former Parts 
e of this Work; and publiſhed the fourth Part 
« free” © Why venture to print, without the 
« Sanction of a Licence, to authenticate my Re- 
« ports r” | 


In ANSWER to the firs Queſtion— 


I found myſelf reduced to the Neceſſity of either 
deftroying or publiſhing theſe Papers (which were 
originally intended for my own private Uſe, and 
not for public Inſpection.) For as it was become 
generally known © that I had taken ſome Account, 

* (good or bad, ) of all the Cafes which had oc- 

* curred in the Court of King's Bench for up- 

« wards of * 4o Years,” I was ſubject to conti-» Tis now 
nual Interruption and even Perſecution, by in- upwards 
ceſſant Applications for Searches into my Notes; prot +5 
for Tranſcripts of them ; ſometimes for the Note- 

books themſelves, (not always returned without 
Trouble and Solicitation ;) not to mention fre- 

quent Converſations upon very dry and unenter- 
taining Subjects, which my Conſulters were paid 

for conſidering, but I had no Sort of Concern in. 

This ioc ende grew from bad to worſe, till 

it became quite inſupportable: And from thence 

ariſes the preſent Publication. 


In Aus wn to the ſecond Queſtion 


My Notes taken at the Bar, previouſly to my 
becoming Clerk of the amy had no N 
| nm 
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Claim to the leaſt Degree of AurRENTIc try: 
Therefore 1 do not preſume to expoſe them to 
public View. But when I entered upon that 
Offige, I thereby came to have all the Records and 
Rule - books on the Croꝛun- ſide of the Court in my 
own Power, and could inſpect or tranſcribe them 
at Pleaſure : Beſides which, as I never after that 

Time ſtirred, out of Court till it roſe, I was ſure 
ro mils, nothing that paſſed in it. Add to this, 
That I had nu, by, my Situation in the very Mid- 
dle of the Court, better Convenience both of 
Hearing and Writing, than I had had at the Bar, 
in the outermoſt Rows. I then came to have alſo 
better Opportunities of procuring true States of 
the Caſes on the Civil Side of the Court, 


* Hilary Lord Raymond and my immediate Predeceſ- 
Vacation, ſor in Office happening both to die in the“ ſame 
eee Vacation, I was ſworn into my preſent Office as 
viz. Mr. ſoon as the Court fat after Lord RavMoxp's De- 
Bellamy, ceaſe, viz, on the firſt Day of Eaſter Term 6 G. 
on the gth 2. 1733. LorD RayMond's Death ſeems there- 
= —— fore to be the fitteſt Ara from whence to begin; 
on ne and the rather, becauſe his Lordſhip's own Re- 
18h of ports (ending with Trinity Term 5 & 69 G. 2. 
March. 1732. ) haye been publiſhed ſince his Death. 
* From | 
March law Pleadings was entircly changed, and moder- 

1733- nized. *A Statute now took Place, for convert- 


® 


= « 2&7 uy = . | 
No ing them, from a fixed dead Language to a flue- 


tuating 8 ons ; and for altering the ſtrong ſo- 
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Court, (both haſty and deliberate,) that for All 
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In ANswER to the third Queſtion— 


THERE are many Reaſons which induced me to 
follow the Example ſet by the Publiſher of Sir, 8 gie 
GROROR CRoOKe's Reports.“ | 8 
Grinſtou's 
LArn Caſes are moſt ſought after: And there- Preface to 
fore that Deſire of being delivered from daily Im- Cr0. Car. 
portunity, which obliged me to -publiſh, is a 
ſtrong Motive to my publiſhing in this Order. 


As my Reports can be of no Authority, Gen- 
tlemen may ſupply that Defect, where the Caſes 
are ſo recent, _ their own Notes: And my 
Book may be of Uſe as an Index. 


By Beginning with his Part, (where many Gen- 
tlemen now alive can ſet me right), I ſhall make 


an Experiment © Whether my Faults and Miſ- 


cc takes are ſo great, as to make it adviſeable for 
ce me to ſuppreſs the Reſt.” 


I the rather begin with this Part, to prevent 
the Publication of worſe and more inaccurate 
Notes. Some Encouragement to the moſt faulty 
might be expected, from the Impatience of the 
Profeſſion, for Reports during this Period, And 
their Impatience is not to be wondered at. There 
never was more Buſineſs. The Reaſoning and 
Opinions of the Judges never gave more Satis- 
faction. All the Seats were never ſo filled toge- 
ther. And (what never happened before, during 
a like Period,) ſince the 11% Day of November 
1756 to this Day, there never has appeared in 
Court the leaſt Difference of Opinion: Every 
Rule, Order, Certificate and Judgment have 
been unanimous. The Books of Reports are fo 
full of frequent Difference of Sentiments in the 


to 


1 


* 


r . 


— 


to agree ſo long, through ſuch an infinite Varie- 
ty of Buſineſs, in every Concluſion upon every 
Queſtion of every Kind, argues uncommon 


Knowiedge, Capacity and Temper in Al. The 
Authority of right Judgments, upon right Prin- 


ciples, given unanimouſly by Magiſtrates who 
add Weight and Dignity to the higheſt Offices, 


inſtead of deriving any from them, is fo great, 


that the direct Point determined becomes a RULE 
for ever, and eſtabliſhes Certainty, the Mother of 
Security and Peace. | | 


The Extraordinary Ability with which every Seat 


upon the Bench has been filled during this Period, 
has ſuffered nothing to hang undecided. A new 


Plan of Diſpatch has brought every Matter ſpeedily 
to a Concluſion ; in ſpite of the Parties themſelves, 
their Counſel and Attornies ; in ſpite of mutual 
Dilatorineſs, Negligence and Complaiſance; in 
ſpite of Artifice by that Side which finds an In- 
tereſt in protracting; in ſpight of every Contriv- 
ance which can be ſuggeſted to a Defendant who 
means only Delay. | | 


Some hundred Cauſes end, every Year, at the 
Sittings, Wirk are not heard of in Court. (For 
the Judgment is conſequential, and of Courle ;) 
Many of them, within a. few Months after their 
Commencement, Where there is a ſpecial Caſe 
or Verdict at the Sittings, it is dictated by the 
Court, and ſigned by the Counſel before the Jury 
is diſcharged. If, in ſettling it, any Difference 
ariſes about a Fact, the Opinion of the Jury is 


taken, and the Fact is ſtated accordingly : Where- 


as they z/ed to be left to future ſettling ; which 
often occaſioned much Altercation and many At- 
rendancesbeforethe judge; ſometimes, anew Trial, 
to fix a Fact; always a great Delay. They muſt now 
be ſet down in the Paper, for Argument within 
four Days; They muſt be argued in Courſe, as 
they ſtand: Altho' both Sides ſhould con/ent ; they 
cannot be put off, but for ſpecial and ſufficient 


Reaſons 
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Reaſons appearing by Midavit (if neceſſary,) and 
upon Motion made a Day or two before. Nothing 
ſtops on Account of the Ab/ence of any of the 


Judges: Whereas nothing (of this Kind) uſed to 


come on, unleſs the Court was full. 


The Judges being appriſed of this Caſe and 
Queſtion from their Paper-books, give Judgment, 
in many Caſes, immediately, upon the firſt Argu- 
ment; and refuſe a ſecond, unleſs they themſelves 
think the Queſtion requires more Examination. 
It very ſeldom happens that there are more than 
two Arguments: Whereas I remember three or 
four to have been common; and it was notthought 
proper, to refuſe hearing a ſecond, third, or even 
fourth Argument, if either Side preſſed for 
it, though the Court themſelves had no Doubt. 


All Motions or Rules in Matters of Length or 


Conſequence are appointed for particular Days, and 


called on firſt : Whereas they uſed to take their 
Chance of being moved by Counſel in their Turn; 
and thereby were often kept back till the laſt Day 
of the Term, and then (for want of Time) ne- 
ceſſarily put off to the next Term, and ſo on (with 
good Management) from Term to Term. 


Beſides theſe ſpecial Appointments, all enlarged 


Rules muſt come on, peremptorily, during the 
firſ# Week of the Term. ; | 


There are more Opinions of the Court during 
this Period, upon important Points, than ever 
were given during the like Number of years: 
And I do not remember a ſingle Inſtance where 
the Determination did not give general Satis- 
faction. Every Caſe which the Anxiety of 
Parties has carried to the Houſe of Lords, has 
been unanimouſly affirmed, 
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Sis Jonx STRANGE was obliged to omit many 
of the beſt and maſt intereſting Arguments; be- 


cauſe they were in Cauſes not adjudged, and there- 


fore of no Uſe to the Public: But during this Pe- 
riod, that Reaſon does not hold for omitting ſuch 
Arguments cleſed. And among the Queſtions de- 
_ there are ſome that had laſted very long 
1 5 


As the Public are already poſſeſſed of Six Johx 


 STRANGE's Reports, comprehending all my frf, 


and a great Part of my ſecond Period, Thar is 
another Reaſon inducing me to publiſh mine in 
the Order I have choſen; Though I think the Au- 
thority of Six HAREBOTLEZ GRIMSTON, and the 
Reaſons he * urges, are alons ſufficient to juſtify it. 


In AxswER to the fourth Queſtion— 
Tas Difficulty alarms me mop. 


I know it is a Contempt of this Court to publiſh 
their Proceedings: It is againſt a ſtanding Order 
of the. Houſe of Lords to publiſh Proceedings 
there, upon Appeals or Writs of Error. They 
ought to be publiſhed under authoritative Care and 
Inſpection: But s1nct the 7ear-5ooks, no judicial 
Proceedings have been ſo publiſhed, either by 
the Houſe of Lords, or by any Court in West- 
minſter-Hall, except State-Trials. 


Licences by the Chancellor and Judges pro- 
ceed upon the Character of the Reporter only ; 
without ſaying a Word of the York itſelf, or that 


the Licenſers ever /aw it. Such Licences (to allow 


ſince the Reaſon of them has ceaſed. 


and approve of the printing and publiſhing) rook 
their Riſe from the Neceſſity of a Licence to print, 


as the Law formerly ſtood; and have continued in 


the /ame Form of Words (without any Meaning, ) 


I have 
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I have been aſſured, that souE now poſſeſſed of 
judicial Offices have declared © They never would 


e ſign one; becauſe it hangs out falſe Colours, 
« and miſleads thoſe who think it gives the leaſt 
ce Approbation or Authority to the Worx.” 


Suck a Licence, could it have been obtained, 
would ſtill have left my Reyorrs to ſtand upon 


their own merit: And I flatter myſelf that TI am 


too well known in Veſtminſter-Hall, to want a 
Teſtimonial to my CHARACTER. | 


| I had not the Impudence to attempt getting an 


Approbation of the Work. It cannot be expected 


that the Judges ſhould find the Time or take the 
Trouble to reviſe it; or that they would do it, 
uponany Application whatſoever. (Which makes 


it the more to be lamented that the Uſage of Year- 


books hath ceaſed.) 


Upon the/e Conſiderations, I have ventured to 
follow the Example of Mr. Juſtice FosrER, and 
to publiſh my Notes wiTHouT any Leave or Li- 
cence. 


There are many Inſtances where Men who 
have publiſhed Matter relative to a Cauſe depend- 
ing, or ſoon after it was over, have been puniſhed 
as guilty of a Contempt ; moſt juſtly and wiſely, 
for many Reaſons : But a Publication of Reports 
at a Diſtance of Time, merely as a Matter of Science, 
has not been animadverted upon; though within 
the Letter of the Law. Where they have been 
publiſhed ſſurreptitiouſiy, without Conſent of the 
Reporter, the Printers have been proceeded againſt 
civilly upon the Foundation of his Property ; but 


not criminally : And after the ſurreptitious Edition 


has been ſtopped by Injunction, the Book has 
been publiſhed with Conſent of the Reporter, 
| without 
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or Complaint made of it. 


I truſt my Excuſe, (wr Juſtice Fofter did) 


without Leave or Licence; and no Notice taken, 


to my INTExTION. If I find I have done wrong, 
or that I give Offence, I will certainly put a Sp 
to tbis Part, and ſuppreſs the other three. 


The Work muſt make its own Way in the 
Profeſſion, Its Merit conſiſts in the Correctneſs 
of the States of the Caſes. In his Reſpect, it 
muſt be of /ome Uſe; eſpecially when compared 
with other Notes. In all other Reſpects, I 
known it is very faulty: And I beg Pardon 
of the Bar, and much more of the Bzncn, 
for innumerable Injuries I muſt have done them, 
as to Language and Argument. I do not take 
my Notes in Short-hand. I do not always take 
down the Reftrifions with which the Speaker may 


q14/ify a Propoſition, ro guard againlt its being 


vnderitood univerſally, or in too large a Senſe, 
And therefore I caution the Re ader, always to im- 
ply the Exceptions which ought to be made, when 
I report ſuch Propoſitions as falling from the Jud- 
ges. I watch the Seyx/e, rather than the Words; 
and therefore may often uſe ſome of my own. 
If Ichancenot fully to underſtand the Subject, Ican 
then only attend to the Words; and mult, in 


ſuch Caſes, be liable to Miſtakes, If I do not hap- 
pen to know the Authorities ſhortly alluded to, 1 


mult be at a Loſs to comprehend (ſo as to take 
down with Accuracy and Preciſion) the U/e made 
of them. Unavoidable Inattention and Interrup- 
rions muſt occaſion Chaſms, Want of Connexion, 
and Confuſion in many Parts: which muſt be 
patched up and connected by Memory, Guels 
or Invention; or thoſe Paſſages totally ſtruck out, 
which are ſo inexplicably puzzled, in the original 
rough Note, that no Glimpſe of their Meaning 
remains to be ſeen 
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I am thoroughly aware of all theſe Faults. I am 


conſcious too, that not having had the good For- 
tune of acquiring that Knowledge in the Science 
of the Law, which is gotten only by a lucrative 
Experience at the Bar, (from which I was very 
early removed ;) and not being bleſſed with the 
quickeſt natural Parts, l may have miſappre- 
hended Topics and Alluſions; I may have made 
Blunders in the Senſe, by endeavouring to rec- 
tify thoſe of my Pen. Theſe are Imperfections 
which Diligence could not cure. I am only con- 
cerned, leſt my Errors ſhould be imputed, not 
to myſelf, but to thoſe whoſe Diſcourſes I may 
happen (through my own Infirmities) to miſ- 
repreſent. | 


Therefore let me, once for all, caution the 
Reader, eſpecially the young Student : I pledge 
my Credit and Character, onLy * that the Ca 
« and Judgment, and the Out-lines of the Ground 


e or Reaſon of Deciſion are right.” As to the 


Re/t—1 took the Notes, for my own Amuſement 
and Uſe: where the Matter or Manner is liable 
to Objection, It may probably have ariſen from 
my Miſtake. 


| have omitted all Caſes where the Queſtion 
turned upon Facts and Evipence only; or 
where the Order followed almoſt of Courſe, in 
Conſequence of Maxims fully ſettled ; or was net 
conteſted. 


I have omitted common Sentences in ordinary 
criminal Proſecutions; and, in ſhort, every 
Thing which I thought could not be of general 
Uſe. 


Before I conclude, I muſt again entreat the In- 
dulgence and Forgiveneſs of the Bar, and ſtill 
more, of the BEN H, for the Wrong I may have 
done them. | 


If 


ELLE ACE. 


If the Candid and Judicious ſhall give a fa- 
vourable Reception to this Part, it may encourage 
me to finiſh my Deſign, and publiſh the preced- 

ing Periods. | | 


In 


n le wes. James Burrow. 


ADVER. 


e 1 


and 


2 
. 
F THY 


ADVERTISEMENT. 
FT H E Bopy of this Book is calculated 


for ſuch as may be inclined to look in- 

to it at their Leiſure: The ABRIDOCMENT, for 

ſuch as deſire only a Summary Account of the 
Determinations. 

The FormER is therefore deſignedly copious : 


For, * ImyerFecT Reports of Facts and Cir-jaice 


% cumſtances, eſpecially in Caſes where every 5, , 
« Circumſtance weigheth Something in the Scale Diſcourſes, 
« of Juſtice, are the Bane of all Science that de- en the 
e pendeth upon the Precedents and Examples of _ 


« former Times.“ ; 


X p 
The Latter was meant to be as conciſe as the 


Nature of a complete Abridgment would bear. 
It is hoped, that Nothing very trifling is in- 


ſerted in the One; Nor any Thing very material 


omitted in the Other, 
M E MOR AN D U M. 
The TABLE of the Principal Matters, or Abridgment 


of the Caſes contained in this firſt Volume, is very much 


enlarged, in this Edition of it. 

In a former Edition, It bore the following Title 
A Short REFERENCE to the Principal Matters con- 
* tained in it.” Tis now a full Abridgment: And 
therefore it would have been improper to continue to call it 
A Short Reference.” The Difference will appear, by 
Comparing the Articles of the Editions with each Other ; 
as * Bail, Bank- Notes, Bankrupts, Baron and Feme, 


„ Biſhops, Common Recovery, Declaration, Demurrer, 


* Deviſe,” and other Titles, as far as Letter L. The 


; ſubſequent Titles were copious enough, in the Old Edi- 


tion. 

The Abridgments of the Sett:ement-Caſes remain in the 
TABLE, under Title “ Orders of Removal? But it 
would have unneceſſarily enlarged the Bulk of this Edi- 


tion, to have repeated them at Length, in the Body of 


it, when they (together with many others preceding and 
ſucceeding them) are now printed by themſelves, in a 
O_ Quart Edition now continued up to 22d Fur. 
177 . : » : ' 2 * 


aw, 


. 294. 


—— — — Nee - — — — — ” — . om > 2 
— — —— wr - a —— — — — — 5 — « —— — ——— — „ —— hh.” — — 


— —— — — * 


— 5 w 
— — 

— —— — — —— — eee — — — — 2 

——— — — —— — — — — — eo — — — — ER. 


By 
* 


. 


8 —_ 


” 


: A Chronological T ABLE of the Namzs of the 
Z* CASES contained in this Volume, according to 
the Order of their Determination. 


ing, | 5 
Farewell Eſq; v. Chaffey etal”. 54 
Rex v. Joſeph Smith, 54 
Shadwell, Eſq; v. Angel, Eſq; 55 


Goodtitle, ex dimiſſ. Cheſter ©, 
Alker and Elmes, © ©, 
Tooker v. Duke of Beaufort, 140 


Rex v. Maurice Jarvis, 146 
Royal-Exchange Aſſurance Com- 
pany w. Vaughan, 135 
St. John's Coll. Cambridge «+, 
Todington, Clerk, 158 
Earl of Bath v. Abney, Spinſter, 
206 

Trelawney, Bart. v. B p of Win- 
cheſter, 219 
Groſs v. Nelſon, 226 
Goodtitle, ex dim. Hayward v 
Whitby, 228 


Vintner's Company v. Paſſey, 235 

Wilſon, Clerk, v. Greaves, 240 

Woolley et al”. v. Cobbe et al”. 244 

Rex v. Gayer, Eſq; 245 

Rex v. Inhab. of Chi.lingfold, 247 

Plummer v. Bentham, 248 
Vo I. I. 
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Michaelmas 


Michaelmas Term 


30 Geo. 2. 1756. 
ö The Court of KING's BENCH 


007 3 (When it became complete, on the 3d Day of 
pork 1 the Term, as below,) was compoſed of 


158 (a) Lord Mansfield, 
N 42 (3) Sir Thomas Deniſon, 
(c) Sir Michael Foſter, and 
_ (d) Sir John Eardly Wilmot. 
60 28 | 
Pia (a) His Lordſhip was ſworn in, upon the 8th of 
og 3 November 1756: And took his Seat upon the 
466 Bench, on the 11th of the ſame Month, 
252 $ (3) Mr. Juſtice Deniſon was ſworn in, upon 
2 : . 
Jo 235 the 11th of February 1741: And took his 
40 | Seat, the next Day. 
er, 355 ; 
330 (c) Mr. Juſtice Fofter was ſworn in, upon the 
— 22d of April 1745: And took his Seat, upon 
d, Eſq; the 1it of May following, (being the firſt Day 
| 2 of Eaſter Term 1745.) | 
f Slader 


*. and (d) Mr. Juſtice Wilmot was ſworn in, upon the 
| = rith of February 1755: And took his Seat 
upon the Bench, the next Day, ; 


haelmas 1 Michaelmas 


| 


e 2 2. 2 


. 
— rerr ner nn neem — 


Friday 12th 


November 


3756. 


— 


Michaelmas Term 1756. 30 Geo. 2. 


Monday 8h November 1756. 


His Majeſty's Attorney General, the Ho- 
nourable William Murray, was, this Morn- 
ing, called Serjeant; and about eight in 
the Evening, was ſworn in Lord Chief 
Juſtice of this Court, (in the Room of the 
late Lord Chief Juſtice, Sir Dudley Ryder, 
who died on the 25th May 1756) before 
the Lord Chancellor (the Earl of Hard. 
wicke,) at his Houſe in Great Ormond-ftreet, 
in the Preſence of the three Judges and 


of moſt of the Officers of the. Court of 


King's Bench. 


His Lordſhip took the Oaths of Alle- 
glance and Supremacy on his Knee; and 
the Oath of Office, flanding. 
ately afterwards, the Great Seal was put 


to a Patent, which had before paſſed all 


the proper Officcs, creating his Lordſhip } 
Baron of MansFltLD in the County of 
Nottingham, to Him and the Heirs Male of 


his Body. | 


Thurſday 1 ith November 1756, Lord Mans. 1 
feld took his Place, as Lord Chief Juſtice, 3 


— — — — . — 4 — 9 
” 3 n — 


Raynard verſus Chaſe, 


HIS was an Action of Debt for a Penalty on 

Elia c. 4. for exerciſing the Trade of a Brews x, 

without having ſerved an Apprenticeſhip. In the Decla- 

„ To the former © ni 
_ debet” was pleaded; And there was a general Verdict for 
the Defendant ; (vis. © That the Defendant does not owe, | 
c.“) But on the 2d Count there was a Special Verdict: J 
Which was to the following Effect; wiz. that the Defend- 
. ant 2 


ration there were two Counts, 


Immedi- 


on 5 
WER, 


2 


7 © Michaelmas Term 30 Geo. 2. B. R. 


3 | ant Chaſe and one Coxe, were, and have been, during all 


the Time charged in this Count, Partners in the Trade ; 


and that the Trade was carried on, and has been for 4 Years 


FEST a 


carried on, in their joint Names; that Coxe did ſerve an 
© Apprenticeſhip, c. but Caſe never did; and that Coxe 


is a working Brewer, and was paid a Salary for his Labour: 


Decla- 


* „i 1 


iQ for 


t owe, 
erdict: 


Jefend- © 
ant 4 


which Salary was always deducted, and allowed to him, 
previous to a Diviſion of the Profits; and the Entries ar 
the Exciſe-office were in their join! Names: But that the 
Defendant John Chaſe ne ve k exerciſe! the Trade n1M3ELsr ; 
(which was wholly managed and carried on by Coxe ;) but 


1 | only ſhared the Profits, and ſiood the Riſques of the Partnerſhip. 


And they find it to be a Trade within 5 Elis. c. 4. 


Queſtion, on 5 Elis. e. 4. /. 31. © Whether the Defen- 
% dant Jo/n Chaſe is within the Act, upon this ſpecial Finding.” 


Mr. Morton pro Quer. 


This attempt to evade the Force of the Act by the 
Scheme of a PARTNERSHIT with @ qualified Trader, would 
intirely fruſtrate the Intention, and is directly contrary to the 
Words of the Act. 

The ſhort of this Caſe is, —Chaſe not being Hius ELT qua- 
lified, takes a PARTNER /i ts qualified : which qualified 
Partner is the only ating Perſon in carrying on the Trade; 
and Chaſe never interfered in it. 

There was the like Point before the Court in 
B. R. Rex v. Driffeld. 


„18 E. 2. 


But, per Deniſon and Fofter Juſtices, that Caſe was never 
determined: it went off upon an Objection to the Ju- 
riſdiction. 


Mortin — But the Lord Ch. J. Lee then ſaid, ©* that he 
had never known a Perſon exempted from the Statute, who 
had not ſerved an Apprenticeſhip.” 


And as to his not interfering in the Trade, the Caſe 
of Hobbs qui tam, c. verſ. Young, reported in 2 Salk, 610. 
and in Carthew 162. and in 3 Mod. 313. is a Determination 


in Point, and not to be diſtinguiſhed from the preſent Caſe. 
Therefore he prayed Judgment for the Plaintiff, 
Mr. Bi/hep contra, pro Defend”. ſaid, he would firſt con- 


ſider how this Matter ſtood before the Statute, with regard 
do the free and unlimited Right that every Man naturally 


and legally had, of exerciſing whatever Trade he pleaſed : 


2dly, The Conſtructions that have been favourably made upon 
| | it, 


— 8 — 
— — — 


.. gr la = 


* 
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it, in Eætenſion of the Qualifications to exerciſe Trade and 
34ly, diſtinguiſh this Caſe from the Caſes cited. 


And firft, the Liberty of Trade is a natural and Com- 
mon-law Right; and was long unreſtrained. The Statute 
of 37 E. z. c. 5. which firſt refrained it, was very ſoon 
repealed by 38 Edi z. c. 2. And Lord Coke in 4 Inft, 31. 


ſays, * Thc Acts of Parliament never live long.“ He 


cited the Caſe in 2 Bulſir. 186. Dominus Rex and Allen 
Plaintiffs againſt Tooley, Defendant, as an Authority for him, 
tho' the Court did not indeed formally pronounce any final 
Judgment therein: And he alſo cited 11 Co. 53. the Caſe 


of the Taylors of Ipſwich, Secondly, The before men- 9 


tioned Caſe in 2 Hulſir. 186. The King and Allen v. Tooley, 
proves the Conſtructions to have been favourable. © Jerk. 


Cent. caſe 15. pa. 284. *© A private Brewer is not within the 


«« Statute.” MKeilway 96. pl. 6. proves that the Statute 
ought to be taken ſtrictly; being penal, and in Derogation 


of the Common Law. And Judges have diſpenſed with the 
Rigor of it: As in Frets Caſe, 1 Salk, 67. where 7 Years i 
Apprenticeſhip beyond Sea, though without binding, wass 
holden ſufficient. So Queen v. Maddox, 2 Salk, 613. S. P. 


accordingly; And the Court there call this Statute of the 


5th of Eliz. a hard Law. Comberb. 254. Rex v. Caller: : 
fer Eyre Juitices, One Brother living with another 7 Years 1 


(at the Trade of a Tallow-chandler) though not bound, 


may ſet up the Trade. 1 Mod. 26. pl. 69. Dominus Rex | 
v. Tarnith, proves too that this Statute ought not to be ex- 


tended further than Neceſſity requires. 


Now it is not found by the preſent Special. Verdict, in ; 
the Affirmative, ©* That this Man has occupied, uſed and 
* exerciſed the Trade ;” But it is found, (on the contrary,) 


negatively, ** That he has nor interfered in it; but it was 
an expreſs Negative. 
Thirdly, with regard to the Caſes cited. 


As to Rex v. Driſfield, whatever was ſound in the Affrma- 


mative in that Caſe, is found in the Negative here. And as 
to the Caſe of Hobbs v. Young, there was no Partner ſkilful in | 
the Trade; but only Servants : Whereas here, is a fkilful | 
Partner to conduct it; and the Servants are employed and | 
ſet to work z V is Partner, who is ſkilful ; and are not em- 


ployed and ſet on work + the Defendant. 


| Then he added, (4thly,) ſome Arguments ab —_—_— , 
ICE PLE I | f Bo IM rſt, } 


wholly carried on by Coxe.”” And Hob. 298, ſays the 
Rule is, That Affirmatives in Statutes that introducg | 
new Laws, imply a Negative, c.“ However, here i | 


— 
; and 


Com- 
ta tute 
ſoon 
Sv; 
He 
Allen 
him, 
final 
Caſe 


men- 
Too! EY, 1 4 


Tenk. 


1 
. We 
in the 1 
+. 
+ L 


tatute 
zation 


h the 6 


. ou” Bo 


» Partners are duly qualified, in Strictneſs. 
would affect all Caſes where /n, ants and Truſtees are intituled 
to Shares of profitable Trades. So, where Creditors ha ve 


the Anxiety of Suſpenſe, 
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— 


Firſt, This will affect all great Undertakings; for it 
ſeldom happens, in ſuch great Undertakings, that 4 the 
So likewiſe, it 


Shares in them, 


And Apprentice/hips, in great Breweries, are not, in Fact, 
uſual or cuſtomary. 


Mr. Morton, in Reply, premiſed, that the Rule of Con- 
ſtruction upon this Act muſt be uniform, with regard to all 
the Trades within it: And Breweries cannot be diſtinguiſhed. 
from the reſt, 


In anſwer to Mr. Biſhop's Argument, He obſerved, 


iſt, It is of no Importance what was the Right before the 
Statute : The Statute was made expreſsly, to RESTRAIN 


ſuch Right in future, for the Good of the Public. 


2dly, He ſaid, he did not want to extend this Law : this 
Caſe is fully and compleatly evithin it, without ſtraining it 
at all. And the Conſtructions that Mr. Bi/hop calls favoura- 
ble, in the Inſtances which he has cited, are no more than 
juſt and reaſonable upon the Circumſtances of the reſpective 
Caſes in which they were made, 


2dly, As to the NecxT1vEe-Finding in the preſent Caſe, 
it amounts to no more than that this Man did not mind his 
* Buſineſs ;” (which the other Partner did.) 


And as to ſetting to Work, it is plain that Coxe is ſet to 
work by Chaſe ;. and, virtually He - all the Servants to 
Work. Indeed, Coxe is here both a Journeyman and a 
Partner to Chaſe :. For Chaſe pays him as a Journeyman; and, 
beſides that, gives him a Share of the Profits. And my Lord 
Ch. J. Holt's 8 in the Caſe of Hobbs and Young is quite 
applicable to the preſent Caſe. 


Adly, He endeavoured to ſhew that the conſtruing this 
Man to be within the Penalty of the Statute, could not be at- 
tended with any ſort of Inconvenience. 


Therefore He prayed Judgment for the Plaintiff, 


As this was the firſt Argument, it was expected (as of Courſe) 
that it would be argued again: But Lord Max SsPIE Lp gave 


bis Opinion immediately, to the following Effect. 


Lord Max s TIE LD. Where We bave no Doubt, we ought 
not to put the Parties to the Delay and Expence of a farther 
Argument ; nor leave other Perſons who may be intereſted in 
the Determination of a Point ſo general, unneceſſarily under 


The 
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The Defendant is to ſhare the Profits with Coxe, in Moie- 
ties; and is liable to the Debts of the Partnerſhip : But it is 
poſitively and expreſsly found, That during all the Time 
charged, He wsveRr ACTED i or EXERCISED the Trade.” 
He was not, by the Teras of his Agreement, to act in the 
Trade: The Other Partner was to do the Whole, and had a 
particular Salary on that Account. It is not found that either 
Coxe or any Servant under him was ſet to work by CnasE; 
nor that Chaſe did any AF whatever of exerciſing the Trade: 
He was only concerned in the Profir, 


Now though this may be, to so Purpoſes, exerciſing a 
Trade, in reſpect of third Perſons who deal with the Part- 
nerſhip as Creditors, and within the Meaning of the Statutes 
concerning Bankrupts ; yet the preſent Queſtion is. Whether 
it be exercifing a Trade conTRrRARY TO THIS Acr.“ 


I think Mr. Bi/hop has laid his Foundation right, againſt ex- 
tending the penal Prohibition beyond the expreſs Letter of the 
Statute. 


ift, This is a penal Law; 
zdly, It is in Reftraint of natural Right; And 


2dly, It is contrary to the general Right given by the Common 
Law of this Kingdom : I will add 


Athly, The Policy, upon which the Act was made, is, from 
Experience, become doubtful.—Bad and unſkilful Workmen 


are rarely proſecuted. 


This Act was made early in the Reign of Queen Ekza- 
beth, Aﬀterwards, when the great Number of Manufacturers 
who took refuge in England, from the Duke D'Alva's Perſe- 
cution, had brought Trade and Commerce with them, and en- 
larged our Notions, the Reftraint introduced by this Law was 
thought ſo unfavourable, that in 33 Elix. in the Exchequer, 4 
Leon. 9. pl. 39. it was conſtrued away : For it was holden 
clearly, by the Judges, in that Caſe, (which Conſtruction, 
however, I take not to be Law now,) that © if one had been 
an Apprentice for 7 Years at any One Trade mentioned 
within the ſaid Statute, he may exerciſe any Trade named 
in it, though he had not been an Apprentice to ir.“ 


All theſe Obſervations only ſhew © That this AQ, 'as 
to what inforces the Penalty of it, ought to be taken 
frrifly.” And accordingly, the Conſtructions made by 
former Judges have been favourable to the Qualifications 
of the Perſons attacked for exercifing the Trade; even 


2 


where 


2 


—— 
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"1 


where they have not actually ſerved Apprenticeſhips, They 
have, by a liberal Interpretation, extended the Y.alifications 
for exerciſing the Trade, much beyond the Letter ot the Act; 
and have confined the Fenally an Prohibition to Caſes preciſely 
within the expreſs Letter. 


Let Us conſider whether the preſent Caſe be within the 
Letter, or even the Meaning of this Act. 


The General Policy of the Act was to have Trades carried 
on, by Perſons who had &&-// in them. 


Now here, the perſonal Skill of the Defendant makes no 
real Difference in the Caſe. For the Perfon who is ſkilful, 
acts every Thing, and receives no Directions from this Man: 
He neither did, nor was to interfere. 


The Caſe of Hobbs and Young is not parallel. There, the 
Defendant, a fingle Man, directed the whole Trade; was 
the Maſter ; and directed all the Servants. As between Maſter 
and Servant, no doubt, it is the Ma/ter, who carries on the 
Trade; and Nor the Servant, But in Hobbs and Young there 
was no Partner/hip ; nor (what is the diſtinguiſhing Character 
of the preſent Caſe) a mere naked ſharing of the Profits, and 
riſquing a Proportion of the Loſs ; without his acting or di- 
recting at all, in any Manner whatſoever. 


In many conſiderable Undertakings, it is abſolutely ne- 
ceſſary to take in Perſons as Partners, to ſhare the Profits 
and riſque the Loſs. And the general Uſage and Practice 
of Mankind, ought to have Weight in Determinations of this 
Sort, affecting Trade and Commerce, and the Manner of 
carrying them on, ; 


It is notorious that many Partnerſhips are entered into, upon 
the Foundation of one Partner contributing Induſtry and 
Skill, and the other, Money, 


Many great Brewertes and other Trades have been carried 
on for the Benefit of Ivf2nts and Reſiduary Legatees, under 
the Direction of the Court of Chancery. ; 


Now if the Plaintiff s Conſtruction was to hold, the whole 


Direction and Decree of the Court of Chancery was contrary 


to Law and to an expreſs Act of Parliament. 


So it is likewiſe practiſed in other great Trades. The late 
Mr. Child directed his Buſineſs of a Banker, to be carried on 


for the Benefit of his Children and other Perſons. —Many ether 
Inftances might be mentioned. 


It 
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It would introduce the utmoſt Confuſion in Affairs of Trade 
and Commerce, if this Conſtruction ſhould prevail. 


On the other Hand, I fee no Inconvenience : It is ex- 
actly the ſame Thing as to the Trade, in every Ita, © whe- 
* ther this Partner has or has not ſerved an Apprentice- 
«c ſhip.” 


Therefore I think the Defendant not liable to the Penalty of 
3 Elix. 


Mr, Juſt. Deniſon ſaid, That this was a new Caſe, 


For though the Caſes of Rex v. Driffield, and Alcock v. Gell, 
were indeed before the Court, yet no Opinion was delivered 
in either of thoſe Caſes. | 


He concurred that it was not an Exerciſe of the Trade 
within 5 Elix. | | 

The true Intent of that Act was, That no Man ſhould 
exerciſe any of thoſe Trades, unleſs he had Sxill in them. 


It has never been extended, by any liberal Conſtruction 
of it, in point of inforcing the Penalty. | 


And the preſent Queſtion is, Whether this Man has 
<< exerciſed the Trade, within the Meaning of it, ſo as to be 
« liable to the PENALTY.” 


Now it is here found, © That he never did interfere in 
the Trade, Himſelf.” In the Caſe of Hobbs v. Young, 
the Defendant was the Super-Intender of the Work ; and 


did exerciſe the Trade, without having any Skill in it. —— 


And this is the Point in Queſtion, and the principal Deter- 
mination, in that Caſe of Hobbs v. Young ; whatever elfe 
might drop from the Judges in giving their Opinion. But 
here, the Defendant never meddles at all; but leaves all the 
Management to a Partner, who had Skill: He himſelf never 


afted in carrying on the Trade. 


It may be ſaid indeed, © that Chaſe is liable to the Sta- 


* tutes of Bankrupts,”—True : But the Conſtruction of thoſe 
Acts, made for the Benefit of the Bankrupt's Creditors, is 


very different from the Conſtruction of this proibitory and 
penal Act; which ought to receive a ftri# Conſtruction, in 


Point of eftending the Penalty. 


Therefore, for theſe Reaſons, and thoſe given by the Lord 


Ch. juſt. He held © That this was net an exercifing the 
Trade within the Af,” 


Mr, 
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Mr. Juſt. Fofter, concurred ; and ſaid, He had prepared 


> Himſelf to give his Reaſons at large But as the Lord Chief 


uſtice had gone through them ſo fully, and inforced them 


in ſo clear and ſatisfactory a Manner, He would only, in ge- 
Z -eral, declare his Concurrence. 1 


Mr. juſtice Wilmot was of the ſame Opinion. 


By the Court unanimouſly Judgment was given for the De- 
fendant. 


REGULA GENERALIS. 


THE Court declared, That all enlarged Rules to ſhew 
Cauſe, which were made in the laſt Term, ſhould be moved 
before the laſt Week of the preſent Term ; Unleſs Leave for 
poſtponing them ſhould be particularly applied for, and 
granted: And this Rule to prevail hereafter, in all future 
Terms, in the ſame Manner. | 


Monday 15th November 1756. Lord Mansfiel! took the 
Oaths : He was (as is uſual) ſworn firſt and alone. 


Roades verſus Barnes. Tueſday 16th 
November 
17566. 


; HIS was a Plea of a fated Account, pleaded to an 

Action upon Simple Contract; To which Plea there 
was a bad Replication, and a Demurrer to that Replication: 
3 the Queſtion was only upon the Validity of the 
Flea. ä | 


After a long Argument for the Defendant in ſupport of 


the Plea, The Court, without hearing the other Side, held 
the Plea bad in Subftance : And fo they ſaid, it had been 
determined in this Court, laſt Hilary Term, in a Caſe of 
Atherly v. Evans, A promiſſory Note cannot be pleaded 
in Bar to an Action upon Simple Contract: Though a 
Bond may, becauſe it extinguiſhes the Debt. One Bond 
Sn be pleaded to an Action brought upon another 
ond. 


Judgment for the Plaintiff, 
Rex 
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' Wedneſday © Rex verſ. Fonſeca. | 
x7th ee | . 1 . ſe 
MY Norton, on Behalf of the Proſecutor, ſhewed Cauſe © 
1 againſt diſcharging the Defendant's Recognizance. = P 
This was a Recognizance entered into by the Defendant 4 0 
and two other Perſons, upon his removing this Indictment ; 
(which was for an aſſault with intent to raviſh) from HichLs 
Hall, where it was originally found. = T 
The Defendant had been tried, confined, and fined in this 8 
Court; and had paid his Fine. * 
Aſter which, Mr. Morton had moved to diſcharge be | 
Defendant's Recognizance ; it being a Recognizance at Com- Wo 
mon Law, and all the Terms of it having been complied with. ny 
For he inſiſted, | | 'F 8 
rſt, That it is not within the Statute of 5 E 6 . & M. i} Þ 
c. 11. /. 2. being from the Court of Oyer and Terminer, 1 Þ 
not from the Seſſions: And this Statute relates only to Indiet-. i, 
ments found at the Seſſions. | | 3 - 
F ne 


2dly, That the Principal is here bound, as well as the 

Securities: Therefore alſo, it is not within the ſaid Act: 

which requires only Two Manucaptors, without the Princi- 
pal. 


- 3dly, The Sum is alſo different: For it is not a Re- 
cognizance in zol. but in 100l. Himſelf, and each Se- 
curity 5ol. Therefore for this Reaſon too, it is not 

within the ſaid Act. In Proof of which he cited 2 Salk; 

564. Regina v. Ever; where a Scire facias was brought 
| on a Recognizance taken before a Judge, upon granting a 
it Certiorari to remove an IndiQment from the Seſſions of 
| the Peace, in the Sum of 4ol. whereas the Sum preſcribed 
by the Statute, is 20l. And Lord Ch. J. Holt, held this Re- 
cognizance to be good at Common Law; but not to be a Re- 


bl cognizance according to this Statute, | 
| M. 15 C. 2. B. R. Rex v. Sidnty, was alſo cited and relied | 
J upon by Him, as in Point to the preſent Caſe. Xx de 
N | | ent 
|. In anſwer to which, Mr. Nort:n urged, = On 
| ee . 
4 iſt, That the Court at Hicks's Hall is both a Court of RF Ve 
| Oyer and Terminer, and a1$0 a Court of Quarter Seffroms., tho 
And as to the . be 


2d 
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2d and 3d Objections. The Defendant has availed him- 
ſelf of the Recognizance ; and has, upon it, removed the Re- 


cord: And therefore he ought to be bound by it, as by a 
proper Recognizance, 


And Sidney's Caſe was, He ſaid, upon different Circum- 
ſtances. 


| Here, he is not to depart the Court wiTHouUT LEAVE : 
Therefore the Court will firſt oblige Him to do Us Juſtice, 
and pay the Coſts, in the ſame Manner as if the Recognizance 
had been regularly taken under this AR, 


NM. B. The Seſſions at Hicks's Hall fit in both Capacities, 
viz. of Seſſions of the Peace, and alſo of Oyer and J erminer, 
and they draw up their Orders with the Cne Title, or with 
the aher, according to the DEGREE of the Offence ; (wiz. 
Common Aſſaults, and Offences of a low Nature, under the 


Title of a Court of Sefffons, and Aſſaults with Intent to 


raviſh, Riots, Sc. and Offences of a high Nature, under 
the Title of a Court of Oyer and Termirer :) And the Cer- 
tiorari's are directed accordingly. And the preſent Cer- 
tiorari was directed to them as a Court of Oyer and Termi- 


* 
net 
4 * 
4 
< 


The Court looked upon the Caſe of Rex v. Sidney to be in 


Point : 


And accordingly, Mr. Morton's Rule for diſcharging the 
Defendant's Recognizance, was made abſolute. 


+I. Poſt, pa. 


Rex V. Lyxor. 


Macrow ver/. Hull. 


ff — Defendant's Council ſhewed Cauſe againſt the Court's 
granting a new Trial upon Payment of Coſts ; which had 


been moved tor, by the Plaintiff 's Council, upon the Foot of 


the Verdict's being againſt Evidence : (Which Verdict was 
for the Defendant ; and, conſequently, the Application to ſet 
it aſide, had been made on the Part of the Plaintiff.) 


Mr. Juſt. Fofter (who tried the Cauſe) reported it to 
be an Action of "Treſpaſs, extremely frivolous ; but ſuffici- 
ently proved. He ſaid that the Defence was a very ſtrong 
One indeed, in Mitigation of Damages; but yet was noT a 
ſufficient Denia of the Treſpaſs ſo that, in Strictneſs, the 
Verdict was undoubtedly againſt Evidence. However, he 
3 the Action /o trifling, frivolous, and wexatious, that 
he _ have thought Sixpence Damages to have been 
enough. 


Where upon 


13th Febru- 
ary, 1764. 
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Whereupon The Court held, that noTw1THSTANDING = . 
its being @ Verdi aGcainsT Evidence, (which in general RF __} 
| is a good Reaſon for ſetting afide a Verdict and granting ( 
a new Trial,) yet the Action appearing, in this Caſe, to be = 
| frivolous, trifling, and vexatious, and the REAL Damages lit- = .. 
tle or none, they ought to refuſe, and accordingly did refuſe = .. 
to ſet aſide the Verdict: And = c 
Lord Mansfield added that it would even be a Cruelty to ( | 
the Plaintiff, to grant his Motion; as he muſt pay tſjůe ( 
Cofts of the former Trial, if he ſhould prevail in it; and * 
| yet could hope for ſuch very ſmall Damages upon a new One. , 
| Rule diſcharged. Vide Pr, pa. 54. Farewell v. Chaſſey, 4 
| 8. P. accord. i 4 f 
: | « g 
Thurſday, Harriſon Knt. Chamberlain of London ver/. « ; 
18th No- a 
vember, | Godman. | rect 
k 1756. Rs | alſo 
i M* Serjeant Poole and Mr, Eliab Harvey ſhlewed 
| YA Caufe againſt the iſſuing of a Procedendo in this 1 
| Caule. | | F<, 
6 C 


It came into this Court, upon the Return of a Habeas Cor- 1 | 
pus cum Ca ſſa, directed to the Mayor, Aldermen, and Se- 


1 riffs of London, commanding them to bring up the Body of the MF ig; 
. Defendant, together with the Cauſe, Qc. | A 
| The Return was to the following Effect, wiz. That there 3 
is 2 Cuſtom in London, that if any antient Cuſtom, har“ TE b 
and defeftive in any Thing newly ariſing, wants amend- 5% -* 
* ment, the Mayor and Aldermen, with the Conſent of 4 75 
* the Commonalty, have always, c. appoinied fit Remedy, 4 * 
for the Common Good of the Citizens: So as ſuch their 4 9 
| * Ordinances be conſonant to Faith and Reaſon, and in ab 
ö | no wiſe prejudicial to the King or his People, nor repug- 0 
| 555 * nant to the Laws or Statutes of England.“ And that the 7 275 
il Cuſtoms of London are confirmed by Act of Parliament, 7 ( for 
ö K. 2. ee X © cie 
| They then certify, that there is within the City of Lon- F rk 
| don, a Company of Putchers; and that at a Common * 
Council holden on the 27th of June, 20 G. 2. the Lord Fai: 
k Mayor, Aldermen and Common Council made an Ordinance, 40 fi 
| That whereas many Perſons who exerciſe the Trade of FE, 
| * Butchers, have obtained Freedoms of orHER Companies, for an 
| * by Redemption or otherwiſe ; by Reaſon whereof the SED 


Company of Butchers is much diminiſted and fallen into 

4 Decay ; For Remedy There or, It is Ordained That every Th 
| ** Perſon, not being already free of the City, occupying, tions, 
 - : * uſing or exerciſing, or who ſhall occupy, uſe or exerciſe Vo 
i * the Art, Trade or Myſtery of a Butcher within the ſaid City 


40 or 


Lon- 
mon 
Lord 


ance, 
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« or its Liberties, ſhall take upon Himſelf the Freedom of 


* «.theComrany of Butchers ;. and that no Perſon now uſing, 


3 or who ſhall hereafter uſe or exerciſe the Trade of a Butch- 
= <« ,; within the ſaid City or Liberties, ſhall be admitted 


« into the Freedom of the ſaid City, by the Chamberlain 
thereof, of or in any OTHER Company than the ſaid Com- 


x 4 « pany of Butchers : Provided always That every Perſon 


not being already free of the ſaid City, who are or ſhall 
« be intitled to Freedim of any orHER Company by Pa- 
« trimony or Service, hall be AbMITT ED into Th1s Com- 
/ Bucher, upon Payment of a like Fine and Fees as 
« are uſually paid upon Admiſſion of a Child or Appren- 
« ftioe. 03. 4 | Frag 


And that it was then and there further enacted, © That 


if any Perſon or Perſons, (except ſuch as are already free, 
ec.) ſhall uſe the Trade of @ Butcher, not being free of 11s 
* ©. Company of: Butchers, He, Cc. ſhall pay 5.“ And Di- 
> reQtions are given how the Penalty of 51. ſhall be levied, and 


alſo concerning Coſts, 


They then further certiſy That the Defendant was 


(taken, on an Action brought againſt him in the Mayor's 


Court of London, for the Penalty of this By-Law.” 


Upon this Return, Mr. Williams, on Behalf of the Plain- 
tiff in the Mayor's Court, had moved for a Procedendo, 


Mr. Serjeant Foole and Mr. Eliab Harvey, of Counſel for 
the Defendant, objected to this By-Law, as being a bad 
one: And they principally relied on % following Objection 
to it, vi. That it was a By-Law in RESTRAIN T of 
Frade; and therefore could not be good, WIr Hño ur 
« ſetting forth a $SPECTAL and PARTICULAR Cuſtom to ſup- 
« port it;” Which is wor done by the preſent Return. 
And they argued; that this By-Law is by no Means ſup- 
ported by the Authority which is ſer forth in the Return, 
as its Foundation; vis. © A Cuſtom to apply fit Remedy 
for the Common Good of the Citizens, where any an- 
* cient Cuſtom, hard and defeQive in any Thing newly 
* arifing, wants Amendment ;”. For neither is here any 
fuch ancient Cuſtom n and ſpeeified, which wanted 
Amendment; nor any Hardſhip or Defe& ſtated; Nor is 
there any Pretence to ſay that this is a Matter newly ari- 
ing; Nor does the Return ſo much as even alledge, either 
that there was any ſuch ancient Cuſtom wanting Amendment, 
or any Hardſhip or Defe&, or that the Subject of this By- 


Law was a Matter newly ariſen. 


The Caſes adduced by each of them in Proof of their Poſi- 
tions, were as follow : | | 


VOI. I. C That 
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That it is a bad By-Law, and void, as being in RE - 
s TRAIN T Trade, appears by Wagener's Caſe, 8 Co. 125. 4. b. 


Therefore it is bad, without a Cuſtom to ſupport it. Thid. 
in Point. | | 


Yet ne Cuflom is here returned, for Support of any Re- 
flraint of Trade at all; And therefore the Court cannot take 
Notice that there is any ſuch Cuſtom. 2 Strange 11 87, Sir 
Jom Hartop v. Hoare & ab. The Court could not judicially 
take Notice, © that every Shop in London is a Market 
* Overt;” that Cuſtom not being found nor ſtated. 1 Strange 
187. Argyl v. Hunt (there cited) is in Point, to the ſame 
purport. 5 Mod. 108. Robinſon v. Groſcourt is in Point with 
the preſent Caſe. Carthew 75. Watſon v. Clerke, The 
Court cannot, ex Officio, take Notice of the Cuſtoms of Lon- 
don. Salk. 12g. Hodges v. Steward, the fourth Reſolution, is 
very ſtrong to the ſane Purport, And Co. Lit. 175. 6. proves 
the ſame Poſition, | 


Now here, though the general Cuſtom © to make By- 1 


* Laws,” is ſet out; yet, the particular Cuſtom to make 
p ſuch a By-Law as this is, in Reſtraint of Trade,“ is nor 
et out. 20 | 


As to the Caſe of Wane! v. Camrrar' Civit' London, in 


1 Strange 675, There the particular Cuſtom vas ſet forth, 4 


as appears upon ſearching the Record of that Caſe : (Though 


it has been called, as cited from Sir J. S. a Caſe in Point.) 
In Sir T. Raym, 289. Player v. Vere. The By-Law made 1 


for the better and more regular Ordering of Cars and Carts, 
was holden to be good: But in 1 No. Abr. 364. pl. 5. (inter 


Payne v. Hawghton) a By-Law for reſtraining the Liberty of 4 


the Trade of a Carman, was holden bad. 


Mr. Williams and Mr. Norton, on the other Side, argued || 
for the Pracedendo, and conſequently for the Validity of the YJ 


By-Law, | 


This, they ſaid, is not a By-Law in Resr aur of Trade : 4 | 
Tie only in Regulation of it. And the Court wiLL take No- 


TiCe of the Cuſtom of London, That no Man can exerciſe 


*. 2 Trade in Lond.n, without being free of che City, and of 1 


* ſome Company of it.” 2 Stowe, B. 4. c. 9. 


We have returned a Cuſtom, © That we have Power ts 3 
alter and amend any ancient Cuſtom, and to appoint fir Re- 
_ ** medy for the Common Good of the Citizens, where there 


is Hardſhip or DefeR in it.” 


1 Strange 675, is this very Caſe, in the Jake Company : F 
And there is 0 Return there mentioned or hinted at, of any 
3 particular 


ͤ—— ttt Pt. ten... — th "I * ** _ 
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2 4 particular Cuſtom ; though it is indeed returned That by 


A the Cuſtom, no Perſon can be free of the City, without 
1:4 © © being free of One of the Companies,” 


nm 5 Co. 62. Chamberlain d. Londres Caſe, The By- 
Law about bringing Broad-Cloths to Blackwell-hall to be 


„ Tf ſearched, Sr was beld a good By-Law ; And yer there 
©, z is no particular Cuſtom fer forth, on which to found the 

by 3 A By-Law, | 

ally | 1 0 N 

uket In 2 Rel. Abr. Tit. By-Laws, pa. 365. pl. 9. „That 

6. XZ © none ſhall make, or uſe a Hot-Preſs in London.. There 
ib s no particular Cuſtom, on which the By-Law is founded: 

re ver it was holden a good By-Law, | | 

Len- 83 Co. 126. a. Waganers Caſe, and alſo Sir T. Raym. 288. 


n, =. . Vere, prove that in London tially re- 
. 


* 4 
1 


They admitted that. a particular Cuſtom impowering 
X them to make /i particular By-Law, is not minutely ſet 
out: But at the ſame Time. inſiſted, that they had ſet 
forth enough of a particular Cuſtom, to warrant this By- 
Law, For, it is ſet forth, That if any ancient Cuſtom, 
. XR © hard or defeQtive, &c, wants Amendment, the Mayor 
„ ü Xx © and Aldermen with the _ Conſent of the Commonalty, 
ore, „ have by Cuſtom a Power of ap mg Remedy for the 
ough Common Good of the Citizens: as, Cc.“ 


I Which is a . 
oint.) "If genera! Power of making By-Laws by Cuſtow : And this Pow- - 
_ et, confirmed too by AR of Parliament. 7 


"inter 4 Now the preſent By-Law falls within the Proviſion of this 
ty of general Power, 


3 The Subſtance of this By-Law is, That no Butcher by 
' Trade, though free of the City, ſhall exerciſe this Trade in 
i the "IF © the City, without being free of the Butchers Company.” 
And it was both a Hard/hip and Defed, that they mig/t do ſo, 
vreviouſiy to this By. Law, 


Here is a Cuſtom ſhewn, © to reſtrain alt grown or 
* growing Evils, within the City:“ Which is a Cuſtom 
to gat Trade. And there are Hundreds of By-Laws in 
London, founded upon this general Power. 


«2 


And WannelPs Caſe, is, in Subſtance, in Paint > It is a 


icRe- If general Return of an Authority to make By-Laws under their 

there "IF general Power; and the ſame Sort of By-Law with the preſent 
ene, is eſtabliſhed as a good One. 

pany⸗ 2 C 2 Lord 
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Lord Mansfield : I ſuppoſe it is a Slip in the Return. 


I don't take the Objection to be © that it is neceſſary that 
it muſt be a particular Cuſtom to make a particular By- 
„Law:“ But that there is no general Power here ſhewn, un- 
der the Cuſtom, to lay ſuch a Reſtraint upon Trade.” 


This By-Law is a Reftraint of Trade; and not a MERE 
Regulation of it: The Preamble don't pretend it to be made to 


regulate the Trade; but merely for the Benefit of ! 6 Lb | 4 


Company. It is founded upon the general Power of making 
By-Laws in the City of London. 


Now under a GENERAL Power to make By-Laws, it is cer- 
tain, that a By-Law cannot be made # RESTRAIN 
* Trade.” 


And by the general Cuſtom of London, every Freeman may 
exerciſe any 'Trade, without being free of a particular Compa- 
ny : Which this By-Law requires Him to be. 55 


The Caſe in 1 Strange 675. WannelPs Caſe, is not a full 
State of the Pleadings. But it appears that the Return 
ſtated . that no Perſon could be a Freeman of the City, 
* till he was a Member of one of the Fraternities ;” then 


ſtated a Power to make By-Laws (but /ow that Power 4 


was ſet out, don't appear:) Then the By-Law itſelf is 
there ſet out; which profeſſes to be a 1 r. of Trade, 


and recites that ſeveral Perſons not free of the Joiners ® 


Company had exerciſed the Trade of a Joiner in an un- 


« feilful and fraudulent Manner, which could not be re- 
* dreſſed whilſt ſuch Perſons were not under the Orders 

and Regulations of the Company ;” and therefore it enactss 
that no Perſon ſhall uſe that Trade, who is not free of the 


Company. | | 
Fs The By-Law for ordering and diſpoſing of Carts and 


Cars, in Sir Tho. Raym. 288, 289. is a mere Regulation of 


Trade. 


And as this Power to make By-Laws to reſtrain Trade, 
is NoT /t ont, in the preſent Caſe, We cannot preſume it, 
from any printed Book, or any other way whatſoever. We 
cannot take judicial Notice of any particular Cuſtom ſuppopting 


ſuch a By-Law as this; when no ſuch particular Cuſtom is 
ſet ont : And it certainly is not good under the general Power, 
which is ſet out. | 


Mr. Juſt. Deniſon concurred, that the Court could not 
trke judicial Notice of any ſuch particular Cuſtom to warrant 


this By-Law, without its being /er out. 
2 And 


that 
By- 
, un- 


. 


55 
8 


Trade, and Prevention of Nu 
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And the Cuſtom here ſet out, of a Power © to mend an 
te hard or defective Cuitoms,” is not ſufficient : For here is 
no hard or deſective Cuſtom particularly ſet out. And every 


Man, free of the City, had a Right to ſet up any Trade: 
Which original Right is here taken away by this By-Law. 


Indeed they may make By-Laws to regulate Trade ; but 


not to reſtrain it, unleſs they have a particular Cuſtom to 
*X ſupport ſuch By-Laws. | 
b difpoling of Carts, Cars, Carters and Carmen, in Raym. 288. 


As to the Caſe of the ordering and 
Player v. Vere, That was a 2 for Regulation of 
0 ances in the Streets and 
Lanes: But is is a By-Law to xESTRAIN Trade, not 
warranted by any particular Cuſtom, Therefore he held it 
bad. 
Mr, Juſt. Foffer concurred ; and ſpoke to the ſame effect. 
Mr. Juſt. Wilmot expreſſed Himſelf to the ſame Purport. 


By the Court unanimouſly, The By-Law was holden a 


: | bad One: And the Rule for ſhewing Cauſe © why a proce- 


* dendo ſhould not go,” was diſcharged. 


Rex verſ. Killinghall. 


4 M Serjeant Pole and Mr. Clayton ſhewed Caufe a- 


gainſt a Rule which had been moved for by Mr. 


Norton, to quaſh a Preſentment or Inquiſition found by 


the Grand Fury of the County of York, at the general 
© Seſſions of Oyer and Terminer, for that County:“ Which 
Mr. Norton objected to, as being coram non Fudice ; For, he 
ſaid, the Grand Jury had no Authority to make ſuch a Pre- 
ſentment, or find ſuch an Inquiſition, under their GENERAL 
Charge from the Judge of Aſſize; whatever might be the 
Caſe if the Judge had particularly directed and preſided over 
an Inquiſition of this kind, upon the Neglect of the Coroner, 


The Fact found, was“ That the Mare of Jon Killinghall, 
** Elq; was the Cauſe of the Death of one William Stelling; 
and was of the value of 101,” | 


It happened that the Coroner had not taken any Inquiſition 
at all, upon this Death : So that the Lord of the Manor, find- 
ing Himſelf likely to loſe his Deodand, had made this Ap- 
plication at the Aſſizes; where the Grand Jury found this 
Inquiſition or Preſentment ; which was afterwards removed 
hither, by Certiorari. 


Mr, Serjeant Poole and Mr, Clayton endeavoured to ſupport 3 
18 
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This Inquiſition, they faid, before a Grand Jury is tra- Þ « 


verſable, (which a Coroner's Inquiſition is not ;) and therefore = « 
does No Body any Injury, And as the Coroner had alten 
none, at all, upon the preſent Occaſion, this Method was n-ů « 
ceſſa y to be taken, in order to come at the Deodand. KL 


1 H. H. P. C. 419. c. 32. Of Deodands, ſhews maſt ex- 
eſsly that this may be done, before Commiſſioners of Gaok 
Delivery, Oyer and Terminer, or of the Peace, if omitted by = 
the Coroner, So does 1 H. P. C. 414. in treating of Inqui- ii 
ſitions; where Laughton's Caſe, H. 37 Elia. is cited; and it an 
is faid to be inquiſible before the Juſtices of C yer and Ter= © 
„ miner ; yea, or of the Peace ;” and that it had been ad- 


judged accordingly, M. 1656. in Greeve's Caſe. = «© 
| = 
3 Infl. 55. c. 8. Note b. in Margine, makes a Difference © *© 
between Inquiſitions taken before the Coroners, and Inqui= 
fitions taken before Juſtices of the Peace, as to having a 
Traverſe, | = *« 
bn 40 
2 Ro. Ar. 96. 7 3. proves that an Indictment may be taken 
| before Juſtices of Peace, and of Oyer and Terminer. = 
! 2 Lev. 140. Rex v. Parkey is in Point, © that the Coroner's I 8 
Omiſſion may be fupplied by Commiſſion of Inquiry z or 
< the Juſtices of Peace, or of Afize may inquire of it, with- 
«© out Commiſſion,” : J. 


2 H. H. P. C. 58. cap. 8. concerning the Coroner and his 
Court, and his Authority in Pleas of the Crown, proves be 
that Grand Juries have this Jurifdiction in Caſe the Coroner 
negleQts it, : 


2 H. H. B C. 59. Ad idem. It is there faid © that Juſtices > 
2 of the Peace, or Oyer and Terminer, or of the King's Benck 

| may inquire, if the Coroner do not: But that HA Preſent= FF N 
ment is trayerfable ; which the Preſentment of the Coro- is 
« ner of a Felo de ſe, is not.” | 8 


— 


Upon theſe Authorities, they ſaid, my Lord Falconbric/ge 

(the Lord of the Manor) was adviſed to take this Method : 

| But the Judge of Aſſize (Mr. Juſt, Birch) declined to meddle 

i! with it, or to have the Inquifition taken before him particular» 2. 
ly, or to give any particular Direction about it. | Ma 


They added theſe Caſes alſo, 1 Ventr. 35 2. in the Note at 
Bottom. Paph. 209. Anon and 8. C. (apparently,) in 
Noy 87. © It may 1 done before Juſticer of Peace,” 1 Ventr. 
181, 182, Stanlac#s Caſe, If a Coroner omits to in- 

: | | “ quire, 
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« quire, this Court may do it, as ſupreme Coroner of Eng- 


and; or may make Commiſſioners to inquire: Or 


3 8 — 
8 c A. , 
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„ Commiſſioners of Oyer and Terminer may inquire. But 
then it is not ſuper viſum Corporis ; and therefore may be 
= 66 traverſ og 


Mr. Norton contra. 


This is a Preſentment ex parte; and a Preſentment of in- 
titling, in order to found an odious and ſuperſtitious Claim; 
and all tranſacted in SECRET. | | | 


The Caſes cited only prove, That, in Default of the 
* Coroner's having inquired, the Juſtices of Oyer and Termi- 
* ner, and of the Peace, may make the Inquiry; and that it is 


| * trayerſable.” | 


They ſay © That we could not have traverſed the Coro- 


3 5 „ fer Inquiſition 4 (Which, however, 1 deny 4 But 


this we may traverſe; and therefore can't be injured 
8 by * | 


But will it be ſaid “ that the putting a Man to a Traverſe, 
« is no Injury ? | 5 


4 Inft. 196, 197, 198. enters largely into the Subject of 
Traverſes; and condemns ſecret Inqueſts and Offices. _ 


Now this is an Office of Intitling; and therefore ought to 


4 be publichly and openly found, 


Lord Mansfield + By expreſs Statutes. 


And Iremember a Caſe of the late Duke of Bucking/am's 
Heirs ; where, upon Application to the Court of 3 
Notice was directed to be given: Though, in general, Notice 
is not neceſſary. | | 


Therefore I think this Inquiſition can't be ſupported. 


And Inquiſitions before the Coroner are traverſable. [/. 
2 H. H. P. C. 416. where that Author declares his own Opi- 
nion accordingly.] 


Mr. Juſt. Deniſm + T think it cannot be ſupported. 
Mr. Juſt, Fofter + F am of the ſame Opinion, 
Rule to quaſh the Preſentment made abſolute. 


Friday 


20 Michaelmas Term 30 Geo. 2, B. R. 


* 


32 


a 


. _ 1 8 COT —_— . 8 . 2 : 
Re ori ˙ LE Sd RT an ge 8 
22 ͤ ̃ͤ 7r7T RCs LY e 
rr ͤͤĩ ˙˙ -i i¼?2Ü½ 

N ee r 


. 
* 
8 


Friday 19th Nowenib, 1756. 


MEMORANDUM, On this Day, The Grear Sear 
was put into CoMMISS10N ; being delivered by his Majeſty 
(immediately upon the Earl of Hazpwicke's Reſignation 
of it,) to Sir Joun WiLLEs Lord Ch. J. of the Common 
Pleas, SIX SiDNEY STAFFORD SMYTHE third Baron of 
the Exchequer, and 81x Joun EARDLEZY WIL NO r young- 
eſt Judge of this Court: Which prevented Mr. Juſtice WII. 
Or from fitting much in his Court, during the Remainder 
- the preſent Term and the Whole of the Two ſubſequent 

ernis. 
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Oppenhein qui tam ver- Harriſon, 


Saturday 1 Proceedings were ſet aſide for Irregularity in the 

want of an Attorney's Name being duly ſet to them: It 

appearing that although they had the Name of a regular At- 

torney, in Fad, ſet to them; yet it was ſo ſet, WI THO ur 
any Authority from Him. | «tg 


And the Court alſo granted an Attachment againſt one Ha- 

bin, who acted as Attorney for the Plaintiff, and had ſo put 
Mr. Granger's Name (an Attorney of this Court) without Au- 
thority or Leave from Mr, Granger. N | 


Cooper and another, Aſſignees of William Johns 

a4 Bankrupt, verſ. Chitty and Blackiſton, 
Eſqrs. Sheriffs of London. Hil, 27 G. 2. 
Rot. 869. 155 


Tueſday 234K HIS Cauſe was twice argued: It came firſt before 

3 the Court, on Monday gth June 1755; and again, 

1756, Kon Tueſday the 16th Inſtant. It was an Action of 

2 rover brought by the Aſſignees of William Johns, a 
Bankrupt, aGaINST t/e SHERIFFS of Landon, who had 
taken and ſo!d-the Goods of Jahns in Execution under a 
Fieri fa ias which had ifſued againſt 7%, at the Suit of 
one William Godfrey. | th 


* 
- 


On the Trial, a ſpecial Caſe was ſettled: a 


Which Caſe ſtates, That Johns was regularly declured a 
Bankrupt on the 8th of Decemb, 1775 3. And as to the 
Reft, the following Times and Facts were ſtated ; vg. That 
on the. 5th of December 1753, one Godfrey obtained Judg- 
ment in the Common Pleas, againſt the ſaid Johns 3 and on 
the ſame Day (5th December 1753) Execution upon the ſaid 
x 5 ol os Sem 3:5 Ferry 9061 1176 Judgment 
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% der a Fieri facias iſſued and executed after the Act of Bank- 
n: It ruptcy was committed ; and /elling them, after the Aſſign- 
At- ment was executed, _ | 
o ur | MAP 
2 The Counſel, who argued for the Plaintiffs, made two Argument 
3 Queſtions, VIZ, | | for the 
e Ha- | 9 
o put iſt, Wos Property the Goods were, when ſeized by the 
Au- bheriffs, by Virtue of this Fieri facias ; 
| 2dly, Whoſe Property they were, auen s o LD by the Sheriffs. 
nns iſt Queſtion. After the Ad of Bankruptcy, they ceaſed 
ton, to be the Property of the Bankrupt Himſelf, they ſaid pwhere- 
. ſoever elſe, the Property might be, between the Act of 
Bankruptey and the Aſſignment. NEE: 

This Relation to the AQ of Bankruptcy is like that of 
efore Adminiſtration to the Time of the Death : And they cited 
gain, Þ Kiggil v. Player, 1 Salk. 111. as S. P. with the preſent Cale, 
n of | exactly. oi 
„ @ 

had The utmoſt that the Bankrupt Himſelf could be pretended 

er a to have, was a ſpecial Property, deſeaſible by the Aſſignment. 

it of It is like the Caſe of a Diſtreſs for Rent; where the Seizor 
may ſell the Diſtreſs, aſter 5 Days; but if the Money be 
paid within the 5 Days, he can't ſell: So that in the Interim, 
the Right is defeaſible. 

red a Here, the Plaintiffs have declared as Aſſignees under the 

> the Commiſſion of Bankruptcy : Therefo e their Intereſt wefts as 

* from the Time of the Ac r of Bankruptcy. 

udg- 

d on If the Bankrupt Himſelf had delivered the Goods to a 

ſaid Stranger, it had been the ſame Thing: The Stranger would 

ment be anſwerable to the Aſſignees. 
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Judgment was taken out againſt Him by Godfrey, and the 
Goods ſeized by the Sheriffs, under it; That Jo/ns commit- 
ted the Act of Bankruptcy 4th December 1753, and on the 
Sth of the ſame December, a Commiſſion of Bankruptcy 
was taken out againſt Him; and on the very ſame Day, the 
Commiſſioners of Bankruptcy executed, an ASSIGNMENT ; 
and afterwards, vis, on the 28th of December, a Bill of Sale 
of the Goods was made, by the Sheriffs, Ihe Plaintiffs are 
the Aſſignees under the Commiſſion: The Defendants are 
the Sheriffs of London, who ſeized the Goods under the Ex- 
ecutlon-. 8 


The Point was, Whether the Aſſignees under the Com- 
miſſion of Bankruptey can maintain an Action of Trover, 
againſt the SuEAIT FS (who executed this Proceſs under a re- 
gular Judgment and Execution ;) for ſeizing the Goods, un- 


Sheriffs 


/ 
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Sheriffs execute Proceſs at their Peril : They are anſwer- 
able civiliter, for what they do upon it. 11 H. 4. 90. 13 


H 4. . 


A Man may without his own fault, be poſſeſſed of a Horſe 
which has been ſtolen : But nevertheleſs he is anſwerable, ci- 
v1liter, to the true Owner, for it. 


The Sheriff had no Authority to take any Goods in Exe- | 7 
cution, but the Gcods of the Defendant : If he does take any 


other Goods, he is a Treſpaſſer. 


In Writs of Execution, it is at their Peril, if they take 
another Man's Goods. In Carthew 381. Hallett v. Byri, Tis 


ſo laid down by Ch. J. Holt, expreſsly. . 


Now theſe were Goods of the Aſſignees. And they may 7 
maintain an Action, either againſt the Plaintiff in the Cauſe, 
or the Sheriff, or the Vendee of the Goods: And the She- 
riff is the Propereft Perſon, againſt whom to bring the Action. 


The Gift of an Action of Trover is the Convers10n: 
The Finding is not the material Part. 6 


And they cited ſeveral Mi prius Caſes, of Actions brought 
by Aſſignees of Bankrupts : Vis. 


M. 11 C. 1. Troyer by Vanderhagen & al. Aﬀlignees of 


City of London; S. P. with the preſent, Lord Ch. J. Prart 
held the Action maintainable. 


The 8. P. was alſo before Lord Ch. Juſt, Lee, in a Caſe .Y 


of Blexholm, Aſſignee of Mills a Bankrupt, v. Oldham & 
al. at the Sittings after Tr. 1750. at Guildhall : In Trover 
againſt a Sheriff, and the former Plaintiff, and the Vendee, 


(all of them together.) It was objected That the Sheriff | 


<* ought to be acquitted ;” But over-ruled ; and Verdict 
againſt all thres. : 


The Seizure there was before the Commiſſion, but ATEN 
the AcT of Bankruptcy. 


The ſecond Queſtion is, Whoſe the Goods were, at the 
„TIME OF THE SALE,” The Writ only commands the 
Sheriff, to ſell the DerExnDant's. Goods;” And if he 
ſells the Goods of another Perſon, it is a Convers1ON. 


«> | It 


Daniel, a Bankrupt, v. Rewiſe, a Serjeant at Mace of the q I 


TER 
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Ir is beyond Doubt, that the Aſſignment has Relation to the 


| A Ad of Bankruptcy : And the Aſſignees ſtand in the Bankrupt's 
Plwkace, from that Time. 1 Ventr. 193. Monk v. Morris and 


Clayun proves this. 


Here then the Aſignees had all the Property that the 


Banlrupt had, at the Time of his Af of Bankruptcy. Con- 
X ſequently, the abſolute Dominion was in them: And the 
Sheriff could not, arTEeR ſuch Ailignment, ſell them, as 
the Defendant's. Indeed Sheriffs ſeldom do, in Fad, ſell 


2 the Goods, without Indemnity. But the Sheriff has here 
committed an Error, in ſelling them at all For they were not 


the Defendant's. He might, it is true, have ſummoned a 
to inquire *© Yhoſe Goods they were.“ Bur ſtil], even 


1 3 their Verdict cannot affect the Right of the true Owner of the 
Goods. | 


The Point about Relation backwards, does not at all affect 
the Queſtion, as 10 the SALE. For the Aſſignment was prior 
to the 84 LE, though not to the Seizure, 


And they affirmed that the Sheriff not only might, but 
even ought, in this Caſe, to have returned Nulke Bana. 
That would have been the proper, and the true Return, 


X And if it had been diſputed, he then might have brought the 


Money into Court. There is a Caſe, of Rex v. Brein Bailiff of 
the Savoy, 1 Keb. got, where the Goods were claimed under 


a2 Bill of Sale; the Sheriff returned © Nulla Bona; and the 


Money was ordered to be brought into Court by the Sheriff ; 
and the Return to be made agreeable to the Event of a Trial 
of the Validity of the pretended Bill of Sale, after ſuch Va- 
lidity ſhould be tried in an Action. 


In the preſent Caſe, the Defendants knew of the Aſſign- 


ment, BEFORE they SOLD the Goods; whatever they might 
do, when they ſeiſed them. And they could not poſſibly 


be obliged to ſell them: It is contrary to an expreſs Act of 
Parliament, which veſts the Property in the Afignees. So that 


here the Sheriff has ſold the Goods, not of the Bankrupt, but 


of the Aſſignees. 


And ſuppoſing that the Plaintiffs may bring an Action 
eee the Plaintiff in the original Action, or againſt the 
endee of the Goods ; yet they ſeem, both of 'em, to have 
better Excuſes than the Sheriff has; and are more innocent, 
Therefore why ſhould the Aſſignees be turned round to 
tem, when they can undoubtedly maintain either Treſpaſs 
or Trover againſt the Sheriffs, who have ſold the Goods; 
which is a Converſion, and will ſupport an Action of Tro- 
ver ? That the Plaintiffs have this EleQion, to bring either 
Þ Freſpafs 


IDA — — — 
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Argument The Counſel who argued for the Defendants, the Sheriffs, 1 
for the De · agreed that the Matter would turn upon the Solution of the 
iendants, two Queſtions made by the other Side. 


f "78 yi 
Treſpaſs or Trover, appears from Cro. Eliz, 824. Biſſip v. Aſh 
Lady Montague, and Cro, Fac. 50. S. C. | Bon 


Therefore they concluded that the Action was well adn 
brought, 1 


As to the firſt Queſtion, They ſaid it would be very hard, 

if this Action ſhould lie acarinsT e SHERIFFS, and they MW 
be put to controvert the Act of Bankruptcy, which is a Matter 

not at all within their Knowledge. | . 


They argued that the Sheriffs ſhall not be conſidered as 
Won Doers: And to prove it, cited 1 Lev. 05, Turner 
v. Felgate. Raym. 73. S. C. 2 Siderf. 126. S. C. and 1 
Keble 822. 8. C. 1 Lev. 173. Baily v. Bunning. 1 Siderf. 
271. 8. C. and 2 Keble 32, 33. S8. C. 


The only Acts Mk the Sheriffs that can be conſidered as a 
Converſion, are the Acts of Seizure and Sale, 


Now they were compellable by the Writ of Fieri facias to 
ſeize the Goods and /evy the Debt. 


For TILL the Commiſſion and Aſſignment, the Property was 
in the Bankrupt : And it did not appear that a Commiſſion 
EVER WOULD be taken out, 


1 Salk, 108. Cary v. Criſp, is expreſs in Point,“ that the 
Property is in the Bankrupt, % Aſſignment,” It was there 
reſolved that the Property of the Goods is not transferred out 
of the Bankrupt, till Aſſignment. 2 Str. 98 1. Braſſey & al 
v. Dawſon & al accord, 


1 Lev, 173. Baily v. Bunning. Judgment was for the 
Officer; He being obliged to execute the Writ; and 
could not know of the Act of Bankruptcy, or that any 
Commiſſion would ever be ſued: And the Sheriff was hol- 
den not to be liable, although he had Notice of the Afſign- 
ment. 


1 Sides f. 272. S. C. The 7 aking was holden Jawful, 


 C:mberb, 123. Lechmere v. Thorowgood, The Officer ſhall 4 97 
not be made a eee by Relation. 3 Mod. 236. S. C. 
1 Shower 12. 8. C. | ; 
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tion, ſo far as to avoid all meſne Acts of the Bankrupt, and 
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'The Commiſſion of Bankruptcy makes no Alteration, TILL 
* there ſhall be a Rela- 


even to over-reach this Fudgment-Creditor. Thus far, they 


d dmitted. 


3 7 4 


But they inſiſted that the Action ovg/t not to have been 


brought againſt the Sur RI r. 


The Sheriff if to /eize, /ell, and return his Writ. In Proof 
of this, they cited 2 £d. Raym, 1072, 1074. Clerk v. Withers. 
1 Salk, zzz, 323. S. C. (3d Point.) 6 Mod. 293, 299. 


*. S. C. 1 Siderf. 29. Harriſon v. Bowden, Cro. Eliz. 2 35. 


Mounteney v. Andrews. 1 Ro. Abr. Execution 893, Letter B. 
pi. 2. Dyer 98. 6. and 99. a. F. 57. and the two Caſes 
there cited in the Margin. And Cro. Eliz. 597. Charter v. 
Peeter, From all which Caſes, it appears that the SHz aire 


is not liable to be mol eſted. 


1 Salk, 321. Kingſdale v. Mann proves that the Seizure is 
the Eſſential Part of the Execution: And an Execution is an 
entire Thing; and cannot be ſtopped, after it is once begun. 


2 Show. 79. Cockram v. Melle. 


And after the Sheriff had ſeized theſe Goods, the origi- 


val Plaintiff, (William Godfrey) could oblige the Sheriff to 


return his Writ: And yet, upon the Principles advanced, 
the Sheriff muſt be put under the greateſt Hardſhips, And 
he had no METHOD to make the Aſſignees of the Bankruptcy 
to give him any Aſiſtance towards proving the Act of Bank- 
ruptcy. | 

Indeed the Execution is good, though the Writ be never re- 
turned. 5 Rep. go. a, Hoe's Caſe : (iſt Reſolution.) 


The only Return the Sheriff could make muſt be, That 
he had lewied the Money:“ (which could chly be by Sale.) 
Therefore he was 0BL1GED to ſe/l, Conſequently the Law 
will not make him a Wrong-doer, 4% ſelling. _ 


The following Caſes, thev ſaid, were in Point for them ; 
vis. 1 Lev. 173. Paily v. Bunning. 2 Keble 32, 33. 8. C. 
1 Siderf. 271. S. C. 3 Lev. 191. Philips v. Ie 
1 Show, 12. Lechmere & al v. Thorowpood & al. Comb. 
123. 8. C. 3 Mod. 236. S. C. and Cole v. Davies & af. 
1 Ld, Raym. 724. per Holt in Point, as againſt the Sheriff, 
moſt expreſsly. 


And the preſent Plaintiffs may have an adequate ard 
complete Remedy, againſt the Plaintiff in the original Action. 
| As 
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+ N. B. Mr. Hume, who was Counſel for the Defendant | 


As to the Caſes cited, The Gentlemen who have a 


on the other Side, put it upon the Queſtion, ** Who had the 


+ Property of the Goods,” 


Now the Property was in the Bankrupt, at the Tims of the 
Execution: It was noT in Abeyance; as it is in the Caſe of 
an Adminiſtration, (Which is an Anſwer to the Caſe of 
Kiggil v. Player.) | 

The Sheriff is not in the Caſe of a Stranger. For he was 
OBLIGED 70 execute and return the Writ. 


Indeed the Sheriff is to execute the Writ at his Peril; 
and Carthew 381. is ſo: The Reaſon is, becauſe the She- 
riff may impanel a Jury, to inquire © whoſe the Goods are.” 


But here, there were no Means for the Sheriff to indemnify 


himfelf: The Goods were undoubtedly TEN the Goods 
of William Johns ; even though he had then committed an AR 
of Bankruptcy, 


The Aſſignees have not a Right to recover the syzctr1c 
Goods; but only Damages. 3 


7 670 will lie againſt the Plaintiſf in the original Action, 
even before he receives the Money: though Trover indeed 
would not, till Ar TER. 


It is not certain that an Action will lie againſt the Vendee of 
the Sheriff. 


As to Vanderhaper's Caſe, it is not ſufficiently clear, how 


it was; or why it was determined. 


But as to the Caſe of Bloxham v. Oldham, Mr. Henley did 
not + inſiſt on the Objection, That the Action would not 
lie againſt the Sheriff; becauſe it would not help his 
Client: For in that Caſe, the Sheriff, and the Plaintiff in 
the Original Action, were Both of them Defendants. And 
the Caſe of 1 Leo. 173. was not indeed by Lord Ch. J. Lee, 
thought appoſite to that Caſe : But it was not over-ruled by 
Him. And the Goods were certainly the Goods of the Bank- 


U 


rupt, till Aſſignment. 


in that Caſe of Bhxhom v. Oldham, agreed, * That the 
Objection againſt the Sheriffs being a Defendant,” 
was NOT inſiſted upon; becauſe the Plaintiff in the Ori- 
inal Action (who was alſo a Co-Defendant with 
e Sheriff there) had indemnified the Sheriff : So that 

it 
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it was, really, a Point quite immaterial to the Plaintiff 
(who was at All Events liable to the Action.) 


They added, that this was a Point of great Conſequence 


d ro all Sheriffs and Officers: On the other Hand, Creditors 
cannot be injured, though Sheriffs ſhould be excufable, and 


the Original Plaintiff only ſhould be liable to the Action. 


As to what has been ſaid of Security taken by the Sheriff, 
he Court can take no Notice of a Sheriff's taking Se- 
curity; nor can they fuppoſe Him conufſant of a Zrivare 
unknown Act of Bankruptcy; And it would be very hard 
if an innocent Officer ſhould be hurt by Retroſpefion and 
Relation. | 


They agreed that this Execution may be avoided, as againſt 
the Original Plaintiff : 2 Strange 981. Braſſey & al. v. Dawſon 
that it may.” But they denied it, as to 


as appears from the Caſes before cited, 


As to the ſecond Queſtion.- The Foundation of this 
Action of Trover, is Property in the Plaintiff, at the Time 
of the Seiſure ; and a Tortious and Illegal Ad of Conwerfion : 
For without 5% theſe Circumſtances, this Action will not 
he. 


Now the PRO ERT V is in the BanxRueT, TILL Aſh; 
ment And the ſubſequent Sale cannot make the Sheriff a 
Wrong-doer, by a 2 Relation. Raym. 161. Bilton v. 
Johnſon & a. © The Relation of a Teſte ſhall not juſtify 
a Tort.“ | 


It is ſaid that this Relation is given by Ad of Parliament.” 
But there are no Words in the Act of Parliament that can 
make the Sheriff a W/rong-doer. 


Ir the ſeiſure was lawful, the Sale was ſo too. 2 LA. 
Raym. 1074, 1076. Clerk v. Withers. Cro. Fac. 515. Sly 
v. Finch, Cro. Eliz. 440. Boucher v. Wiſeman. Mack 13. 
Parkinſon v. Colliford & al Executors of a Sheriff. Cre. Car. 

39. S. C. 1 Jones 430. S. C. Heb. 206. Speake v. 

ichards, Cro. Eliz, 237. Mounteney v. Andrews. The 
Law conſiders the ve Execution, as one entire Act: The 
intermediate * are only allowed for the Sake of the Sheriff. 


Conlequenty, e may execute the Whole ar ance: He 
may ſeiſe, and ſell directly. The Execution is an entire 


Thing ; and can not be 455 ed. Cro. Elia. 597. Charter v. 
Freter. 6 Mod. 293. Clerk v. Withers, Therefore the Of- 


Fer ſhall be protected. | MY 


4 
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Reply. 


Suppoſe an Action ſhould be brought againſt the Sheriff for 
the Money. He might avail Himſelf perhaps by ſpecial Plead- 
ing ; provided He was able to make out the FaQts he ſhould 
ſpecially plead : But how could He be able to prove the Act 


of Bankruptcy, Trading, or Aſſignment ; to all which, He 


is an entire Stranger? Therefore it would be hard to ſuffer 
ſuch an Action to be maintained againſt Him, But all theſe 
Matters are in the Privity of the Original Plaintiff : Againſt 
whom, therefore, the Action ought to be brought.. - -: -/ 


It is ſaid, © the Sheriff acts at his Peril,” 5 


But it is admitted that the Method of impanelling « Jury 
would be no Protection to Him. nk 


The Counſel for the Plaintiffs replied, that it is ſtated 
That the Afignment by the Commiſſioners of Bankruptcy 
«© was previous to the Bill of Sa LE by the Sheriffs.“ 


The Sheriff's being always a reſgonfibls Perſon, and. pre- 
fore moſt likely to be made Defendant, is the very Reaſon 
why He oug/tt to be liable to the Party who has received the 


Injury. 
The Finding, or even the Taking Fuſſeſton of Goods found, 


is no Wrong: But 'tis the Convers10N that makes the 


Perſon a Tort-feaſor. | 


They admitted that the Sheriff is not anſwerable for the 
Irregularity of a Judgment : (For he is bound to execute the 
Command of the Writ.) But if He take the Goods of a no- 
THER PERSON, inſtead of the Goods of the Defendant, He 
is anſwerable for THAT. 

It has been ſaid indeed, that, they were at THAT Tine 
e the Goods of the Bankrupt Himfelf,” 1; . + 12 


But be the Tak ING lawful, or not lawful, yet here is an 
actual Co x vERSLO x, an afual DisPoS1TION of the Goods: 
Which makes him a Treſpaſſer ab initio. | 


It has 8 been ſaid, that © the Court will protect 
„the Sheriff.“ But the Relation. goes back, quite up to the 
AcrT of Bankruptcy. CR nt 3 


They denied that the Execution is / entire that the She- 
riff can not flop in it, after Seiſure and before Sale of the 
Goods. Suppoſe the Sheriff had confeſſedly ſeiſed another Þ 
Perſon's Goods, ſhould He be obliged to ſell hem? Dalton's 3 

Office of Sheriff ſays, The Sheriff may impanel a Jury 


« and ix 
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* and after that, ſhall not be anſwerable.” Now here He 
might either have impanelled a Jury; or have kept the Mo- 
ney in his Hands, or brought it into Court, till the Property 

ot the Goods had been determined. 


They admitted the general Principle of the Caſes cited on 
the Head of Executions ; but denied the Application of them 
to the preſent Caſe, They alſo denied the Principle; © That 
« a Sheriff ſhall never be a Tort-feaſor by Relation: For, 
He ſhall in ſome Caſes be ſo ; as where He takes the Goods 
with a bad Original Intention. | 


As to Baily v. Bunning, They endeavoured to diſtinguiſh 
it. In order to which, they remarked, that there is 6 
Finding of an AcTuvaL Converſion, or what could be 
called ſo by the Court: It is only a Demand and Refuſal ; 
which is o LY EVIDENCE to a Tory: And the Opinion 
of the Court there went upon the Tating; which they held to 
be legal: Whereas here is an AcTuaL Converſion flated. 


An Action would lie, One would think, againſt the Yendee of 
the Sheriff, in Point of Reaſon : And the Pradtice does 
ſtrongly ſupport it; for Nine in Ten of theſe Actions are 
3 brought againſt the / endees of the Sheriff. 

In the Caſe of Bhxham v. Oldham, there was a very mas 
1 terial Difference, © Whether the Sheriff ſhould have a Ver- 


dict for Him, or a Verdict qguinſt him:“ For in the one 
Caſe, He would receive Coſts; in the other, He muſt Fer 
them. 


The Plaintiffs had no Right to call upon the Sheriffs, 
TILL the RETURN of the Writ: And they might ten have 
returned Nulla Bona,” Therefore this is not ſuch a hard 
Caſe upon the Sheriffs, as is ſuggeſted. And this is not the 
only Caſe where the Sheriff is to act at his Peril : For in taking 

of Bail, Cc. He muſt do ſo, as well as here. 


If the Sheriff had returned © Nulla Bona,” the Onus pro- 
bandi would have lain upon the Original Plaintiff, 


In the Caſe of Turner v. Felgate, the Sheriff was certainly 
excuſable, by Virtue of his Writ. | 


In the Caſe of Cole v. Davies & ab in 1 Ld. Raym. 724. 
The Goods were ſold before the Commiſſion and Aſſignment. 


For the Caſe is there put, of a Commiſſion and Aſſign- 
ment, 50% of them s uBSEGUENr to the Sale of the Goods. 
The Words are, © If He ſeizes Au D ſells,” and THEN a 
„ Commiſſion is granted, and the Goods aſſigned, the 
Aſſignee may maintain Trover againſt the Vendee : 
Yokk --. D *« But 


— 
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* But No Action will lie againſt the Sheriff, becauſe he obey- 
ed the Writ,” But our Reaſoning in the preſent Caſe is 
founded upon the Sa/e's being an unlawful Act. 


In the Caſe of Braſſey & ab v. Dawſon & al there was no 


Aſſignment, previous to the Seizure. 


They did not deny that the Bankrupt had in the preſent 
Caſe, a Sort of Property, a. defegſible Property, in Him at 


the Time of taking the Goods. But in the Caſe of Clerk * 


v. Withers (reported in 6 Mod. 290. and in 1 Salk. 323. 


and in 2 Ld. Roym, 1072.) the Defendant in the Action 


had the whole indefeaſible Property in Him; and the She- 
riff ought to have gone on : But the Caſe is not 3 


to the preſent Caſe ; where the Property was only defea- 
ſible. ä : | 


As to the Caſes cited from Hob. 206. and March 13. They 
agreed to them, | 


The T; 25 allowed to the Sheriff makes no Difference, 
(They ſaid 3) becauſe He has done Wrong. | 


And however entire a Thing an Execution, in general, 
may be; yet here it was irregularly executed. +5 


The Truth of the Return of Nulla bona,” in this Caſe, 
depends upon the preſent Queſtion, 


It is very frequent for Sheriffs to be intangled in Difficulties 


about their Return. Here, he might have taken a Writ de 2} 


Proprietate probandd. 
Bailey v. Bunning turned upon the Taking. 


Lechmere & al v. Thorewgood only proves © That the 4 ; 
1 & am Legis.” And ſo they were: But to 
w Which, in the preſent Caſe, is for 


the Purpoſes of the 
the Benefit of the Creditors of the Bankrupt, 


CVuRIA ADVISARE VULT. 


And now (Tueſday 23d Novem. 1756.) Lord MaxsPTIE ID 
delivered the Opinion of the Court; and ſaid they were A 
agreed, as well as his two Brethren then preſent in Court, a2 
his Brother Wilmot ; (who was at preſent engaged in another 


Place,) in their Opinion, 


narrow Compaſs, 


1 
: 1 
% 


There are few Facts eſſential to this Caſe ; and it lies in | 


3 
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He then ſtated the Caſe, (which ſee in p. 20. ante:) And 
ſpecifying the Dates of the ſeveral 


The General Queſtion is, Whether or no the Action is 


T maintainable by the Aſſignees, againſt the Defendants, the 


„ Sheriffs, who have taken Ax Dns OLD THE Goops,” 


It is an Action of TRO VER. 


The bare Defining the Nature of this Kind of Action, 
and the Grounds upon which a Plaintiff is intitled to recover 


in it, will go a great Way towards the Underſtanding, and 


conſequently towards the Solution of the Queſtion in this 


particular Caſe. 


In Form, It is a Fiction: In Subſſance, a Remedy to recover 


the Value of Perſonal Chattles wrongfully converted by ano- 


ther to his own Uſe. 


The Form ſuppoſes the Defendant may have come lawfull 
by the Poſſeſſion br the Goods. : 


This Action lies, and has been brought in many Caſes 


| where, in Truth, the Defendant has got the Poſſeſſion /azwfully, 


Where the —_— takes them wrongfully, and by Treſ- 
paſs, the Plaintiff, if he thinks fir to bring 2475s Action, waves 
the Treſpaſs, and admits the Poſſeſſion to have been /Jaw- 


fully gotten. 


Hence, if the Defendant delivers the Thing upon De- 
mand, No Damages can be recovered in /is Action, for hav- 
ing taken it. 


This is an Action of Tort : And the whole Tort conſiſts in 
the wrongful Converſion. 

Two Things are neceſſary to be proved, to intitle the 
Plaintiff to recover in this Kind of Action: iſt, Property in 
the Plaintiff ; and 2dly, A wrongful Converſion, by the De- 
fendant, 

As to the firſt, It is admitted in the preſent Caſe, that the 
Property was in the Plaintiffs, as on and from the 4th of De- 
cember, (which was before the Seizure,) by Relation. 


This Relation the Statutes concerning Bankrupts intro- 
duced, to avoid Frauds, They veſt in the Aſſignees, All 
the Property that the Bankrupt had, at the Time of what 


 Imay call the Crime committed, (for the old Statutes conſi- 


der him as a Criminal :) 'They make the Sale by the Com- 
miſſioners good againſt All Perſons who claim by, from, 


or under the Bankrupt, ofter the Act of Bankruptcy ; and 
| D 


2 againſt 
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innocent Vendee of the Goods ſo ſeized can have no Title 


againſt all Executions not Served and Executed before the | | 
Act of Bankruptey. | 


Diſpoſitions by Proceſs of Law are bu upon the ſame Foot 
with Diſpoſitions by the Party : To valid, they muſt be 
compleated before the Act of Bankruptcy. . 


Till the making of 19 G. 2. c. 32. If the Bankrupt hal 
bond fide bought Goods, or negotiated a Bill of Exchange: 
and thereupon, or otherwiſe in the Courſe of Trade, paid! 
Money to a fair Creditor, — He himfelf had committed a 1 
ſecret Act of Bankruptcy, ſuch Bond fide Creditor was liable 

to refund the Money to the Aſſignees, after a Commiſſion ang ful 
Aſſignment : And the Payment, /ug/ really and bond ide 


made to the Creditor, was avoided and defeated by the ſecret 9 a. 
Act of Bankruptcy. 4 9 Sale 
| the 


This is remedied by that Act, in Caſe No Notice was had 


by the Creditor, (prior to his receiving the Debt,) That his F 9.) 
* Debtor was become a Bankrupt, or was in inſolvent Cir- RF 7 
„ cumſtances.” | 2 
Therefore as to the fir? Point, It is moſt clear, that tze 3 
Property was in the Plaintiffs, as own tmd from the 4th of D- 4 
tember, when the Act of Bankruptcy was committed. riou 
2 it cc 
2dly, The only Queſtion then is, Whether the Defen- 7 ſon ; 


* dants are guilty of a wrongful Co VERSION.“ 1 


That the Converſion itſelf was wrongful, is manifeſt. 


The Sheriffs had no Authority to SELL the Goods of the 
Plaintiffs ; but of William Johns, only: They ought to have 
delivered theſe Goods to the Plaintiffs the Aſſignees. Upon "ij 
the Foundation of the legal Right, the Chancellor, even ina 
ſummary Way, would have ordered them to be delivered to 
the Aſſignees, | 


It is admitted on the Part of the Defendants, That the 4 


under the Sale, but is liable to an Action; and that Godfrey ® 
the Plaintiff would have no Title to the Money ariſing from 
ſuch Sale, but if He received it, would be liable to an Action 
to refund. , 


If the Thing be tarly wrong, the only Queſtion that re- 1 
mains is, Whether the Defendants are excuſable, though !? 
* the Act of Converſion be Wrongful.” 1 
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Though the Statutes concerning Bankrupts reſcind all 
Contracts and Executions not compleated before the Act 
of Bankruptcy, and. veſt the Property of the Bankrupt in 
the Aſſignees by Relation, in order to an equal Diviſion of 
his Eftate among his Creditors, yet they do not make Men 
= Treſpaſſers or Criminal by Relation, who have innocently re- 
X ceived Goods from Him, or executed legal Proceſs, not 
knowing of an Act of Bankruptcy : That was not neceſſary, 
and would have been unjuſt. 
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The injury complained of by this Action, for which Da- 
mages are to be recovered, is not tie Seizure, but the wwrong- 
ful Converſion. 


The A/ignment was made upon the 8th of December; the 
Sale, not till the 28th of December; the Return, not till 
the Octave of Saint Hilary, (which is the 2oth of Janua- 


8.) 
. 
* $ 


2 The Sheriff acts at his Peril ; and is anſwerable for any 
Miſtale : Infinite Inconveniences would ariſe, if it were not 
= ſo, 


9 At the Time of the Sale and Return, it was more noto- 

rious that theſe Goods belonged to the Plaintiffs,” than 
git could probably have been in the Caſe of any third Per- 
2X ſon; becauſe Commiſſions of Bankruptcy and the Proceed- 

"2X ings under them are public in the Neighbourhood, and in- 
=X deed all over the Kingdom. 


This Converſion is 20 Days after the Aſſignment. 


The Defendants have here made a direct falſe return : 
They have returned © That they took the DETENDANT's 
Goods, fc.” whereas they were, (at the Time of the Re- 


urn, ) notoriouſly the Goods of the As51Gnees, when they 


were talen. They certainly might, and ought to have re- 
turned, ulla Bona; which was the Truth: For the 


Goods taken, were, beyond all Manner of Doubt, the 
Goods of the Affignees, at the Time when the Sheriffs took 
4 them ; and the Bankrupt could have no Goods, aft-r the ath 
of December, when he had committed an act of Bankrupt- 
cy. They would have been juſtified by the Truth of the 
Fact, if they had made this Return: For the Bankrupt neither 
bad nor could have any Goods of his own, at that Time. 
It is arguing in a Circle, to ſay © That they could not 
return Nul/a bona, becauſe they were obliged to fell ; 
and they were obliged to ſell, becauſe they could not return 
'Y * Nulla bona.” 

54 

1 The Seizure is, here, out of the Caſe: For the Point of 
is Action turns upon the injurious CONVERSION. 

4 | Therefore 
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Therefore We are All of Opinion that the Plaintiff is inti: 
tled to recover, in tis Action. | 7 on 
> lot 
But the Objections have been made, by the Gentlemen who * 
have argued this Caſe on Behalf of the Defendants, x A 
g | r. 
It has been ſaid That the Execution is entire; for the of 
Debt is diſcharged by a Seizure in Fi. fa. That, being en- 27 
rire, if once ar begun it muff be compleated ; for 7 


Goods taken by a Fi. fa. ſhall be ſold by the Repreſzntative [. 
of the Sheriff. 3 


That they ſhall be ſold, though the Plaintiff dies; and 
the Money ariſing by the Sale ſhall not be recovered back 
by the Defendant ;” Which is the Caſe of Clerk v. Miller, 
I 2 323. 2 Ld. Raym. 1073, S8. C. and 6 Mod. 290. 


That a Writ of Error is no Suferſedeas.” 
That the Sale by the Sheriff ſhall not be avoided againſt 


the Vendee, by a ſubſequent Writ of Error and Reverſal :” 7 
Which is the third Point in Matthew Manning's Caſe in 


8 Co. 96. 
Anſwer, All this is true, (and upon the plaineſt Reaſon, ) 5 3 
as between the Plaintiff and the Defendant, Parties to the 
Judgment in Conſequence of which the Execution iſſues; but 
no way applicable to the Caſe of a third Perſon, | C 5 ] 
| 4 1 


None of theſe Caſes authorize the Sheriff to ſell the Goods tion 
of a TyIRD Perſon + And it is admitted that the Vendee is lx. 


| not protected, here; becauſe, at the Time of the Sale, the MF © 1 

| bhberiff had no Authority to ſell, F ” 

1 [He then went minutely through the Caſes ; ſhewing tbe * C 

| Grounds upon which the Determinations proceeded, as againſt f 
the Parties to the Judgment, who are bound by it, and every 

Thing done in Conſequence of it.] | 8 

Y upo 

But the Argument from theſe Principles to the preſent doe 

| Cafe, is this: Here the Taking was lawful ; and . 744, 
** the Sheriff was hound to complete the Execution, by a Sale.“ 

| Anſwer. The Premiſſes are not true; and if they were, the 7 I 

Conclufion would not follow. | | $ = 

t in 


The Taking was not lawful ; becauſe they were then the 1 | 
Goods of a third Perſon, | "1 


——"Michaclmas Term 30 Geo, 2. B. R. 


But if the Taking were lawful, the Sheriff ought not to ga 


| F on to a Sale, after a full Diſcovery that the Goods then be- 


longed to a third Perſon, 


To prove the 'T aking lawful, and that therefore the She- 
riffs ſhall not be liable to an Action, were cited the Caſes 
of Bailey v. Bunning, reported in 1 Leon. 173, 174. 1 Siderf. 
272. and 2 Keble zz, 33. [V. Ante 24, 25.] Lechmere v. 
= Thorowgood, in Comb. 123. 1 Shower 12. and 3 Mod. 236. 
I/. Ante 24, 25.] and Cole v. Davies Sal, 1 Ld. Raym. 724. 
I. Ante z5.] . | 


3 The Fallacy of the Argument from the Authority of theſe 
Caſes, turns upon uſing the Word © /awful,” equivocally in 
two Senſes. 


To ſupport the Act, It is not lawful: But to excuſe the 


$ Miſtake of the Sheriff through unavoidable Ignorance, It 
is lawful. Or, in other Words, The Relation introduced 


by the Statutes, binds the Property : But the Men who act in- 
nocently at the Time, are not made Criminals by Relation 
and therefore they are excuſable from being puniſhable by. 

Action or Inditment, as Treſpaſſers, What they did, 


-Y was Innocent, and in that Senſe, lawful : But as a Ground 
do ſupport a wrongful Converſion, by Sale after a Commiſſion 


publickly taken out and an actual Aſſignment made, It was 


not lawful. 


In the Cafe of Bailey v. Bunning, the Goods were clearl 
bound by the Teſte. It is beſt reported in Levins. The Queſ.. 
tion referred by the Special Verdict was upon the Tax- 
ING ; vis, © Whether the Party was guilty in the Tax» 
* ING ;” and the Court exeuſe the Bailiff for his innocent 
executing his Writ. The Caſe of Philips v. Thompſon, in 3 
Levinsg 25 expreſsly ſays © that this Reſolution in the 
** Cafe of Bailey and Bunning was only in Excuſe of the Bailiff 
for executing the Writ,” | 


Siderfin does not ſeem to know what the Court was going 
upon : For the Court tied it up to the Taking ; whereas he 
does not ſeem to diſtinguiſh between the Traver and the Treſ- 
paſs. IV. 1 Siderf. 272. | 


The Caſe of Lechmere v. Thorowgood is beft * in 1 
Show. 12. And this Report (which is the only clear State of 
it in any of the Reports) puts it ſingly upon the making the 


Officers, who had good Authority and took the Goods Jawful- 


J Tre s b Re I . 
. Treſpaſſers by RxLATIOx Combertach, 


„ I 2 „ —— — 
7 4 


— 
* 


e — 8 


Comberbacſi, in giving the, JUDGMENT of the Court, whick 
is the only ſenſible Part of his whole Report, (for it is plain She 
to me, that he did not underſtand the | | ſel] 


ormer Argument on 
the former Day, which is the firſt Part of his 1 of 
the Caſe,) agrees with Shower ; and ſays that the Court 1 
Mere of Opinion that a Conſtruction mould not be made; tiff, 


„ = IA — 


| „ to make the Officer a Treſpa/er by Relation : For the the 
Taking was lawfu!, at the Tine. But He muſt be miſtaken MF She 
| in the firſt Part of this Report: For Lord Chief Juſtice MF leat 
Hi could never ſay That the Property of the Goods is Or 
| veſted by the Dehivery of the Fieri Pacias ; and the Extent "MF reſt 
for the King afterwards comes too late.“ No Inception of RF aga 

an Execution can bar the Crown: This Matter was lately 4e. 

| very fully diſcuſſed in the Court of Exchequer in the Cale of o 
! the King and Cotton. IO | | = Af 


As to the Caſe of Cole v. Davies & al, reported in 1 LI. 
* Raym. 724. That u Action will lie againſt the Sherif, | 
; © who,. after the Bankruptcy, ſeiſes and ſells the Goods, Ca 
under a Fieri Facias to him direQed ;” (which is there F riff 


| | ſaid to be ruled by Lord Ch. Juſt. Holt at Miſi prius, in 5$v 

| - Hil, 10 Wil. z.) "Theſe Notes were taken in 10 V. z. when the 

| Lord Raymond was young, as ſhort Hints for his own Uſe: Go 
But they are too incorrect and inaccurate, to be relied on 

| as Authorities. The Note, ſtates four general Reſolutions I 

; upon Evidence, in a Trial at M/ prius Fg ca does not ſtate cor 


the Caſe or Queſtion to which the Reſolutions were applied: , ha 


(Though, by the Particularity of the fourth Reſolution, wa 
5 I conjecture that to have been moſt immediately adapted to En 
| the: Caſe then in Judgment.) The firſt Reſolution is ana the 
| Ohrter Reference to the Determination in Bailey and Bunning ; Cre 
and it might not be at all material, to attend to the Diſ- | 

| in LP between Trover and Treſpaſs. Beſides, the Caſe 
F there, ut is ef a Sale by the Sheriff, before the Commiſſion 3 1 act 
[! and the Converſion might be as excuſable as the Taking, Lia 
.. becauſe he obeyed the Writ : Whereas here, the Goods were we 


not /old till AER b3th Commiſſion and Aſſignment. It is riff 
i a looſe Note of what was ſaid Obiter : It maniteſtly refers to dor 
L the Caſe of Rai ey and Bunnirg ; but is no Authority applica- 3 Ba 


1 ble ta the preſent Caſe, | = Ke 
| Lads boe dl ', = an 
| There are, in the Courſe of Trade, numberleſs Acts of . 
I Bankruptcy in Fad committed, where no Commiſſion is ever Co 
| taken out. Therefore it would be very hard, to make the the 


i k 6 f f $4 -uf 
Sheriff a Txesrasstr for Takin the Goods of a Perſon 


4 who might privately and ſecreily have committed an Act of | 
Þ Bankruptcy, and | N rhaps many 7: ears before too, and on 2 ble 
h which no Commiſſion might ever afterwards iſſue, and which be 
| the Sheriff could not poſſibly know. But None of theſe 


Reaſons hold, to juſtify the making a falſe Return, and Selling 
the Goods after a Commiſſion and an Aſſignment, þ.- 
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Arguments have, been urged from Inconvenience, if the 


® cherif ſhould be made liable: becauſe He is obliged to 
| % ſell. 


But the Sheriff may take an Indemnity from the Plain- 


| 4 tiff, in Caſe there be a Doubt concerning the r of 
if the 


the Goods. Poſſibly, this Court might interfere, 
Sheriff was reaſonably doubtful about the Property : At 


X leaſt, they would have given him Time to make his Return. 


Or he might have put it on the Parties concerned in Inte- 


there - 
1s, in 


when 
Uſe: 


ed on 


tions 
ſtate 


lied : 


ation, 
d to 
is an 


ning; 


Diſ- 
Caſe 


fron ; 


king, 


were 
It is 
ers to 
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cts of 
ever 
> the 
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rgu- | 


reſt, to litigate their Right, by filing a Bill in Chancery 
againſt them, to oblige them to interplead, in order to 
aſcertain to whom the Property belonged. Or He might 
oblige the Aſſignees to prove the Act of Bankruptcy, and the 
Aſſignment. | 


And notwithſtanding what has been urged as to the 


J Hardſhips that Sheriffs will be under, there can hardly a 
Caſe exiſt, where there will be any Hardſhip upon the She- 
= riff, where the Taking and Sale, or even the Sale only, are 


SUBSEQUENT #0 the Aſſignment, But in the preſent Caſe, 
the Sheriffs knew of the Bankruptcy, before they fold the 
Goods. | 


There are much greater Hardſhips upon other third Perſons 
concerned in pecuniary Tranſactions with Bankrupts : Which 
hardſhips they are nevertheleſs leſt ſubject to; becauſe it 
was neceſſary that they ſhould be ſo, in order to ſecure the 
End and Intention of the Act relating to Bankrupts ; namely, 
the Securing their Effects for the equal Satisfaction of their 
Creditors, | 


The Commiſſion and Aſſignment are, both, notorious Tranſ- 
actions; ſo that a Sheriff cannot well be hurt, by being leſt 
liable to this Action: Whereas there would be Danger, if it 
were otherwiſe, of great Colluſion being practiſed by She- 


contrary Reſolution. The Feizure here is aſter the Act of 
Bankruptcy committed, and therefore after the Property by 
Relation is veſted in the Aſſignees : But that was innocent, and 
excuſable ; and the Sheriff ſhall not be lialle Ly relation, as a 
WronG-Doer, The Gift of this Action is the wrongful 
Coxnvers1o0N, by the Sale; and falſe Return, long after 
the Commiſſion and Affipnment. 


Therefore per Cur. unanimouſly, The Action is maintaina- 
ble, in 7/is Caſe, againft the Defendants ; and there muſt 
be Judgment for the Plaintiffs. 


Judguent for the Plaintiffs. ; 
3 Robinſon 


riffs, on theſe Occaſions; which might be encouraged by a 
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| Robinſon ver/. Robinſon. 
This was a Caſe out of Chancery, on a Will. 


N the 25th of July, 1723, George Robinſon of Bochym 
in the County of Cornwall, Eſq; duly made his Will; RX 

| And. after giving his Wife one Guinea, and his Father-in- 7? 
Law a Groat, He deviſed as follows I bequeath AL L my 
** Real Eftate (excepting my Eſtate in the Pariſh of Endl. 
* lym, late Mr. Newman's, and all my Preſentations in the 
** faid County,) to Lancelot Hicks, of Plymouth, in the Coun- 3 
* ty of Devon, Gentleman, for and during the Term of his 
natural Life, and NO LONGER : Provided that he alter 
| his Name, and take that of Robinſon, and live at my Houſe 7 
| ** of Bochym. And after his Deceaſe, to suck Son as he 
< ſhall have, lawfully to be begotten ; taking the Name of 
** Robinſon, And for Default of svcn Iſue, Then I be- 

| | ** queath the ſame to my Couſin (the Defendant) William Ro- 
*« binſon, Rector of Landewedneck and his Heirs for ever.” 3 


| * [tem, My Will and Defire is, That He (meaning 
| | ** William R. Rector of Landewedneck,) have Liberty to pre- 

1 <* ſent whom he pleaſes to any Vacancy that ſhall hap- - ( 
i pen in any of my Preſentations, during his Life; and 
„in Caſe any of his Children ſhall take or be deſign- RF ©, 
* ed for Holy Orders, Then it is my defire that in 

* Caſe of any Vacancy in either of my Preſentations, 1 
that Bonds of Reſignation be taken, to ſuch Child or M 
Children, if the Vacancy happen before He or They at- 
**© tain ſuch Orders: And after the ſame ſhall be df) oled 17 
of as aforeſaid, Fhen I give the PER PETIT of * ſaid A 
** Preſentations, to the ſaid Mr. Lancelot Hicks, in the ſame * No 
Manner, and to the ſame Uſes, as I have given my Eſtate,” IF Mi 


And after bequeathing ſome Legacies, He gave all the 7 
Reſt of his Goods and Chattles, together with his Eftate at Te 
Endellyon, to his ſaid Kinſman William Robinſon ; and made J. 


him ſole Executor, ? Fe 

| | 2 v. 

- This William Robinſon was Heir at Law to the Teſtator. B. 
\ Ip 


On the zoth of September, 1728, The Teſtator died or 
without Ifſue ; leaving the ſaid William Robinſon his Heir 


at Law. 


Lencelot Hicks was then living; and took the Name of 
Robinſon - And, after the Teſtator's Death, had two Sons; 
| George, 
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— 


| 4 George, his eldeſt; and the plaintiff Edmund; (Both of them 
born after the Teſtator's Death.) And Lancelot Hicks entered 
upon the Eſtate, and lived at the Teſtator's Houſe at Bochym. 


And his Eldeſt Son, George, was called by the Name of Ro- 
” binſon ; and DIED in March 1738, an Infant; in the Life- 


time of the ſaid Lancelot Hicks, his Father, and of the Plain- 
tiff his younger Brother, | 


Lancelot Hicks, alias Robinſon, died in Fuly, 1745 ; leaving 


4 the Plaintiff Edmund Hicks, alias Robinſon, his ow LY SuR- 
VviVvIx Sox, an Infant: Who brought his Bill in Chance- 
ry, to have a Conveyance, 


4 = theBixTH andDeaTH of George, Lancelot's Eldeſt Son, as 


Short State of the Caſe——The Title of the Plaintiff a 
ears to be ſtated thus That Lancelot Hicks took the 
Zitate, and complied with the Condition; and then had 
two Sons born: The Eldeft Son died an Infant, in His 
Life-time. Then Lancelot himſelf died: On whoſe Death, 

;lliam Robinſon claims the Eſtate ; the fit Deviſe © to the 
«© Son of the Body of Lancelot, being already $aT1SFigD by 


the Claimant ſuppoſes, 


Queſtion. * Whether à N Y and wu Ar Eftate or Intereſt is 
« velted in the Plaintiff Edmund Robinſon, the Infant, ¶ Lance- 
ob's ſecond Son,) by Virtue of the ſaid Will.“ 


This Caſe was thrice argued; 1ſt in P. 26 G. 2. on 15 

May 1753, by Mr, Pratt for the Plaintiff, and Mr. Yorke 
for the Defendant ; Again, in P. 29 G. 2. on 14th May 
1756, by Mr. Morton tor the Plaintiff, and Sir Anthony 
Abdy for the Defendant ; and laſtly, in M. 30 G. 2. on 23d 
November 1756, by Sir Richard Lloyd for the Plaintiff, and 
Mr. Perrott for the Defendant, 


For the Plaintiff (Edmund Robinſon,) it was urged that the, 
Teſtator certainly meant to give an Eſtate-Tail to Mr. Lance- — — 
lot Hicks and all his Iſſue: And the IN TENTIO N Hall prevail, Plaintiff. 
where it may. Ow. 29. Coſen's Caſe, Cro. Jac. 448. King 
v. Rumball. Doe ex dimiſſ. Barnard v. Reaſon, Tr. 28 G. 2. 
B. R. That the Eſtate to Lancelot Hicks was intended to be an 
Eſtate TAL: but, at leaſt, here is either an Eſtate in Fee, 
or for Life, in his Sow, the Plaintiff. 


As to the Condition, © to take the Name of Robinſon ;” 
— Eſtate muſt firſt ves r, before the Condition can be per- 
ormed, 


This is a Condition ſubſequent ; 4 appears by Plowd. 23. 
Colthirft v. Bein/him ; and therefore has nothing to do ud 
the veſting of the Eſtate. Caſes in Chancery in Lord Talbots 
Time 166, Sir Jun Robinſon v. Comyns, © No par- 

N ticular 


= n C 1 
— f —  - 
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** ticular technical Words are requiſite, to make either pre- 
** cedent or ſubſequent Condition,” And it was holden 
by the Lord Chancellor, in the Caſe of Trafford & Us' v. Sir 
Ralph Aſhton & al, 2 Vern. 661. That this Claufe in a 
Will,“ Taking on Him the Name and Arms of Yawaſor,” 
was 2 condition ſubſequent, to defeat the Eſtate ; and or 
precedent. Therefore They ſhould lay this Conditian out 

of the Caſe. | "ff 


And then the ſimple Limitation will ſtand thus: It wil! 
be To Lancelot Hicks for Life; Remainder to sUucuy So 
as he /hall have lawfully, Ec. ; Remainder (for Default of 
ſuch Iſſue) to the Teſtator's Couſin William Robinſon, in Fee, 
This is the;/mple Limitation ; putting the Condition ſubſe- 8 
quent, out of the Caſe, , | 1 


| Firſt Point, And this is intended to be an Eſtate Tail in Lancelot Hicks, | 1 
| It may be objected, that this cannot be an Eſtate Tail in A 


Lancelot ; becauſe here are no Words of Limitation : For that ; x 
the Word Son is a Word of Purchaſe, not o Limitation, even 


— 


] If ir was in the Plural; and that here, © Son” is in the n- 
| gular Number, (“ and to ſuch Sow as he ſhall have, law- 


| fully begotten ;”). which, it may be urged, cannot be conſi- 
| | dered otherwiſe than as a Word of Purchaſe, 1 


Another Objection may be raiſed, becauſe it is limitted 9 
to Lancelot Hicks himſelf for his Liſe, And no longer B 


[ And therefore it may be urged that the Court cannot Rolle 
| raiſe an Eſtate Tail by Implication, contrary to theſe ne- Arg. 
gative Words. © Oe, 
1 | a nt cited 
But 1it, The Word © Son“ muſt here be taken as a conte 

Word of LiwiTaTION : Becauſe otherwiſe it would not ſwer 


| be agreeable to rhe Teſtator's manifeſt Intention, ** that the 8 © C: 
l | * Tue of ſuch Son ſhall have it afterwards, and that Mil. © th 


* liam Robinſon ſhould not take, till the Ifſue of Lancelot Hicks to 
| | * ſhould be All of them extinct.“ Ht 
i | SY | | Mit. 
The Change of Name ſhews that the Intention of the Teſ- | Gal 


tator extended to the whole Family of the Hickſes. So do the IS then 
i Words © lewfully 1 be begotten -” Which Words properly Prin 
. 1 belong to Eſtates Tail. So, for Default of ſuch Iſue.“ 1 muſt 


The Words will Bear this Conſtruction. Trey are, To 1 = 

4 ſuch Son as he ſhall have, lawfully to be begotten :” i.. gard 

_ lawfully Wing from his Body. | 5 4 ene, 

< Son” is, here Nomen coLLEcTIvum. King v. Melling a _ 

ö is in Point : And ſo is Byſield's Caſe, there cited. (1 Ventr. ＋. 
| 231.) And many other Caſes there cited, XZ Etat 


So that IVilliam Robinſon was not to have it, T1L1 Lancelot i 
Hicks ſhould be dead vithout any Iſſue. | 2dly, 8 
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2dly, As to the Words © for Life, and no longer 


) = ; 'F There had been no difficulty or Impediment, if the latter 
Sir Words“ and no longer” had not been added. 1 Ld. Roym. 203. 
in a = Loddington v. Kime. 1 Heere Wms, 605. Blackburn v. Heuer 
for,” IK Edgeley, 9 Co. 127. b. Sunday's Caſe. 

vor 


And yet they have really no Force at all in them, beyond 
the former words: They are certainly tautologous, and have 
no additional Effect. An Eſtate for Life was given by the 
XX former Words: And ſuch an Eſtate can laſt no longer than 
that Life laſts, 


In Archer's Caſe, 1 Rep. 66. b. it was ruled to be an Eſtate 

for Life in Robert Archer; Becauſe it was an expreſs Eitate 

for Life, deviſed to him. But Tautology does not make it 
MORE expreſs, | | 


1 Ro, Abr. + 837. is, in Point, contrary to what my Lord + Nee ; 
Ch. J. Hale is reported in 1 Ventris 231. in the Caſe of King This Caſe 
v. Melling, to have ſaid. He there cites from Noll. 839, (as i5 cited in x 
that Report ſays) the Caſe of a Deviſe “ to the Teſtator's e See 
« Eldeſt Son, for Life, & non aliter,” (For ſo, ſays he, Relle $29 i 
were the Words, tho' not printed in the Book;) and after But that is 
his Deceaſe, to the Sons of his Body. This, ſays my Lord a Mitakeof 


Ch. J. Hale, was but an Eſtate for Life, by reaſon of the Words the Page; 


c«c 


* NON ALIT EA. for itis real- 
. N ly in x Re. 
1tted | 8 8 „ Ar. Title 
er > But the true Reaſon of the Determination of that Caſe in Ss 
nnot Rolle's Abridgment, appears from what Levinz ſays in his own ter 5. pope 
ne- Argument of King v. Melling. [L. 2 Lev. 58, 59.) For 837. gl. 13. 
Coleman, who argued that Bernard took only for Life,” had 
cited that Caſe from Rolle as an Authority on his Side, Levinz, 
as a contra, argued that Bernard took an Eſtate Tail. And in an- 
not ſwering the Caſes cited againſt him, He ſays, And as to the 
the ( Caſe 1 Rol. It there appeared, the Dev iſars Intent was that 
Mil- the Father ſhould be only Tenant for Life, the Eſtate Jail 
ici: to the Son: For that the Clauſe to reſtrain Alienation is added 


only to the Eſtate of the Son.“ So that if this was not a 
Miſtake of the Reporter, it is, at the moſt, but an extrajudi- 
Teſ- IF cial Opinion'of a ſingle Judge, and not the Point of the Caſe 
then under Conſideration. herefore that could not be the 

erly Principle of Law upon which that Caſe was determined: It 
muſt have been a Regard to the Intention of the Teſtator ; and 
T, i the particular Words muſt have been conſidered as a Key to 
chat Intention. And the ſame Obſervation will hold with re- 


5 gard to the Caſes of Loddingion v. Kime, Backhouſe, v. Wells, 
= £omax v. Homeden, Plunket v. Holmes, and Shaw v. Weigh ; 
11 and will ſerve to reconcile them. 
Ving | 
entr, 


The true Rule is, That where the Ifſue cannot take an 
Eſtate Tail, without taking it #/rovg/: the Father, the Fa- 
| | ther 
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Second 


Point, 


ther ſhall have an Eſtate Tail; Otherwiſe not. Archer's 
Caſe, 1 Rep, 66. Where the Eſtate is given over. Cre. 
Elis. 313, Clerk v. Day. 1 Ro. Abr. 139. Letter U. pl. 4. 
8. C. | | | 


Backhouſe, v. Wells, in Equity Caſes Abr. 184. pl. 27. in 
Trin. 11 Ann. B. K. Deviſe to J. B. for his Life o Lv, 
« without Impeachment of waſte.” FJ. B. was not MEANT 
to be T _ in Tail, _[See Forteſcue's Reports 133. and Lucas 
181. 8. C. | 


Langley v. Baldwin, is in Equity Caſes Abr. 185. pl. 29. 
ſaid to have been certified to be an Eftate for Life only. 
But this is a Miſtake : For it was certified, [and ſo it appears, 
as Lord Mansfield ſaid, by the Regiſter's Book,] to be an 
Eſtate Tail. | 


However, the Principle of that Determination was, to 
purſue the Teſtator's Intention: Which was, that it ſhould 
* go to all the Children of his Grandſon,” 


Loddington v. Kime, 3 Lev. 432. 1 Ld. Raym. 203. was 
an Eſtate deviſed to the [ſue of the Ifſue Male. So no Vio- 
lence done to the Intention, by conſtruing the fit Eſtate to 
be an Eſtate for Life. 


Sa v. Weigh, P. 1 G. 2. B. R. reverſed in Dom Proc: 
And determined to be an Eſtate Tail. [See Modern Caſes in 
Law and Equity 252. 382. Fitz-Gibbons 7. and Parliament 
Caſes, of April 1729. and Forteſcue's Reports 58.] 


Be the Circumſtances as they may, yet the Teſtator plainly 


means, not merely an Eſtate for Life to Lancelot Hicks ; but he 


alſo means to give an Eſtate Tail to the Hicks FAMII v. 
Therefore let the Intention of a Life-Eftate be ever ſo ſtrong, 
yet de Court will conſtrue his plain and clear Intention for 2 
Benefit of the FAMILY, to prevail. 


2dly, But if it be not conſtrued an Eſtate Tail, but Son“ 
be confidered as a Word of Purchaſe ; Then theſe Queſtions 
will ariſe: iſt, Wa o ſhall be the Taker? 2dly, At WHAT 
Time? 3dly, What Es TATE 7 


iſt, The preſent Caſe 4vas indeed uncertain at the Crea- 
tion ; though rendered certain, by the Event. And perhaps it 
was not a weſted Remainder ; from the Uncertainty who 
ſhould take. | 


2dly, But ſuppoſing it to be a contingent Remainder, 
= the original Uncertainty was removed within ſufficient 


ime, The Limitation over ſeems to confine it to the 
| Time 
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Time of the Father's Death : And then the Plaintiff Edmund 
2was the ONLY Son. And the contingent Remainder veſts 
Time enough, if it veſt then. 


zdly, It is a deviſe of all his Real Eſtate, except that at 
Endellyon : which alone would paſs the Fee-ſimple. 6 Med. 
109. Counteſs of Bridgwater v. Duke of Bolton. 1 Salk, 236. 
S. C. Scott v. Alberry, Comyns 337. 340. Ibbetſon v. Beckwith, 
reported by Mr. Forreſter, in his Caſes in Equity, pa. 159. 


And the Exception ſhews that He did not mean the Ref! 
to go to his Heir at Law, 


The Teſtator lainly meant it to be a Fee : He would never 
oblige the Deviſee to part with his Family-Name, and take 


his Name, only for an Eſtate for Life, 


Then He gives the Perpetuity of all his Preſentations in the 


ſame Manner as he had given his Eſtate ; Which muſt mean 
a PERPETUITY in 0%; and conſequently proves him to have 
meant a FEE in the Land, | 


And the Limitation over proves the ſame ; vis. © That 
* William Robinſon was never to take, but on L. Hicks's dying 
* wiTHouT Issus.” However, If this was not a Deviſe 
of a Fee, it muſt then be an Eſtate Tail. 1 YVentr. 225 to 232. 
King v. Melling. Moore 397. pl. 15. 1 Anderſon 43. Ne. 110. 
9, C. Benaloe 30. pl. 124. S. C. 


But it is at leaſt an Eſtate for Life: Otherwiſe, all this Part 
of the Will muſt be rejected. | 


The Counſel for the Defendant William Robinſon made Argument 
two 1 What Eſtate is deviſed 70 Lancelot for the De- 
Hicks, the Father of the Plaintiff; vis. Whether for Life, fendant. 


or in Tail? 


. Secondly, Ir for Life; then whether the contingent Re- 
mainder is to ve uy on the Birth of a Son, during the Life of 
Lancelot Hicks, the Father; (which, if it be ſo, has been /a- 
?isfied by the Birth of George Hicks, the Son ;) Or whether it 


veſted ow the DAH of the Father, in his THEN eldeſt 


Son ; (which then eldeſt Son is the now Plaintiff.) 8 
They laid out of the Caſe 


iſt, The Words of Condition annexed to the Eſtate of 
the Father; conceding that they were Conditions ſubſequent, 


to defeat the Eſtate, and not precedent, to hinder it from 


veſting. 


2dly, 


1 
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tion. 


2dly, The Sor's — — Name: For they allowed that 
the Conſtruction of the Words, as to the Son, muſt be the 
ſame as of thoſe relating to the Father. 


But they conſidered as material, 


iſt, Whether the Eſtate to Lancelot Hicks be an Eſtate for 


Firſt Queſ- Life, or in Tait, Which they ſubdivided into two other 


Queſtions ; vis. 


Firſt, Whether the Court caw raiſe an Eſtate Tail by 
„% IMPLICATION, 47 all, in this Caſe ; This being an Ex- 
* PRESS Eſtate for Life, and even confirmed by negative 


66 Words.“ : 


Secondly, © Whether the Court can raiſe an Eſtate Tail 
60 by Implication, upon EITHER of theſe Expreſſions z VIS, After 


„ his Deceaſe, to ſuch Sox as he ſhall have; or, and for 


„Default of /uc/ Iſſue.” 


Firſt—In the Caſe of King v. Melling, Lord Ch. Juft, 
Hale was the firſt great Judge, who put the Caſes together, 
to raiſe an Eſtate Tail by Implication. Bur ſucceeding Judges 
differed from Him: And in the Cafe of Luddington v. Kime, 
in 1 Ld. Raym. 204. Mr. Juſt. Pozwell argued againſt Lord 
Hale's Opinion; Ch. Juſt. Treby agreeing with Lord Ch, 
Juſt, Hale. | 


In 1 Prere Wms. 605. Blackborn v. Hewer Edgely, & e 
contra. Lord Chancellor Parker explodes that Opinion, 
„That Words of Implication ſhould nat turn an expreſs 
„ Eftate for Life into an Eſtate Tail :” And ſays, © That 
« a Deviſe to A. for Life; and after his Death without Iſſue, 


* then to B. will give an Eſtate Tail to 4.” Yet this Con- 
ſtruction would be directly contrary to the Words of the 
Teſtator. | | 


But the preſent Caſe is within Lord Ch. Juſt. Hales Diſ- 


tinctions. He ſays that Non aliter” is ſufficient to make it 
an Eſtate for Life only ; viz. where the Deviſe is, to A, for 


Life, & non aliter,” 1 Ventr. 231. 


In Backhouſe v. Wells, Forteſcue differs from Lord Rays 
mond in the Account of it; and lays Streſs upon the Word 
only,“ as being explanatory and reſtrictive in a doubtful 
Caſe. [See Backhouſe v. Wells reported by Lucas, fo. 181. 
and For/eſcue 181. and cited in 2 Ld, Raym. 1439, 40.] And 
in Bag/haw v. Spencer, Lord Chancellor ſaid it was deter- 
mined upon the Word only,” in that Caſe of Back/houſe v. 
Wells. is 


In 
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In Bamfield v. Popham, 1 Pere Mis. 54, 55. Lord Ch. 
Juſt. Trev-r reaſons againſt Lord Ch. Jutt, Hale. So alſo 
does Mr. Juſt, Powell, in the ſame Caſe, fo. 57. And ſurely 
nothing can be ſtronger than expreſs Words, with nt Ga- 
TIVE Ones ADDED to them, And they ſhall not be rejected; 
according to 2 Bulſtr. 176. Mirrill v. Nichols; and 2 Peere 
Mis. 282. Barker v. Giles. Plowden 523. 


In the Caſe of Humphry v. Taylor, - February 1752, The 
Court of Chancery held reſulting Truſts to be rebutted by 
negative Words, 


Goodtitle ex dimiſſ. Croſs v. Wadhold, Mich. 19G, 2. C. B. 
was a Deviſe to the Teſtator's eldeſt Son, onLY for Life; 
and in the Caſe of Failure of Iſſue, Ic. it ſhall deſcend and 
come to his (the Teſtator's) Male Children, c. And they 
held this to be an Eſtate for LITE ONLY; becauſe, being 
expreſſed to be given for Life only, with Negative Words, it 
could not be enlarged by Implication : And Lord Hales Opi- 
nion in the Caſe of King v. Melling, and the Determination 
in Backhoyſe v. Wells, were then relied on by the Court of 
Common Pleas, | 


2d Subdiviſion of the firſt Point, dig. Whether the Court 
can raiſe an Eſtate Tail by Implication, upon either of theſe 
Expreſſions ; vi. After his Deceaſe, to ſuch Son as he ſhall 
have; or, © and for Default of ſuch Iſſue.“ 


And they argued that they could not. For 


Firſt, The Word © Son“ muſt be taken as a Word of 
PURCHASE : © And from and after his Deceaſe, to ſuch 
Son as he ſhall have, lawfully to be begotten.” * Son” is 
here a Word of Purchaſe ; Whether it be taken ſingularly, or 
collectively. | 


If Oxe Sn o be meant, Then the Words © for De- 
fault of ſuch Iſue, refer To such Seon, taking an Eſtate 
for Life. And the Word * Sn” is fingular ; Not collec- 
tive, here, He might have uſed the Terms © Heir,” © Heir 
„% Male,” &c. 1 Ventr. 230. Burley's Caſe, there cited: 
Where the Remainder is * to the next Heir Male. 
Miller v. Segrave, M. 10 G. 1. B. R. cited in Robinſon's Treatiſe 
of Gavelkind 96. The Remainder was to the next Heir 
* Male:” (Which Caſe was cited, to ſhew the Conſtruction 
of the Word © Heir,” in the ſingular Number.) 


In Trollp v. Troll in C. B. (v. Robinſon on Gavelkind 
96.) Eyre argued againſt the Opinion of Lord Coke in the 
_ of Clrke v. Day, Moore 593. (the beſt Report of that 
Caſe.) 

Vo. I. E | They 


* 
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They cited 2 Ventr. 311. Burchet v. Durdant, only to 
ſhew that no Application can be made of thoſe Caſes to the 
preſent. 


2d Branch of this 2d Subdiviſion, vis. As to the Word 
4 ue. 


This Word, taken Technically, is indeed a Word of Pur- 


* 


King v. Melling was the firſt Caſe where it was holden to 


oparate as a Word of Limitation in a W1LL. 


The Word © Children” is leſs operative than the Word 


« Hſe.” Each of theſe is a Nomen Collectibum But © Son” 
is Defignatio Per ſonæ; unleſs other Words explain it. 1 Ro. 
Abr. 837. Letter P. pl. 12, 13. 


As to Byfie'd's Caſe, mentioned only in Lord Ch. Juſt. 
Hale's Argument in 1 Ventr. 231. and in no other Book— 
It comes the neareſt to the preſent Caſe, of any other cited 
on the Part of the Plaintiff, The Word“ Son“ was there 
holden to be Nomen Collectiwum. But there was no EXPRESS 
Deviſe to the Son: It is a Deviſe to A: And if he dies, 
not having a Son, then to remain, &c,” Whereas here, 
the Words are, 16 ſuch Son as he ſhall have, lawfully iſſu- 
ing from his Body.“ | 


But if © Son” be taken as a Word of Purchaſe—Irt is 
aſked WHaT Son is meant? And what Eftate ? 


Antec It can mean ut One Son: The Sons of Lan- 


celot Hicks could not all take as Tenants in Tail, or as Joint- 


tenants. In the Caſe of Luddington v. Kime, 1 Ld, Raym. 206. 
Lord Ch. Juſt. Treby is very expreſs on this Head, © That if it 
had been the Word Son, it had been without Controverſy.” 


2 Leon. 35. Leonard Lovelace's Caſe, (Cro. Eliz. 40. S. C. 


"Norte 7 5. S. C.) and Moore 371. 8. C. cited, 1s very ftrong 
to the 1a 


me Effect. Deviſe to A. and to his Eldeft Iſſue Male 
de C:rpore ſuo exeunti (or ** ſeniori exitui maſculo ſuo,” ac- 
cording to Moore:) *Tis only an Eſtate for Life in 4. Re- 
mainder to his E/deft Son, E&fc. for Life. 


In Cane: In another Part of this very (preſent) Caſe, 
on this very Will, 17th April 1933. Sir Foſeph Jekyll 
held Lancelot Hicks to be intitled to an Eſtate for Life; 


Remainder to his Eldeſt (and but One) Son for Life; 


Remainder to William Robinſon, the Deviſee over. This 


' _ Cauſe was between the Widow of the Deviſor ; and Lan- 
celis, the firſt Deviſee. And the Deeds were brought into 


Court: 


to 
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Court : Whereas they muſt have been delivered to Lancelot, 
if he had been Tenant in Tail. In 1734, Lord Talbot, on a 
Rehearing, was of the ſame Opinion. And We cite it for 
their Opinions only: We do not ſay that the preſent Plaintiff 
is bound by this Decree. 


Then if Our Son only could take, it follows, of Courſe, 
that the Words © And for Default of ſuch I ue, are re- 
trained tos Ucn One Son ONLY, 


And as to the Eſtate, It is only an Eſtate for Life in that 
One Son: For here are no Words of Limitation, at all. 

As to the Arguments drawn from the Advowſons, and 
the Obligation to take the Name of the Teſtator.— The 
Advowſons are given for the Benefit of any of Lancelot's 


Children that ſhould go into Orders: And then the Teſtator 


gives the Perpetuity of them to Lancelit Hicks for his Life ; 
and afterwards, to ſuc} Son as he ſhall have, lawfully iſſuin 
from his Body, Now it can never be ſuppoſed that the Tel: 
tator meant to give Lancelot a Fee in the Land; becauſe he 
gives Him the Perpetuity of the Livings. And the latter De- 
viſe ſhall be conſtrued by and agreeable to the former : Con- 
ſequently, neither did He mean to give Lancelo?'s Son a Fee, 
becauſe he gave Him the Perpetuity of the Livings. 


As to taking the Name==No Caſe has been determined, on 
that Point. And Lancelot Hicks is here injoined to take the 
Name of Robinſon ; tho? the Eſtate is expreſsly given to Him 
for Life, and no longer.” 


By Mr. Shepheard of Cambridgefhire's Will, the Name of 
Shepheard is to be taken by the Tenant for Life. The Caſe 
of Ibbetſon v. Beckwith, reported in Mr. Forreſter's Caſes, pa. 
157, was a Deviſe to Teſtator's Mother for Life ; after which, 
to his Nephew Tho. Dodſon, Ir he will take his Name of 
Beckwith ; if not, only 20/. Lord Talbot thought that alone 
to be too /light a Ground for a Conſtruction ** that it ſhould 
be a Fee to Tho, Dodſon.” 


In order to make it an Efate Tail, the Expreſſion ought to 
be ſuch as will put it BEYOND all Poſſibility of Doubt: Ac- 
cording to the Caſes of Langley v. Baldwin, Shaw v. Weigh, 
and Bamfield v. Popliam. 


The Caſe of Coulſon v. Coulſon, 2 Str. 1125. was by 
way of Re MAIwDER ; not by giving the Father an Eſtate 
Tail; and is diſtinguiſhable from all thoſe that have been 
mentioned, - 
| E 2 | The 


— 
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second The next Queſtion is, Men the Remainder ſhall veſt ;” — 

Queſtion dig. Whether this contingent Remainder in the Son is to ve 

(oe - upon the Birth of a Son, during the Life of Lancelot Hicks ; jk 

agg or not till upon or after the Death of Lancelot Hicks, (the yo 
| Counſel.) Father.) [/. ante. p. 43. | * 

« After the Deceaſe of Lancelot Hicks,” (the Father,) are lin 
the Words of the Will. Which can ſuſpend it no longer than 
till the Birth of his IRS H Son: For, here are no Words to W. 
lead to a contrary Determination. | 1 

It muſt veſt, either before the immediate Eſtate ceaſes or . 
eo inſtante that it does ceaſe. Hutton 119. Napper v. Sanders. Ch. 
Chancery Caſes 33. Sackville v. Lockwood, 

Swwinburn, part 7. c. 11, proves © that the Words ſhall 4 
« not relate to the Time of tha Teſtator's DEATH ; but to « ] 
„ the Time of MAKING the Will.“ And at that time Lan- 44 1 
celot Hicks had no Son; nay, nor even at the Time of the | « | 
Teſtators Death, A contingent Remainder muſt take Ef- 
fe, as ſoon as any Perſon is born, who comes within / 

the Deſcription: It can remain no Jonger contingent. wi 
Therefore it, here ves TED by the Bix TH of Son; and was ſiſte 

THEN and THEREBY SATISFIED: The Eſtate for Life =" 
veſted in Him, on his Birth; and ceaſed with Him, on his IG” 
Death: and then went over to the Defendant William Ro- * 
binſon, the Deviſee over. 

Indeed the Son might have been born between the mak- 1 
ing the Will, and the Death of the Teſtator; and have or 
died before the Teſtator. T/hruflout v. Peak & al, 1 Strange 
12. And ſo, in the Caſe of Lomax v. Holmden, 2 July 5 
1749, in Canc. A Son was born and died, in the Life- the « 
time of the Teſtator. But here, the Teſtator died before « 3; 
either of Lancelot Hicks's Sons was born, Here the Elder 

Brother (George) was the firſt who could take, after the Death T 
of the Teſtator. Fla 

And as to the Intention of the Teftator==It is out of the 
ee Caſe: For the IxTENTION of the Teſtator cannot 

purſued by any Conſtruction upon 2/is Will, without T 
training the Rules of Law, rakes 

Therefore the Plaintiff can take Nothing by it. _ 

Reply, The Plaintiff's Counſel replied, That the Word © Sor” is It Þ 
here a Word of Limitation, | Eldef 
; Some Words are Words of Purchaſe ; and may, by Circum- — 


ſtances, be turned into Words of Limitation: Others, are 
3 | PRE Ar 
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primd facie, Words of Limitation ; and may, by Circumſtances, 
be turned into Words of Purchaſe. The Words Son, Chil- 
<« dren, Iſſue, and Heir,” in a Will, where no Son is in Being 
at the Time of the Deviſe, are nomina Collectiva, and ſufficient 
(in a Will) to create an Eſtate of Inheritance, 


Now, here ARE ſuch Circumſtances as ſhall determine the 
Word © Son to be, HERE in this Will, a Word of Limi- 


tation, 


The Caſe of Taylor v. Sayer, 41 Eliz. is not Law : Lord 
Ch. Juſtice Hale ſays, it is too rank.” [I Ventr. 229.] 


They agreed to the Caſe of Trollop v. Trollop; as the Words 
ſtand fingly there: But alledged the Rule to be, That the 
« INTENTION of the Teſtator ſhall fx the Conſtruction of 
„ ſuch Words, as MAY be conſtrued either as Words of Li- 
“ mitation, or of Purchaſe.” 


And if this Word Son” be a Word of Limitation, then 
what hinders this from being an Efate Tail? And they in- 
ſiſted that this was ſo. And they ſaid that though here was 
a neceſſary Implication, yet they needed not to rely ſingly on 
its being an Eſtate-Tail by IMeLIicaT10N : For here is even 
an EXPRESS Eftate-Tail deviſed. 


In the Caſe of Shaw v. Weigh, The Intention was plain : 
But the apparent Intention to give an Eftate Tail to the Iſſue,” 
over-ruled it, And this is the laſt Caſe, in Point of Time. 


In the Caſe of Backhouſe v. Wells it is not agreed, which of 
the two Expreſſions the Court went upon: Vis, © without Im- 
* peachment of Waſte ;” or, for his natural Life only.” 


Therefore they concluded that the Plaintiff is 1ntitled to an 
Eſtate Tail, in the preſent Caſe, 


2dly, The Son muſt be ſuch a Son as could take, 


They ſaid, they never contended, that the Sons ſhould 
take as Joint-tenants, or "Tenants in Common: They were to 
take in Succeſſion. | 


The Word © Son” may be here enlarged into 1ſue”. 
It does not at all appear that the Teſtator meant Lancelot's 
Eldeft Son, and his Eldeſt Son onLY: On the contrary, His 
Intention appears to be the Iss us MATE of Lancelot, Gene- 
rally. 


And the Caſes cited by the other Side do not prove 
their Point. For in 2 Leon. 35. Leonard Lovelace's Caſe, 
the Word Eldefi” was expreſsly added to the W Ns 

| * 1/jue 
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* Iſſue Male; (the Deviſe being to the Father, and to his 
Eldeſt Iſſue Male:) So that it was the ſame as Eldeſt n;“ 
and it better anſwered the Teſtator's Purpoſe, that the Chil- 
dren of this Deviſee ſhould take as Purchiaſers. 


As to the Determination ſaid to have been made in 1733 
and 1734, of this Point, upon this ſame Will, by Sir Jaſepſ 
1. and Lord Chancellor Talbot; The Widow of the 

eſtator there claimed paramiunt the Will; She brought a 


Bill to eſtabliſn her Jointure: And there was indeed a 


Croſs-Cauſe. But Non conſtat, what Lancelot claimed; nor 
does it appear how it was defended, However, it is plain, 
that the preſent Lord Chancellor does not reſt ſatisfied with 
theſe Opinions: Becauſe He has ſent it hither for the Opinion 


of is Court. 


The Werds, Such Son” muſt let in 4A Sons; and 
cannot exclude ALL Sons BUT the Eldeſt. It was a con- 
tingent Remainder, that the Court will keep open, till there 
it a Neceſſity to determine it. And there is no Need to de- 
termine it, (for there is no Need that the Remainder ſhould 


veſt,) TILL the Death of the Tenant for Life: Then indeed 


it mult yeſt, eo inſlanti. 


In Hutton 119. and in Chancery Caſes 33, It was an Elde 
Son: Whereas here it is not neceſſarily an o1iginat'y Eldeſt 
Son; but may be any other Son, who ez Comes Eldeft be- 
fore the contingent Remainder veſts, 


Al the Sons of Lancelot could not take, unlefs the Father 
took firſt ; A Poſthumous Son certainly could not. | 


As to the contingent Remainder veſting—lt is eng if it 
veſted eo inſtanli that the particular Eſtate determined. 


And as to the Deviſe of the Perpetuity of the Advowfons, 
the latter Deviſe is not to be conſtrued 4 the former: But 
both the former and the latter Words are to be taken together, 
and a reaſonable Conſtruction made upon them, agreeable to 
the general Intention of the Teſtator. 


pon the whole, This is an Eſtate either in Fee, or in 


Tail; or at loweſt, for Life, 


The JupeESs or THis Courr, on the 1ſt of December 
1756, unanimouſly CERTIFIED to the Court of Chan- 
cery, in the Words following : 25 

We are of Opinion, That, Upon the true Conſtructi- 

* on of the ſaid Will of the Teſtator George Robinſon, the 
* ſaid Lancelot Hicks muſt, by neceſſary Implication, to ef- 
** fectuate the maniſeſt general Intent of the ſaid Teſtator, be 
_ ** cqnftrued 
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1 conſtrued to take an Eſtate in Tail Male, He and the Heirs 
« of his Body taking the Name of Robinſon; Norwirn- 
« S TAN DING the EXPRESS Eſtate deviſed to the ſaid Lan- 
„ celot Hicks for his LIFE and No LONGER,” 


Note ; The Courſe has always been, for the Judges not to 


give any Reaſons, in Court, upon a Caſe ſent out of Chan- 
cery for their Opinion. But the above Certificate ſeems 
carefully penned, to mark the Grounds upon which it 
was founded, 


The Eſtate Tail is ſaid to veſt in Lancelot Hicks, the Father. 


The manifeſt Intent of the Teſtator, expreſſed by his Will, 
was, that the Eſtate ſhould not go over to his Heir at 
Law, till Failure of Iſſue Male of Lancelot Hicks. 


The Difficulty was, how to mould an Eſtate agreeable to 


the Rules of Law, to effectuate the Teſtator's Intent; 
and to conſtrue his Senſe and Meaning into apt Words 
of Limitatiqn, 5 


If the Father could have taken an Eſtate for Life, and the 


Sons ſucceſſively an Eſtate in Tail Male, the whole In- 
tention of the Teſtator would have been better anſwered : 
For, by ſuch Conſtruction, All the Words in the Will 
would have received their natural Senſe and Meaning, 
with aut rejecting any Words; and None ſhould be reject- 
ed, unleſs the Teſtator's Intent cannot be otherw iſe at- 
tained, But THAT could not be, by Law. An Eſtate to 
the Heirs Male of the Body of Lancelot Hicks is implied, 


though an Eſtate for Life only is given to Him; be- 


cauſe the 'Teſtator's Heir was not to take, il] Failure of 
ſuch Heirs Male. But by Law the Teſtator could, by 
no Words, have made the Father Tenant for Life, and 
the Heirs Male of his Body Purchaſers, | 


If He had deviſed “ to the Father for Life, Remainder to 


* the Son for Life, Remainder to the Heirs Male of the 
** Body of the Father; Or * to the Father for Life, Re- 
* mainder to the Son, and the Heirs Male of the Body 
* of the Father :” In either of theſe Caſes, the Father muſt 
have taken an Eſtate in Tail Male. The Caſe put in Lit. Sec. 
30. and the Determination mentioned in Lord Cotes 
Comment upon that Section, (in pa. 26. 6.) on the Gift 
* to Roberge and to the Heirs of Jon de Mandevile her 
late huſband, on her Body begotten,” are no Excep- 
tion to this Rule: For, in both Caſes, the Father. was 
DEAD at the Time of creating the Entail. | 


It is ſaid too, That he muſt, by neceſſary Implication, 


to effeftuate the manifeſt general Intent of the Teſta- 
; «c tor, 
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tor, be conſtrued to take an Eſtate in Tail Male; 
© NOTWITHSTANDING the expreſs Eſtate deviſed to 
him, for his Life, and no longer.“ 


Thoſe Words ſeem intended to expreſs the governing Reaſon 
in this Caſe, to have been the manife/# main Intent of the 
Teſtator, collected from all the parts of his Will taken 
together; without Making the authority of Backhouſe v. 
Wells, and other Caſes, which have laid a Streſs upon 
the Words only,” not otherwiſe,” or like Expreſſions, 
after an Eſtate for Life, together with other Clauſes and 
Circumſtances in Favour of the manifeſt Intent of a Teſ- 
tator, to make the Iſſue or Heir take as a Purchaſer de- 


_ ſigned by a Perſonal Deſcription, 


This Certificate was confirmed in Chancery ; and a Decree 
made accordingly. 


On APPEAL to the Houſe of Lords from that Decree, 
The Opinion of All the Judges was aſked. It was delivered 
by Lord Ch. Baron Parker, with the Reaſons at large: And 
they 9 agreed with the above Certificate, upon the 
above grounds ſuggeſted thereby. 


Whereupon the Decree was affirmed by the Lords, on the 
14th of February 1758. 


„ REGULA GENERALIS. 


Friday 26th The Court declared a new Order concerning Special Cauſes 
| Nevember in the Paper: Which was, in Subſtance, That all Cauſes 
$7.50, | - ſhould come on to be argued, in the ſame Order, that 


they were entered ; and that they ſhould continue to ſtand 
in the Paper, in the ſame Order, till they ſhould be ar- 
gued, (without being entered anew:) And that no Cauſe 
ſhould be put off, without a ſpecial Application to the 
Court, upon ſome ſufficient Ground, before the Day 
| upon which it ſtood in the Paper for Argument. 
i Mete; | 
It may not be amiſs, to mention a general Rule for intitling 
| all Caſes ariſing upon Ox DERS of Removar: The Want 
of knowing, or the want of attending to which general Rule, 
has been the Occaſion of infinite Confuſion in tabling and 
citing Caſes of this Sort, 


: Ihe conſtant Method of entering them in the Rule-Bock, 
| F is to name the King as Proſecutor ; and the Parith laſt charg- 
| ed with the Paupers, and conſequently Appealing to this 
: Court, as Defendants, For inftance—Two Juſtices remove 

: GEES a Pauper 


L 
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e; a Pauper from 4. to B. And B. appeals to the Seſſions, If 
to the Seſſions confirm the Order, and B. brings the Certiorari, 
the Rule thereupon is intitled © Rex verſus Inſabitantes de B.“ 
But if the Seſſions diſcharge the original Order, and conſe- 
ſon uently A. remains charged with the Pauper, and brings a 
he e . to remove the Orders, then the Rule bears ſor its 
en Title, Rex verſus Inſial ituntes de A.” 
v. | | 
on 
ns, POP 2 8 
nd | 
E Rex verſ. Inhab. de Aythrop Rooding. Monday, 
> 29th No- | 
Mr. Juſtice Wilmot was abſent ; fitting in Chancery as one vember, x 
of the Commiſſioners of the Great Seal. ] 1756. 1 
ce | 1 
See this Caſe abridged, in the Table; and at large in the Quar- 1 
1 to Edition of my SETTLEMENT Cas ES, No, 131. p. F 
e, 5 | 312. | i] 
nd - f 
he | 
+ Farewell, Eſq; verſ. Chaffey and others. 5 — *. i 
72 
ne "Fan Cauſe was tried upon the Weſtern Circuit, the laſt xt Ho _ F 
Summer Aſſizes, before Mr. Serjeant Willes ; who this Page.] 1 
certified, ** That the Weight of the Evidence was againſt the The ſame x 
Verdict.“ But a new Trial was denied, upon the 9 of Day. g 
the Action, the Value of the Matter in Diſpute, and other q 
. Circumſtances of the Caſe. ＋ V. Ante. bi. 
es | pa. 11, 12. p 
4 | Lord Mansfield ſaid, A New TRIAL ought to be granted, l. g. 3 1 
wn to attain REAL Juſtice ; but not to gratiſy litigious Paſſions, and Poſt pa. 1 
| upon every Point of Summum Jus; and cited Smith v. Bram- 664. Dr. | 
= fon, and Smith v. Frampton in 2 Salk, 644; and an anony- Burten v. 1 
14 mous Caſe there alſo mentioned, of P. 8 W. 3. B. R. and * i 
Py likewiſe Smith v. Page, M. 8 W. z. B. R. ibidem; alſo Deerly, * — [; 
* v. The Dutcheſs of Mazarine, H. 8 W. z. B. R. 2 Salk. 646. Y 
and Sparks v. Spicer, H. 10 W. z. B. R. in the ſame Book, pa, 2 
648. To which may be added, What is ſaid by the Court, 
A in the Caſe of Dunkly v. Wade, P. 5 Ann. 2 Salk. 653. 
* 
? In theſe Caſes, the Verdicts were againſt Evidence and the 
| ſtrict Rule of Law, or obtained through Surprize ; But the 
Court would not give a Second Chance of Succeſs to- a hard 
; Acdiin, or an unconſcionable Defence. 
8 | 'Therefore 
is — — — 4 
4 NOTE, The Pages of his Edition tally to the Pages of the former 4 


Edition, excepting thoſe only which immediately follow the emitted 
$TTTLEMENT CASES. 
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Therefore the Co ux r, upon the ſame Principles, refuſed to 
rant a New Trial in the preſent Caſe, and diſcharged the 
Rule to ſhew Cauſe why there ſhould not be Qne, 


Rex wer/, Joſeph Smith. 


N Indictment for a Nuiſance had been removed, by Cer- 
tiorari, from the Quarter Seſſions in Devonſſtire, into 
this Court, by the Defendant : Which Indictment was after- 
wards tried, and the Defendant was found Guilty. He then 
moved in Arreſt of Judgment: But his objections were over- 
ruled. Aſter which, the Profecutor moved for his Coſts ; 
and obtained a Rule to ſhew Cauſe. And now Mr. Serjeant 
Hewitt, on Behalf of the Defendant, thewed Cauſe, Why 
the N oſecutor ſhould not have his Cs, before the Recog- 
* nizance ſhould be diſcharged; and why it ſhould not be 
* referred to me, to tax ſuch Coſts.” 


His Cauſe was this, That No Name of any Perſon as being 
either the Party grieved or injured, or a public Civil Officer, is 
INDORSED upon the Indictment, according to the Directions 

fee 55. of 5, F 6 V. & M. c. 11. J. 2 C z. And he urged that 
+ See the _ithout ſuch Im DORSZM ENT, no Colts were payable to the 


ra > = Proſecutors, 


Page 53. 
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Mr. Huſſey contra, for the Proſecutor, acknowledged that 
there was no Name indorſed : But, at the ſame Time, inſiſted 
that an ImporSEMENT of the Name of the Proſecutor, as 
being the Party grieved or injured, or a civil Officer, 1s not at 
all neceſſary, in order to the Court's giving him Coſts ; though 
the 2d Section does indeed direct the Recognizance to be cer- 
tified into this Court, with the Certiorari and Indictment, and 
the Name of the Proſecutor (if he be the Party grieved or in- 
jured) or ſome public Officer to be indorſed on the Back of 
the Indictment. | 


He ſaid He had an Ar rIDpAVIT * That the Proſecutor 

* was a Civil Officer, fc.” And the Words of the zd See- 

tion of the Act are that if He B E /o, the Recognizance ſhall 

not be difcharged, 2i// the Coſts ſhall be Nag.” But the 

Act does not ſay © That the Proſecutor ſhall not have his 
** Cofts, unleſs his Name be 1x DORSED.“ 


R Lord MansSFIELD : It is enough if it be proved © That 
** the Proſecutor was a Civil Officer, c.“ And here it is 
| proved, by Affidavit : Which 1s ſufficient, 


Rule made abſolute for the Proſecutor's having his Coſts, | 
(to be taxed by Me, ut ſupra, ) before the Recognizance 
ſhould be diſcharged, 

| | Shadwell 


"See Oe Keys F 


— 
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Shadwell, Eſq; verſ. Angel, Eſq. 


TH was a long Litigation concerning the Regularity of 
a judgment; which, on Mr. Nares's Motion (ex parte 
Def) had been referred to the Maſter, who thought it irre- 
gular : And now Mr. Norton, (ex Parte Quer, ) appealed to 
the Court, from the Maſter's Opinion, | 


The Queſtion depended upon the Meaning of a Rule of this 
Court, made M. 10 Geo. 2. 1736. and upon the Practice of 


the Court, purſuant to that Rule. 


The Import of this Rule was, that upon Proceſs returnable 


the 1ſt or 2d Return of a Term, a Plaintiff may (in certain 


Caſes) deliver a aration de bene eſſe, at the Return of 
the Proceſs; with NoTice “for the Defendant to plead 
„ within Eight Days after Delivery of the Declaration :” And 
if the Defendant ſhall not file Common Bail, and plead with- 


in ſuch Eight Days after, &c. the + Plaintiff (having firſt + page 36. 


filed Common Bail for ſuch Defendant according to the then 
late Act for preventing frivolous and vexatious Arreſts,) may 
ſign Judgment for want of a Plea, a Rule to plead being duly 
entered, | 

The preſent Fact was, That the Proceſs was returnable on 
Saturday 15th November (the 2d Return of the Term.) 'The 
Declaration, with Notice to plead in 8 Days,” was LEFT 
in the Office on Monday the 24th of November : And upon the 


_ Defendant's not pleading within the 8 Days, or even before 


the Time of ſigning the judgment ; the Plaintiff on the 3d of 
Fanuary (6 Weeks afterwards) filed Common Bail for the De- 
tendant, and (a Rule to plead having been duly entered) ſign- 
ed Judgment upon the SAME Day. | 


The Maſter, Mr. Clarke, thought this to be irregular ; For 
that when the Defendant was once in Court, the Plaintiff 
ought to proceed againſt him @s being in Court: By which 
Expreſſion he ſeemed to mean, either that the Plaintiff ſhould 
deliver a Declaration afre/h ; or that He ſhould give a ref 
Rule to plead, | 


And Mr. Nares (in Support of the Maſter's Opinion) urged 
that when the 8 Days (the Time for pleading) are out, the Je 
ben? eſſe Declaration is at an End. And he mentioned a Caſe 


of Llexwellin v. Skyrm, as in Point. 


But Mr. Norton denied this; and ſaid that the 8 Days 
were not out; but the Declaration de ben? eſſe was delivered 


avithin 


N 47. — . s 
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within Time (though not indeed till the gth Day ;) becauſe 
there were two Sundays included, wiz. 16th and 23d of Nov. 
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And that the Plaintiff might have ſigned his Judgment on ul 
Tueſday the 25th. 2 
un 
Maſter Clarke was, at firſt, inclined to think that the Sunday __ 
was no Excuſe ; and that this was not a ſufficient Reaſon to bu 
allow the Plaintiff Time till the _ Day, for delivering the 2 
Declaration de ben? efſe, But all the Officers thought other- Ir 
wiſe; And the Court ſeemed to think ſo too: Whereupon th 
Maſter Clarke ſeemed to give that Point up. * 
The Cour were of Opinion that the judgment was re- be 
gular. a F 
Lord Mansfield was clear, that No further Notice (beſides 
that given on delivering the Declaration de ben? eſſe) was ne- 40 
ceſſary. 40 
Mr. Juſt. Deniſon ſaid the Defendant had 8 Days Ar TER k 
the Delivery of the Declaration de ben? eſſe, whenever it may 40 
| be delivered (either ſooner or later.) « 
+ Page 57- + And this was left in the Office, (which He held to be : 
a good Delivery,) on the 24th, which was within Time; « 
And the Defendant did not plead within 8 Days: Where- 
upon, the Plaintiff files Common Bail for Him, upon the 
zd of January; and ſigns Judgment the /ame Day: Which a 


is regular; For the Rule is complied with, and the Defen- | ; 
dant is not at all hurt; on the contrary, He has had longer 


Time than he was intitled to. g f 
Mr. Juſt. Feſer. The whole Objection is“ That the 

*« Plaintiff has not proceeded with ſo much Speed as He mig/t 

* have done: For he might have ſigned his [Judgment on 5 

the 25th of November. The Defendant might have filed : 

Common Bail for Himſelf, if he had thought proper: And 

then he might have had a freſh Rule to plead. 


By the Cour unanimouſly, The Rule of Reference to 
Maſter Clarke, for Irregularity in this Judgment, was diſ- 
charged. 


M E M O- 


— — 
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M E M O R AND U M. 
The new Lord Chief Juſtice, at his firſt ſetting out, inſti- 


tuted a different Method of going through the MoTions at 


the Bar, from that which had been uſually (and indeed almoſt 
univerſally) practiſed heretofore : Which new Method was 
not only advantageous to the younger Part of the Barrifters, 
but alſo exceedingly convenient to the Suitors, as it took a- 
way that Delay to Buſineſs which aroſe from the unreaſonable 
Preference hitherto given to Gentlemen within the Bar. For, 
the repeated Pre-Audience, hitherto allowed them, had 
thrown almoſt the whole Buſineſs into their Hands : Which, 
as they were intitled to move only once in a Day, could not 


be ſufficiently diſpatched. 


The Courſe had been, ever ſince I remember, and was in 
Lord Ch. Juſt. His Time, (as the late Mr. Juſtice Page 
has often told me,) 0 BEGIN, EVERY Day, with the 
Senior Counſel within the Bar, and then to call to the next 
Senior, in Order, and ſo on, as long as it was convenient 
* tothe Court to fit ; and to proceed again in the ſame 
Manner, upon the next, and eveERY ſubſequent Day; al- 
though the Bar had not been half, or perhaps a quarter 
« gone through, upon any One of the former Days: So that 
* the Juniors were very often obliged to attend in vain, 
* evithout being able to bring on their Motions, for many ſuc- 
« ceſſive Days.“ 


This was the ſettled and general Rule: Though perhaps 
the Judges, out of mere Compaſſion to the Juniors, would 2, 
or 3 + Times in a Term, give them Leave, to move, upon + page 58, 
the next Day, ſuch Motions as were real Remanzts of the 


former Day. 


Whereas Lord Mansfield profeſſed and moſt punQually 
practiſed the going QUITE THROUGH the Bar, even to the 
youngeſt Counſel, before he would begin again with the 
Seniors; even though it ſhould happen to take up two or 
three or mare Days, before all the Motions whieh were ready 
at the Bar upon the firſt Day, could be heard. 


The End of Michaelmas Term 30 Gee. 2. 1786. 
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(Lord Commiſſioner Wilmot abſent, in Chancery.) 


Kilwick verſ. Maidman. 


5 {ag was given by a Judge's Order to plead; (vis, until 
2 Days before the Efſoign-Day of this preſent Term ;) 
on the uſual Terms, of pleading iſuably, Ic.“ This Or- 
der was not obtained till after the f our-Days Rule for plead- 
ing was expired. BETORE the Term, and within the Time 
alſowed by the Judge's Order, the Defendant pleaded a Plea 
of Tender; Which Plea was intitled (as it was agreed that 
it regularly might, ) as of the preceding Term. 


Mr. Aſpinall moved, ex parte Quer, to ſet aſide the 
Plea, with Coſts; as irregular; and for Leave to ſign 
Judgment: And He cited 1 Barnes 246, Daevenhill v. 
Barrit, in Point. | 


Mr. Winn pro Def. ſhewed Cauſe ; viz. That it was a 
fair honeſt Plea, in its own Nature: And that it was wil 
in Time, not being after Imparlance, but as of the LAS 
Term; And alſo that it was an 1ss ABLE Flea, within the 
Meaning of the Judge's Order: Though He acknowledged 
that a Plea 'in Abatement, (though in Strictneſs indeed iſ- 
ſuable,), would not be ſo ; becauſe it tended to delay the 
Plaintiff. 


The Cour concurred entirely in what Mr. Winn had 
urged in Support of the Regularity of the Plea : And 
the Motion was denied, 
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Taylor, 4 
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+ Taylor, ex dimiſſ. Atkyns, Eſq; vetſ. Horde, Eſq; & al'. Page 60, 


I 


gert Atkins, Eſq; the Heir at Law, and Others; Upon the 
General Ifſue pleaded, and Iſſue joined thereon and tried at 
the Bar of this Court, the Jury find a Special Verdict: Which 
was, in Subſtance, as follows. 


That Sir Robert Athyns the Elder, Knight of the Bath, on 
8th June 1669, was (amongſt divers other Meſſuages, Lands, 
Tenements, r. in Glouceſter /hire,) ſeiſed in Fee of the Ma- 
nor of Lower Swell and the other Premiſſes in Queſtion ; and 
being ſo ſeiſed, made and executed Three ſeveral Inden- 
tures, (which are ſet out in the Special Verdict: One of 
which is dated on the 11th, and the two others on the 12th of 


Tune 1669. 


By One of theſe Indentures, which was dated on the 
12th of June 1669, (which the Counſel on both Sides, 
for Diſtinction's Sake, called the /efſer Deed,) made be- 
tween Sir Edward Atkyns, Knt. One of the Barons of the 
Exchequer, Sir Robert Atkyns, Knight of the Bath, Solici- 
tor General to the Queen, and Son and Heir apparent of 
the ſaid Sir Edxvard, and Dame Mary (Wife of the ſaid 
Sir Robert) Atkyns, of the one Part; and Sir Edæward 
Carteret, Knt, and Join Lowe, Gentleman, of the other 


Part ; It is witneſſed that in Conſideration of a Marriage 


thentofore had and ſolemnized between the ſaid Sir Robert 
Atkyns and Dame Mary his Wife, and of her relea/ing and 
acquitting a former Fointure to Her made before Marriage, 
and of a new Proviſion to be had and made for Her the 
ſaid Dame Mary, for and in the Nature of a Jointure, in 
Bar and Recompence of her Dower and Thirds at the 
Common Law, in Caſe ſhe ſhould happen to ſurvive and 
over-live the ſaid Sir Robert Atkyns her Huſband, He the 
ſaid Sir Robert Atkyns did thereby covenant and grant to 
and with the ſaid Sir Edward Carteret and Jon Lowe, 
That He the ſaid Sir Edward Athyns, and the ſaid Sir 


Robert Atkyns and Dame Mary his Wife, ſhould and would, 


before the End of Michae/mas Term then next enſuing, 


levy and acknowledge before the Juſtices of the Court of 


Common Pleas at Veſtminſter, One or more Fine or Fines 
Sur Coniſance de Droit come ceo, Ic. unto the ſaid Sir Fd- 
ward Carteret and Fohn Lowe, with Proclamations, of the 
ſaid Manor of Lower Swell and the other Premiſſes in 
Queſtion : Which ſaid Fine or Fines ſo as aforeſaid or in 
any other Sort to be had, levied and executed, of the ſaid 


Manor and Premiſſes alone, or together with any other 
Lands, Tenements or Hereditaments, by or between the 


Parties 


N Ejectment brought in Michaelmas Term, 1752, by John Tueſday 
Atkyns, Eſq; (in the Name of Cyprian 7 aylor ) againſt Ro- 25th Jan. 


1757 
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+ Page 61. Parties to the ſaid Indenture + or any of them, alone or to- ; 
gether with any other Perſon or Perſons, were to be and 
enure, and were thereby declared to be and enure, as to the 


ſaid Manor and all other the Premiſſes, To the Uſe of the Jaz 
ſaid Sir Robert Atkyns for Life, without Impeachment of wy 
Waſte; and from and after his Deceaſe, To the Uſe of me 
the ſaid Dame Mary for Life for her Jointure and in Bar " 
of her Dower; and from and after the Deceaſe of the ſaid Kea 
Sir Robert and Dame Mary, To the Uſe of Sir Robert At- pro 
kyns, Knt. Son and Heir apparent of the ſaid Robert, and 1 
the Heirs Male of the Body of the ſaid Sir Robert the Son, on the EI 
Body of Lovis Carteret his intended Wife lawfully to be begot- Kn 
ten; and for Default of ſuch Iſſue, to the Uſe of the Right At 
Heirs of the ſaid Sir Robert the Father for ever. 4 
And the ſaid Sir Edward Athyns and Sir Robert the Fa- 2 
ther did by this Deed covenant with the ſaid Sir Edward Ry 
Carteret and John Lowe and their Heirs, That in Caſe any of; 
Defe& ſhould happen in the ſaid Fine and that Aſſurance, _ 
Or in Caſe there ſhould not be ſome good Conveyance in Fans 
the Law made according to the Intent of that Indenture, b 
ſo that by Reaſon of ſuch Defe& or Failure of ſuch Con- x 
veyance and Aſſurance in Law, the ſaid Manor and Pre- _- 
miſſes or any Part or Parcel of them ſhould not, before the Sir 
thirtieth Day of November then next enſuing, be ſufficient- Sir 
ly conveyed according to the Intent of the ſaid Indenture, lagi 
then they the ſaid Sir Edward Carteret and Jon Lowe and fall 
their Heirs, and all and every other Perſon and Perſons and Joi 
their Heirs, ſtanding or being ſeiſed, or which ſhould ſtand 1 
or be ſeiſed of and in the ſaid Manor and Premiſſes, ſhould Io 
and would from Time to Time and at all Times from thence- Nec 
forth for ever ſtand and be ſeiſed of and in the ſaid Manor * 
and Premiſſes, or ſo much and ſuch Part and Parts thereof He 
whereof or concerning which any ſuch Defect ſhould happen * 
to be, to the Uſes Behoofs Intents and Purpoſes therein before N 
declared, limited and contained, according to the true Intent 1 


and Meaning of the ſaid Indenture, and to none other Uſe, In- Th 
tent or Purpoſe whatſoever. 


| gra 

One other of theſe three Indentures was a Leaſe, dated = 
11th June 1669: And the Remaining One was a Releaſe, De 
dated 12th June 1669. I his Releaſe bore the very ſame Date the 
with the Deed already recited (called the lefſer Deed :) And och 
the Counſel on both ſides agreed in calling this Deed of Releaſe 1 
for Diſtinction's Sake) the greater Deed, as this contained the oh 
Settlement of the whole Eftate. Sap 
tho 


By theſe Indentures of Leaſe and Releaſe, dated 11th and 
12th June 1669, the Releaſe being I „ and made be- - 
' tween the ſaid Sir Edzvard Atkyns, the ſaid Sir Robert the Fa- la 


ther and Dame Mary his Wife, Philip Sheppard, Eſq; Sir Cle- 
| | | ment 


Hilary Term 30 Geo. 2. 


*ment Farnham Knt, and Edward Atkyns Eſq; (ſecond Son of *P. 62. 


the ſaid Sir Fdward Atkyns,) of the firſt Part; the Right Ho- 
nourable Sir George Carteret Knt. and Bart. Vice-Chamber- 
lain of his Majeſty's Houſehold, and. One of his Majelty's 
moſt Honourable Privy Council, the ſaid Sir Edward Car- 


teret and the ſaid Fohn Lowe, the Right Honourable E4- 


award Montagu, commonly called Lord Hinchinbroaoke (Son 
and Heir apparent of the Right Honourable the Earl of 
Sandewich,) Sir Philip Carteret Knt. (Son and Heir appa- 
rent of the ſaid Sir George Carteret,) and Edævard Swift, 
Eſq; of the ſecond Part; and the ſaid Sir Robert Athyns, 
Knt. (the Son and Heir apparent of the ſaid Sir Robert 
Athyns,) and Lovis Carteret (one of the Daughters of the 
faid Sir George Carteret and of Dame Elizabeth his Wite,) of 
the third Part ; It is witneſſed that in Conſideration of a Mar- 
riage thentofore had and ſolemnized between the ſaid Sir 
Robert Atkyns the Father and Dame Mary his Wife, and alſo 


of a Marriage then ſhortly to be had and ſolemnized between 
the ſaid Sir Robert Athins the Son and the ſaid Lavis Car- 


teret, and of the Sum of 6500. paid to Sir Robert the Father 
by the ſaid Sir George Carteret, for the Marriage Portion of 


the ſaid Lovis Carteret, and of 5x. mn to the ſaid Sir Ed- | 


ward Athyns, Sir Robert Atkyns the Father, Philip Sheppard, 


Sir Clement Farnham, and Edward Atkyns, paid by the ſaid 


Sir Edward Carteret and Join Lowe, and for a Proviſion to be 
had and made 10 and for the ſaid Dame Mary (Wife of the 
ſaid Sir Robert Atiyns the Father,) for and in the nature of a 
Jointure, in Bar and Recompence of her Dower and Thirds 
at the Common Law; and alſo for a Proviſion for the ſaid 
Lovis Carteret, for and in Nature of a Jointure, in Bar and 
Recompence of her Dower and Thirds at the Common Law; 
and for ſettling All the Manors, Lands, Tenements, and 
Hereditamenrs thereinafter mentioned, to the ſeveral and 
* 1 Uſes, upon the Truſts, to the Intents and Pur- 
poſes, and with, under and ſubject to the Proviſoes Decla- 
rations Limitations and Agreements thereinaſter declared; 
The ſaid Sir Edward Atkzns and Sir Robert the Father did 
grant releaſe and confirm unto the ſaid Sir Edward Carte- 
ret and John Lowe and their Heirs, the faid Manor of Swell 
and other the Premiſſes in Queſtion (as deſcribed in the leſſer 
Deed) and ſeveral other Manors Lands and Hereditaments 
therein mentioned, To hold the ſaid Manor of Sell and 


other the Premiſſes in Queſtion, to the ſaid Sir Ekward Car- 


teret and Jo/n Lowe and their Heirs, to the ſeveral Uſes 
therein mentioned; which Uſes, (as to the ſnid Manor of 
Swell and other the Premiſſes in Queſtion,) are the ſame as 
thoſe before ſet forth in the leſſer Deed ; vis. 


To the Uſe of Sir Robert the Father, for Life, without 
Impeachment of Waſte ; 
922 I, 2 * Remainder 
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* Remainder, as to the ſaid Premiſſes (except Timber- I 
Trees,) to Dame Mary for Life, for her Jointure, and in Ban 


of Dower ; 


Remainder to Sir Robert the Son, and the Heirs Male of his q 


Body by the ſaid Lovis Carreret ; 
Remainder to the right Heirs of Sir Robert the Father. 


And ſeveral other Parts of the Eſtates were limiced thereby, || 


to Sir Robert the Son, for Life; Remainder to Truſtees, to 
reſerve contingent Remainders; Remainder to the ſaid Lovis 


| 3 for Life, for her Jointure and in Bar of Dower; and 
upon the Iſſue of the ſaid intended Marriage, in ſtri&t Settle- 


ment, 


In which Indenture of Releaſe is contained, a Proviſo, in : 
the following Words f 


te Provided always that it ſhall and may be lawful to and 
for the ſaid: Sir Robert Athyns the Father, the ſaid Sir 
Robert Atkyns the Son, and the ſaid Lovis Carteret, re- 
ſpectively, when they are or ſhall be reſpectively ſeiſed 
in Poſſeſſion of the Freehold of ſuch of the Premiſſes as 
„by Virtue. of and according to the Limitations aforeſaid 
are reſpectively limited to — for their reſpective Lives, 
e by their reſpective Deed or Deeds in Writing ſealed and 
delivered in the Preſence of two or more credible. Wit- 
neſſes, to make any Leaſe or Demiſe, Leaſes or Demifes, of 
* all or any of the ſaid Premiſſes whereof they ſhall be ſo re- 
** ſpeCtively ſeized in Poſſeſſion for Life as aforeſaid, (Except 
of the Capital Meſſuage of Sapperton aforeſaid, and the 
* ſaid Lodge in Pinbury Park aforeſaid) unto any Perſon or 
* Perſons, for One, 'T'wo, or Three Lives in Poſſeſſion Re- 
<< verſion or Remainder, to end or determine upon the Death 
* of One Two or Three Perſons, Or for the Term of 21 
<* Years abſolute ; So as there be not, in the reſpective Pre- 
** mitſes or any Part thereof, any Eſtate exceeding the Term 
* or Time of three Lives or 21 Years, in being at the ſame 
Time; and ſo as ſuch reſpective Leaſes be not made with- 
% out Impeachment of Waſte; And so as the uSUaL, 
R xs of ſuch of the Premiſſes reſpectively as ſhall be ſo 
*© leaſed or demiſed upon Fines, And the nes T Rents. that 
* CAN BE reaſonably gotten for ſuch of the Premiſſes re- 
* ſpeQiively as ſhall be ſo leaſed or demiſed without Fines, as 
* reſpedively RESERVED upon every ſuch reſpective Leaſe 
or Leaſes Demiſe, or Demiſes, H be yaraBLE DURING 
* the reſpeftive Terms in the ſaid reſpective Leaſes or Demiſes 
to be contained; Any Thing herein before contained to the 
* contrary notwithſtanding.” | 


— 


And 


herein) thould belong. 
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$ And another Proviſo is therein alſo contained, in the f P. 64. 


following Words, Di. ö , 


provided alſo that it ſhall and may be lawful to and ſor 
the ſaid. Sir Robert Athyns the Father, at any Time or 
„Times during his natura! Life, After the Deceaſe of the 
ſaid Dame Mary his Wife, by any Writing or Writings 
< indented, under his Hand and Seal, teſtified by two or 
e more Witneſſes, to grant, aſſign, limit or appoint the ſaid 
„Manor of Swell inferior alias * Swell, and the Lands 
* Tenements and Premiſſes in Sewell inferior otherwiſe Nether 
<< Swell, Upper Swell, and Stow in the Would, and in either 
or any of, them, or ſuch Parts and Parcels thereof as He 
* ſhall think fit, unto or to the Uſe of ſuch Woman or Women 
<< as: He the ſaid Sir Roberi Arbyns the Father Mall marry or 
tale ts Wife, after the Deeeaſe of the ſame Dame Mary his 
* now Wife; for and during the Term of the natural Life or 
* Lives of ſuch Wife or Wives only, for her or their: Jointure 
or Jointures ; Any Thing herein contained to the Contrary 
thereof in any wiſe notwithſtanding.” 


And by another Proviſo in this Deed, the like Power is 


given to Sir Rebert the Son, © to make a Jointure of all 


or any of the Lands thereby limited ro Lovis Carteret 
for her Jointure, on any future Wife or Wives whom He 
* ſhould marry, after the Death of the ſaid Lowis Carteret 
80 withont Hue.” 2 ö ek: | 797 


| 141 1 307 19 $34 3 

And by the ſame Deed, Sir Nobert the Father cove- 
nants with Sir George Carteret, That Sir Edward Athyns, He, 
and Dame Mary his Wife, would, before the End of Michael- 
mas Term then next, levy one or more Fine or Fines /ur 
Canuſance de droit, c, with Proglamations, of the Premiſſes 
contained in this Indenture, unto the ſaid, Sir Edward Car- 
teret and n Lowe : Which, it was thereby declared, ſhould 
be and enure to the ſeveral and reſpective Uſes, upon the 
Truſts, and to the Intents and Purpoſes, and with, under and 
ſubject to the Proviſoes Declarations and Agreements therein 
before declared limited and expreſſed concerning the ſame. 
And reeiting that Sir Clement Farnham and Edward Atkyns 
* were poſſeſſed of the Premiſſes in Queſtion, or ſeveral Parts 
© thereof, for ſeveral Terms of Years then in Being, in 
** Truſt for Sir R bert the Father,” It was thereby declared 
and agreed by Sir Robert the Father, That Sir Charles Farn- 
ham and Edward 4thyns ſhould ſtand poſſeſſed of the Premiſſes 
comprized in the ſaid. Terms, during the Reſidue thereof, 
Upon Truſt and to che Ufe and Benefit of the Perſon and 
Perſons to whom the Premiſſes (by Virtue of the Limitations 
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. — Donn, | 
1 P. 65. »The Jury found that the firſt of the ſaid Indentures was J 4 
| executed by Sir Edward Aikyns, Sir Robert Atkyns the Father q 
and Dame Mary his Wife, and 7%n Lowe; The ſecond of 4 


the ſaid Indentures was executed by Sir Edward Arhyns, Sir 

Robert the Father, Philip-Shepfard, Sir Clement Farnham, and * 
Edzvard Atkyns Eſq; And the ſaid Indenture of 'Releaſe, by 1 1 
Sir Edæbard Athyns, Sir Robert the Father, Dame Mary his : 
Wife, Sir Clement Farnham, Edward Athyns, Eſq; Sir George 

Carteret, Sir Philip Carteret, Edward Swift, Sir Robert Atkyns 

the Son, and Lovis Carteret ; and that the Leaſe for a Year 

was executed before the Releaſe. Bang BITES! 


1. 

V 
| 1 
That in Trinity Term 1669, a Fine was levied; wherein * 
the ſaid Sir Edward Carteret and John Lowe were Plaintiffs, 7 
and the ſaid Sir Edꝛvard Aiihns, Sir Robert the Father and n 
Dame Mary his Wife Deforeiants, of the Premiſſes in Queſ- F 
tion, amongſt the ſaid other Lands contained in the greater Þ 
Deed : But no Fine was ever levied of the Lands contained ti 


in the little Deed only: | <1 
Aſterwards, on the 6th of July 1669, Sir Robert the Son A 
was married to the ſaid Lovis Carteret, © : of 
Jl FAR oy 25 £ n 
Dame Mary (the Wife of Sir Robert the Father, dled on tl 
2d March 1680. 7 e - 

| * 4 2 . a 
After which, wis. on 26th April 1681, Sir Robert the a 
Father, being ſeiſed of the Premiſſes in Queſtion, as of a] 
Freehold, for the Term of his natural Life, without Im- al 
peachment of Waſte, (and being then on the Point of marry- G 
ing a ſecond Wife, Mrs. Anm Dacres,) duly executed an In- in 
denture under his hand and Seal, atteſted by three Witneſſes, D 
bearing Date the ſame 26th of April 1681, and made between * 
"Himſelf of the one Part, and Sir Robert Darres Knt. Jofm th 
Dacres and Ann Dacres Spinſter (Siſter of Sir Robert Dacres and | al 
Jon Dacres) of the other Part: By which Indenture (after W 
reciting the abovementioned Indenture of Releafe Tripartite di 
of the 12th of June 1669, and the Power thereby reſerved 20 
for the ſaid Sir Robert Athns the Father, after the Death T 
of Dame Mary, to limit all or any Part of the Manor and * 
© Premiſics in Queſtion, to any future Wife or Wives He ne 
ſhouſd happen to marry, for the Term of the natural Life ra 
or Lives of ſuch Wife or Wives only; for her or their ot 
-« Tointure or Jointures,”) it is witriefſed that in Conſideration Fe 
of the then intended Marriage between the ſaid Sir Robert Pl 
- Atkyns the Father and the ſaid Ann Dacres and of her Marriage- Le 
Portion, The ſaid Sir Robert Arkyns the Father, iv ruxs v- * 
"ANCE of the ſaid Power to Him reſerved, and of all and every of 
Power and Authority whatſoever, did grant aſſign limit and Al 
appoint the ſaid Manor of Sel! and other the Premiſſes in hi. 


Queſtion N 
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was + Queſtion unto the ſaid Ann DACRES, for and during the f Page 6%, 
ther Term of her na TURAL LIP E, for her Jointure, and in Bar 
dof | and Recompence of her Dower and Thirds at the Common Law. 
Sir 3 if DITA LIES 3 "Ty 2 L 
and i On 28th April 1681, the ſaid Sir Robert Atkyns the Father 
by 4 married the ſaid Ann'Dacres. - l 03 i | 
his : Is ho nl Þ F 
orge 3 On 31ſt May 1698, Sir Robert 'Athyns the Father, _ 
kyns © ſeiſed of the Premiſſes in Queſtion, as of Freehold for Life 
fear if without Impeachment of Waſte, executed an Indenture of 
: Leaſe, under his Hand and Seal, atteſted by 3 Witneſſes, 
97. | dated on the ſame ziſt Day of May 1698, and made between 
rein | Himſelf of the one Part, and Thomas Dacres Eſq; Robert 
ffs, Dacres Gent. and Jon Dacres Gent. (the 3 Sons of the before 
and named Sir Robert Dacres Knt; and Nephews of Dame Ann 
ueſ- Þ Atkyns then Wife of Sir Robert Atkyns the Father) of the other 
acer | Part. This Indenture of Leaſe recites the Indenture Tripar- 2 


ned tite of Releaſe of the 12th of June 1669; Whereby Sir Ed- 
| N war Atkyns and Sir Robert Athns the Father did (am 

5 other Lands) grant releaſe and confirm to the ſaid” Sir Ed. 

Son | ward Carteret and Fohn Lowe and their Heirs, the ſaid Manor 
| of Swell inferior - otherwiſe Nether Swell, with the Appurte- 
nances, and all thoſe Rents of Aſſize of the Free Fenants:of 

{ on the ſaid Manor extending to One Halfpenny and One Pound 
of Pepper; and all the Rest of Cuſtomary Tenants of the 

ſaid Manor; and the Capital Meſſuage and Farm of the Bold; 


the and the Park called Se Park, otherwiſe Abbots Mood; and 

; of all and all manner of Tenths or. Tithes of the ſaid Park; 

Im- and the Barcary or Sheep-houſe called Gannow, and the 

rry- Grounds or Cloſes of Meadow or Paſture adjoining or belong» 

In- ing thereto; and the Water-Mill called Bold Mill, with the 

ſſes, Dams, Streams, Waters, Attachment, Fenders, Soak, Suit, 

een Mulcture, Griſt and Appurtenances thereunto belonging; All 

2 the Tolns of the Cuſtomary Tenants of the ſaid Manor, and 

and all and all manner of Tenths and Tithes of all the Premiſſes ; 

fter whatſoever,” which unto the late diſſolved Monaſtery of Hales « 

rtite did belong ; All that Common of Paſture for 400 Sheep and Bo 

ved 20 Beaſts, upon the Hills and Fields of -Nether Sell, at all 

eath Times in the Year except in the open Time, and in the open 

and Time Common of Paſture within the ſaid Fields for all Man- | 
He ner of Beaſts without Number Rate or Stint; and the ſeve- 
Life ral Paſtures called Murden Leaſows ;- all that Barcary or 
heir Sheep- houſe within the ſaid Paſture ; all that Paſturage or x 

tion Feeding for 600 Sheep, or for more or leſs at the Will and 

Ber: Pleaſure of the Tenant of the ſaid Paſtures called Murden 

ge- Leaſows for the Time Being, in and upon the Demeſne Lands 

8 U- Waite Lands and other Cats belonging to the faid-Farm 

ery of the Bold or elſewhere, in ſuch ample Manner as the late 

and Abbot of the ſaid diſſolved Monaſtery of Hales aforeſaid and 

s in his Predeceſſors had kept and occupied the ſame within the 


tion Manor of Swell aforeſaid ; All thoſe Grounds in Nether 
| | . : | Swell 
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+ Page 67. F Sell aforeſaid thentofore in the Tenure of John Winſmore if 
or his Aſſigns ; All chat Half. Acre of Land in Nether Sewell 5 
ſometime in the Tenure of the Curate of the Church of Stowe 
in the ſaid County of Glouce/ter ; All that Fiſhing of the River 
or Water of the whole Manor of Menger Sell, with all Profits la 
and Commodities to the ſame belonging; All thoſe Portions Le 
of Tithes whatſoever, and all and all manner of Tithe of laf 
Soon Grain Blade Sheaf Hay Wool Lambs Paſture and other =_ 
Tenths and Tithes what{oever-in and upon the Premiſſes or the 
any Fart of them 3 renewing or increaſing ; (being the At 
Premiſſes in Queſtion;) To the'ſeveral Uſes by the ſaid Inden- FC 
ture limited as aforeſaid: Andi it alſo recites the Power to 125 
the ſaid Sir Robert \ Athyns the Father, for leaſing the Pre- tr 
miſſes, as it is ſet forth in the ſaid Indenture, Then it is en 
| witneſſed by this Indenture af Leaſe, That the ſaid Sir the 
| Robert Aiihyns the Father, in Confideration of the Rent of. 
| thereby reſerved; xn PuxSUANCE of the Power to him re- the 
ö ſerved in and by the ſaid recited' Indenture, and by Virtue Ted 
| thereof an of AUL! AND EVERY Ver and Authority whats * 
foever, did, by that his preſent Writing indented, under his | 
Hand and Seal,” teſtifed by the Teversl Witneſſes whoſe | . 
| Names are thereupon indorſed, demiſe leaſe grant and to ſei 
| Farm let, to the ſaid ' Thomas Dacres Robert Dacres and M: 
7 John Dacres and their Aſſigns, the ſaid Manor, and all — 
and fingular the ſaid Lands, Tithes, Tenements, Heredi- U. 
taments and Premiſſes, with their and every of their Rights T2 
Members and Appurtenances, in \Seel! inferior otherwiſe 2 


Nether Sævell; Arp all and every the RENTS RESERVED 
upen any Leaſes of Grants; To hold to them the ſaid Thomas = 
Robert and Jon Dacres, from the making-thereof, for and 2 


during the natural Lives of them the ſaid 7 homas, Nobert and bot; 
Dacres and the Life of the Lonce & LIVE R ef them ; 5 
VIE L DING AND PAYING THEREFORE, during the ſaid pa. 
Term, - unto the ſaid Sir Nobert Athyns Purto thereto, and Fr. 
after his Deceaſe, to ſuch Perſon or Perſons reſpectively to 5 
whom the ſaid Manor and Premiſſes were limited, according At 
to their reſpective Eſtates and Titles, the Yearly Rent of 141 
THREE "HUNDRED AND THREESCORE' Pounds at Michae!- F 
mas and Ludy-day, by even and equal Portions, - «« + - | — 
Hi IE», a Waben mom Fit. 
An which ſaid Indenture of Leaſe is contained a Clauſe, 60 
in theſe Words; vis; Je rRUE InTENT AND Met anc he 
* 18 & of this Effate or Term for Lives, To hereby granted and _ 
; 4 made to the ſaid Them Dacres Robert Dacres and Fohn | wy 
+ Dare and the Survivor. of them, being To yRBSERVE mY 
is ſaid Remainder 10 limited in the Premiſſes by the ſaid * 
i recited Indenture; o he Right Heirs of the ſaid Sir Ro- the 
| Lu Arkjns Party io theſe preſents, AND To SUCH PERSON 
i RS OMS TW WHOM the ſaid Sir Robert Atkyns Party R 
2 th mie profjents Mull «Ry way DIS POS EO the ſame, FROM - 
| nn eee 1A” "UNE * BEING IP 
lt = . N . 27 
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. 
<< other Ad to be attempted or done for the Ba R RING the ſame.” 


laſt above-mentioned Indenture of Leaſe, alone, executed a 
Letter of Attorney, under his Hand and Seal, reciting the ſaid 
laſt Indenture of Leaſe, and impowering and authorizing Jo- 
mas Barker, Gent. as his Attorney, ts take Livery an l ſeifin of 
the Premiſſes laſt above-mentioned, from the ſaid Sir Rober: 
Atkyns the Father; for HiusE Lr (the ſaid 7% Dacres) and 
ro R the ſaid Thomas and Robert Dacres and every of them, in 
THEIR Names and for their Uſe, according to the Purport and 
true Meaning of the ſaid recited Indentùre of Leaſe ; and to 
enter and take Poſſeſſion of the ſaid Manor and Premifſes in 
the ſaid Indenture contained, 10 the Uſe of THEM anD every 
'of them; He the ſaid Tobin Dacres allowing of all and every 
the Act and Acts ſo done by the ſaid Attorney, to be as ef- 
ſectual and ſufficient in Law, as if He had been perfonally 
preſent and had done the ſame, 


On 5th 35 1698, Sir Robert Athens the Father, being ſo 
ſeiſed as aforeſaid, and then in the actual Poſſeſſion of the faid 
Manor and Premiſſes, did, in his own Perſon, deliver Seifin 
and Poſſeſſion thereof unto the ſuid Thomas Barker, To TE 
Us» of the ſaid Thomas Royext AND Jon Dacres and of 
EVERY of them, and of the Survivor of them, according to 
the Purport and true Meaning of the faid Indenture ; He the 
ſaid Thomas Barker being authorized and appointed, by a Let- 
ter of Attorney under Hand and Seal of the ſaid John Da- 
cres, and by Him duly executed, for Him and to his Uſe 
and in his Name, ayp for the ſaid Thomas AND Ro- 
BERT Dacres and to THEIR Uſe and in EVERY OF THEIR 
Names, to take and receive the ſaid Livery and Poſſeſſion 
of the ſaid Capital Mefſuage Manor and Premiſſes, ac- 
« cordingly.” As by an Indorſement on the ſaid Letter of 
Attorney [which is ſet out in the Verdict] appears. 


- But the Jury found, that the ſaid Thomas Dacrres, R:bert 


Dacres and John Dacres, the Leſſees named in the laſt menti- 
-oned Indentare, or either of them, never were IN Pos- 


SESSION of the Premiſſes in 3 otherwiſe than by the 
ſaid Livery and Seiſin ſo given by the ſaid Sir Robert Arbyns 


the Father as aforeſaid ; And that they or either of them 4d 


NOT receive or pay any Rx x r for or in reſpect of the ſaid Pre- 
miſſes; and that the ſaid Indenture of Leaſe was noT FUND 
Id THE CusSToDY of Thomas Dacres the ſurviving Leſſee, at 
the Time of his Death. 


On 17th May 1708, Sir Robert 4tkyns the Father, being 
ſo ſeiſed of the ſaid Premiſſes and of the Remainder and Re- 
verſion thereof as aforeſaid, made his Will, dated the ſame 
27th Day of May 1708, atteſted by four Witneſſes ; And 

thereby 


3'% 


1 On 8th June 1698, To/n Dacres, one of the Leſſres in the t Page 68. 2 
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t thereby confirmed his Wife's Jointure ; and then recited 
that He was ſeiſed of the Remainder and Reverſion in Fee, 
* ofthe ſaid Manor and other the Premiſſes in queſtion ; and 
that ſuch Remainder or Reverſion, after the Death of 
* his Wife, was alſo further expectant upon an Eſtate in 
** ſpecial Tail, ſettled upon his Son Sir Robert upon his Mar- 
** riage, by the above-mentioned Deed of 12th Fune 1669; 
* And that he had a Leaſe to, the ſaid Thomas Robert and 
* John Dacres, for their Lives and the Life of the longer Liver 
of them, according to the Power He had reſerved: to him- 
** ſelf upon the ſaid Settlement ;” After which Recital, he 
diſpoſed of his ſaid Remainder or Reverſion in Fee, to the 
Leſſor of the Plaintiff, in Tail Mail. 0 
The Whole Deviſe was in the following Words—wiz. © I 
give and confirm unto my ſaid Wife Dame Ann Atkyns, 
Al thoſe Lands Tenements and Hereditaments in Lower 
Sewell aforeſaid, which were ſettled upon her for her Join- 
ture, before our Mariage: And: I hereby further give and 
e deviſe to Her, for Term of her Life, my Manor of Lower 
* $zeell, and all the reſt of my Lands Tenements and Here- 
ditaments whatſoever in Lower ' Swell aforeſaid, for Term 
of her Life, as an Addition. to her Jointure. And where- 
as Lam ſeiſed of the Remainder and Reverſion in Fee, of 
„the ſaid Manor of Lower Swell, and of the Reſt of the 
ſaid Lands 'Tenements and-Hereditaments in Lower Swell, 
ſo ſettled, and by this my Will given and confirmed to 
my ſaid Wife for her Life; which Remainder or Reverſi- 
on, after the Death of my Wiſe, is alſo further expectant 
upon an Eſtate in the ſaid Manor and Lands in Special Tail 


« 
6 
0 


0 


by Deed dated the 12th. of June 1669, and upon his Sons 


© 'by this now Wife and no other Wife; and whereas J have 


7 The Teſ-*© made a Leaſe, dated t the 8th Day of June. in the 


tator miſ- 
takes the 


"cc 


Year of our Lord 1698, executed by Livery and Seiſin, to 


Date of this Thomas Dacres, Eſq; and to Rybert and Jom Dacres, Gent- 


Leaſe : It 
was 3 iſt 
May. V. 
Ante, pa. 
66. 


tlemen, for the Lives of the ſaid Thomas' Robert and John 
Dacres and the Life of the younger Liver of them, accord- 
ing to a Power I reſerved to myſelf upon the ſaid Set- 
tlement made upon the Marriage of my ſaid Son Sir 
&« Robert Athyns ; Now I give and deviſe the ſaid Rxmarn- 
DERorREVERSION, and theBENErITOF THE I'RUSTS 
© of the ſaid Leaſe for Lives, to my Grandſon John Tracy, 

[the now younger and ſecond Son living of my Son-in- 
Law Fon Tracy of Stanway in the ſaid County of Glou- 
cefter, Eſq; by my Daughter Ann Tracy his Wife) and to 
„the Heirs Male of the Body of my ſaid Grandſon by him 
to be begotten. And if my ſaid Grandſon happen to 
die without Iſſue Mail, then I give and deviſe the 
ſaid Remainder or Reverſion, to the next younger Son 
of the ſaid John Tracy my Son-in-Law, called Ferdinando 


cc 


Tracy, and to the Heirs Male of the Body of the ſaid Fer- 


x) ainando, And for Default of ſuch Iſſue, then I give and de- 


« viſe 


ſettled upon my Son Sir Robert Athyns upon his Marriage, 


dition, c. 


* 
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„ger Son my ſaid Son-in-Law 7% Tracy may happen to 
% have by my ſaid Daughter, and to the Heirs Male 


of the Body of ſuch next younger Son ;” and ſo on, to 


other ſtill younger Sons, c. (Theſe Deviſes were All 
upon Condition that the ſaid Sons reſpectively ſo inheritin 

the ſaid Manor and Lands, ſhould conſtantly uſe to call 
and write themſelves by the Name of Atkyns only, for 
their Surname, and by no other Surname.) And then the 
Will proceeds thus—** I do further give and deviſe all my 
* Houſes and all Lands Tenements and Hereditaments ſi- 
„ tuate lying and being in or near Curſitor's Alley in 
« Holbourn within the City of London, or the Suburbs 
thereof, or within the County of Middleſex, or in ei- 
ther of them ;” in like Manner, and upon the like Con- 
And, reciting that the Reverſion or Re- 
mainder of his Manor and Lands in and of Sapperton 
aforeſaid, and of the Advowſon of the Church of Sapper- 
ton, and of and in his Manor of Pinbury and of the Lands 
thereto belonging, as aiſo of Pinbury-Park, was in Him 
and his Heirs; and alſo of the 7 Hundreds of Cirenceſter, 
and of the Hundred of Bi/ley, all in the ſaid County of 
Glouceſter ; He deviſed the ſame in like manner. The 
Words of his Will are theſe—“ I having alſo made a Leaſe 
for Lives, of the ſaid Manors of Sapperton and Pinbury, 
and of the ſaid Advowſon of Satperton, and of the ſaid 
* Pinbury-Park, and of all the ſaid ſeveral Hundreds, 


the better to preſerve and ſupport the ſaid Remainders 


« and Reverſions from being 


cut off or barred from any 


Recovery. And if my faid younger Grandſons happen 


* todie without Iſſue Male, then I give and deviſe the fame 
** Reverſions and Remainders to my Nephew Richard Athyns 
&* (Eldeſt Son of my late Brother, Sir Edward Atkyns de- 
« ceaſed) and to his Heirs.” 


On the gth February 1709, Sir Robert Atkyns, the Father, 
died, ſeiſed of the Premiſſes in Queſtion, 


Upon his Death, Dame Ann, his Widow and Relict, en- 
tered thereupon ; claiming the ſame for her Life, for her 
Jointure, under and by Virtue of the above mentioned In- 
denture of 26th April 168 1: And was in 7oſſeſſion thereof. 


The Jury then find, an Indenture Tripartite dated the 
18th of May 1710; made between Richard Atkyns, Eſq; 
Eldeſt Son and Executor of Sir Edward Athyns (the Sur- 
viving Truftee in whom the Terms for Years mentioned 
in the greater Deed were veſted,) on the 1ſt Part; 


Joſepl Walk-r, Gent. on the 2d Part; and the ſaid 


Sir Robert Athyns, (the Son,) on the zd Part: By 
which, after reciting the Indenture ef Releaſe of 12th 


June 1669, and that it was therein mentioned, thar 
Sir Clement Farnham and Edward Athins were ; py 
fo | | | eſſed 


[i 
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+ Page 71, F ſeſſed of ſeveral Terms for Years in the Premiſſes in queſ- 
| tion, and that they were to ſtand poſſeſſed thereof in Truſt 
for ſuch Perſon and Perſons to whoſe Uſe and Uſes the ſame 
were limited by the ſaid Indenture; and reciting that the 
faid Sir Robert Athyns (the Son) then claimed the aid Manor 
and Premiſſes BY AND UNDER e SAD Indenture; and that 
Sir Clement Farnham was dead, and the ſaid Edward Athyns 
{afterwards Sir Edward Athyns, Knt. Lord Ch. Baron cf the 
Exchequer) ſurvived Him, and was alſo then dead, having 
firſt made his Will and the ſaid Richard Atlzns Executor 
thereof, and that He had proved the ſame ; the ſaid Richard 
thyns, at the Inſtance and Requeſt of the {aid Sir Robert Al- 
4yns (the Son) teſtified by his executing the ſaid Indenture, 
end in Conſideration of 5s. paid to Him by the ſaid Jo/ep/ 
Walker, aſſigned over the ſaid Manor and Premiſſes in Queſ- 
tion, to the ſaid %% Walker, To hold to Him his Execu- 
tors Adminiſtrators and Aſſigns, ſor all the then Reſidue and 
Remainder of the ſaid Terms whereof the ſaid Sir Clement 
Farnham and Edward Ai, ns or either of them were poſ- 
fefſed ; In Truſt for the faid Sir Robert Athyns (the Son) 
and the Heirs Male of his Body by the betore-mentioned 
Dame Lowis his Wife; (the ſaid Premiſſes being ſo limited 
in and by the faid Indenture of Releaſe of 12th Fune 1669.) 
In which ſaid Indenture, there is a Covenant from Sir 
Robert (the Son) to indemnify the ſaid Richard Athyns his 
Heirs Executors and Adminiſtrators againſt any Damages 
he or they might ſuſtain by reaſon of his making the ſaid Aſ- 


ſignment to the ſaid Foſeph Walker as aforeſaid, 


The Jury further find, That Dame Ann Ath;ns being + 
in Poſſeſſion of the Premiſſes as aforeſaid; in Trinity Term 
1710, 9 Ann. an Ejectment was brought in the Court of 
Common Pleas, for the Recovery of the ſaid Premiſes, 
againft Her the ſaid Dame Anm and the Tenants in Poſ- 
ſeſſion of the ſame Premiſes, by Jo/n Philips, upon the. 
ſeveral Demiſes of the ſaid Sir Robert 4thyns the Son, and 
of the ſaid Joſeph Walker : In which Ejectment, the De- 
miſes were laid upon the 22d Day of May 9 Ann. To hold 
from the 2cth Day of the ſame May, for 7 Years. And 
the ſaid Ejedtment was tried at the Bar of the Court of 
Common Pleas, in Michae/mas Term following : And a 
general Verdict was found for the Plaintiff; and ſudgment 
was entered up thereupon, = Her and the reſt of the 
Defendants therein, for the ſaid Fo/n Philips; and he re- 
covered TERMIN UN. ſuum predictum, and had an Habere fa- 


cias Poſſeſſs nem. 


The Jury further find, That upon this 'Trial, the ſaid two 
Indentures, called greater and leſſer Deeds, of 12th June 
1669, were, BoTh of them, read and given in Evidence to 
the jury: But that the Deed of Afrpnment, of 18th May 


1710, was NOT produced, nor given in Evidence, to the Jury. 
: They 
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ment, and during the Life of Dame nn, Sir Robert Athyns 
(che Son) entered into and was in Poſſeſſion of the Premiſſes in 
Queſtion, and in the ſaid Declaration in Ejectment mentioned. 


They find, that on 1ſt January 1710, John Philips, the ſaid 
Plaintiff in Ejectment ſurrendered the two Terms mentioned in 
the ſaid Declaration in Ejectment to be demifed to him by the 
ſaid Sir Robert Atkyns (the Son) and Joſep Walker, to the ſaid 
R. A. (the Son) then in Poſſeffion of the Premiſſes. 


They further find, that on 17th January 1710, the ſaid 
Sir R. A. the Son, being / in Poſjeſſion as aforeſaid, and 
during the Life-time of the ſaid Dame Ann Atkyns, Widow, 
made a Feoffment to James Earle, of the Premifies in 
Queſtion, in Fee ; by Indenture Tripartite of that Date, 
made between Himſelf on the 1ſt Part; James Earle, Yeo- 
man, on the 24 Part; and Jon Holmden, Gent. on the 
zd Part: which Feoffment in Fee is therein declared to be 


fer the docking, barring and deſtroying aLL EsTaTes Tail, 


Uſe and Uſes, Rewerſions and Remainders, at any Time 
thentofore made created or limited of and in the Manor 
and Premiſſes in Queſtion ; and for the veſting and ſettling 
an Eſtate in Fee Simple therein, to and in the ſaid Sir Ro- 
bert the Son. Sir Robert (the Son) did therefore, in Con- 
ſideration of 5s. thereby grant bargain ſell enſeoff and con- 
firm unto the ſaid James Earle his Heirs and Aſſigns, the 
Premiſſes in Queſtion, 'To hold to, and to the Uſe of the 
ſaid James Earle his Heirs and Aſſigns for ever; To the 
Intent and Purpoſe that the ſaid jos Earle might become 
perfect Tenant of the Freehold of the ſaid Premiſſes, in order 
for the ſuffering a Common Recovery in Hilary Term then next ; 
wherein the ſaid 7% n Holmden was to be Demandant, the ſaid 


2 Earle Tenant, and Sir Robert Himſelf Vouchee. Which 


Recovery, it was thereby declared, was to be and enure to 
the Uſe and Behoof of the ſaid Six Ro ART Ar RYVS 
(the Son ) his Heirs and Aſſigns for ever ; and to or for no other 
Uſe Intent or Purpoſe whatſoever. And by this ſame Deed, 


Sir Robert Athyns (the Son) conſtituted Edward Carter and Jo 


Langford his Attornies and Attorney, either jointly or Jeve- 
rally to enter upon and take Seiſin and Poſſeſſion of the Pre- 
miſſes, and to give and deliver Seiſin and Poſſeſſion of the 
ſaid James Earle and his Heirs and Aſſigns for ever, accord- 
ing to the Purport and true Meaning and for the Purpoſes in 
the ſaid Deed mentioned, 


0 


And the jury find, that on 20th Faruary 1710, Ed- 
ward Carter, One of the ſaid Attornies, entered upon the 
Premiſſes, and gave Seiſin and Poſſeſſion thereof to the ſaid 
1 ae James 


+ They find, that ſoon after the ſaid Judgment in Eject- f Fe 7a. 


AJ 
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T Page 73. James Earle, by Virtue of the ſaid Warrant of Attorney con- 


rained in the ſaid Indenture : As ; appears by a Memorandum 
indorſed upon the ſaid Indenture, and ſound by the Verdict. 


They find that in Hlary Term the gth Ann, 17510, a Reco- 
very was ſuffered of the Premiſſes; wherein 7%n Holden 
WAS Demandant s James Earle, Tenant ; and be Ree At- 
ins, the Son, and Lovis his Wife, Vouchees ; and Seiſin 
executed thereon: Which Recovery they find to be proſecu- 
ted had and executed to the ſeveral Uſe: mentioned in the 
{aid Deed of Feoffment. And they find, that after this Re- 
covery, Sir Robert the Son continued in Beeten ö the Pre- 
miſſes till the gth of November 1911. eh | 


They find the Death of the ſaid Sir R. A. [the Son] on gth 
November 1711, without Iffue, Male by the ſaid Lewis his 


Wife, who ſurvived Him, . 


They alſo find, that an Ejectment was brought for the 


Premiſſes, againſt Robert Atky»s, Eſq; and his Tenants of 
the Premiſſes in Queſtion, in Hilary Term 1711, 10 Ann. 
by John Miles, as Plaintiff, on the ſeveral. Demiſes both 
laid to be made on 14th February 8 Ann. 1909, (which is 5 
Days after Sir R. A. the Elder's Death) of Dame Ann 
Atkyns the Jointreſs, and of Thomas Dacres, the ſurviving 
Leifee under the Indenture of Leaſe of 31 May 1698. 
And in Eafter Term 1912, 11 Ann. a general Verdict was 
ven for the Plaintiff, on both Demiſes, on a Trial at 
Bar in this Court: and Judgment was entered up accord- 
that the Plaintiff do recover his ſeveral Terms afore- 
* ſaid.” And the ſaid Dame Ann 4thyns entered upon the 


Premiſſes in Queſtion, immediately after this laſt Judg- 


ment; and continued in Poſſeſſion thereof till gth Odlober 
1712: When ſhe died. n e ee nt x | 


* 


Soon aſter the Death of Dame Ann, the (original) Deſen- 


dant Robert Atkyns, Eſq; Nephew and Heir Male to Sir R. A. 
the Son (and alſo Heir at Law to R. A. the Father) entered 
upon the Pren:1fTes, and continued in Poſſeſſion thereof till his 
Death ; which happened on 16th March 1753. [Robert's 


Death was juſt 3 Months after the now Leſſor of the 
Plaintiff's actual Entry: And it was after Iſſue joined in this 


preſent Ejectment.) 


Joſm Dacres, one of the Leſſees in the Indenture of Leaſe 
dated 31 May 1698, died in 1705, | | | 


Nobert Dacr2s, another of them, died in 1706. 


Thomas acres, the third of them, ſurvived the other Two ; 


They 


and died on 23d July 1752. 
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t They find that John Athyns, the Leſſor of 

NEVER was Ix Poss Ess ION of the Premiſſes in queſtion, 
or any Part thereof, nor in Receipt of the Rents and Profits 
thereof or of any Part thereof; nox ExnTERED thereupon, 
TILL the 15th of December 1752 ; When He made an ac- 
TUAL ENTRY into and upon the ſame; claiming the ſame 
as Deviſee thereof under and by Virtue of the Will of the 
ſaid Sir Robert Altyns the Father; and ejected, drove our, 
and removed the ſaid Robert Atkyns, Eſq; Charles Coxe, The- 
mas Horde, c. therefrom ; and was ſeized thereof, as the 
Law requires ; and being $0 ſeized thereof, made the Demiſe 
to the ſaid Cyprian Taylor the now Plaintiff, on the 16th of 
December 1752, to hold from thence for 15 Years, By Virtue 
whereof the ſaid Cyprian Taylor entered on the 18th, and was 
ejected by the Defendants on the 19th, 


And then they conclude generally, as uſual ; ſubmitting 
the Matters of Law to the Judgment of the Court, upon the 
above Facts, | 


This Caſe was argued four ſeveral Times; Firſt, on 
Tueſday zd June 1755, by Mr. Yorke, for the Plaintiff, 
and Mr, Knowler for the Defendants; Again, on Tue/duy 
11th November 1755, by Mr. Pratt for the Plaintiff, and 
Mr. Perrott for the Defendants ;, a 34 Time, on Tueſalay 
rith May 1756, by Mr. Caldecot for the Plaintiff, and Mr. 
Serjeant Prime for the Defendants; and a 4th Time, on 
Friday th November 1756, by Mr. Caldecot for the Plaintiff, 
and Mr. Knowler for the Defendants : But it is unneceſſary to 
repeat the three firſt Arguments particularly; Becauſe the 
laſt includes the general Subſtance of them, _ 


The Sum of what was urged on the Part of the Plaintiff 
was, 'That the Leafing and the Jointuring Powers exifted at 
the Time when they were executed by Sir Robert Athyns the Fa- 
ther; That thoſe Powers were well executed by Him; That 
the Leaſe and Jointure made by him, in Purſuance of thoſe 
Powers, were an Impedliment to his Son Sir Robert the younger's 


Suffering a Common Recovery: Thar even ſuppoſing that 


James Earle was a good Tenant to the Precipe, Yet the Entry 
of Dame Ann the Jointreſs, within the 5 Years, avided this 
Recovery; and conſequently, that the Remainder or Rever- 
ſion in Fee, deviſed to the Leſſor of the Plaintiff by Sir Ro- 
bert the Father, was Not barred by the Recovery thus ſuffered 
by Sir Robert the Son. 


Theſe Points were entered irto very largely, by Mr. Cal. 
decot and the Gentlemen who had ipoken before Him, on the 
ſame Side, 

They, firſt endeavoured to prove that the Powers re- 
ſerved ta Sir R. A. the Father by the T'wo Deeds of 1 2th 
| Fune 


of the Plaintiff, 1 Page 743 
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I Page 75. June 1669 were in t being and valid at the Time of the 
Execution of the Leaſe to the Dacres; and ſecondly, that 


they were well executed; and conſequently, that there were 
Eſtates of Freehold ſubſiſting at the Time when Sir R. A. 
the Son made the Feoffment to Earle; wiz. Dame Anr's 
Jointure, and the Leaſe to the Dacres And therefore, 
thirdly, They infiſted that theſe Life -Eſtates were Impedi- 
ments to Sir R. A. the Son's Suffering the Common Reco- 
very. They denied that Sir Robert Athyns the Son was 
Tenant in Tail in Poſſeffron, at the Time that he made the 
Feoffment to James Earle: So that Earle could not be a 
good Tenant to the Precipe, And they urged that even 
admitting that Sir R. A. the Son was Tenant in Tail in 
Poſſeſſion, Yet He could not upon this naked Poſſeſſion, 
without the Freehold, make a good Tenant in the Precipe 
without the Fointre/ſs and the Leſſee for Life's joining: And 
that the Court cannot, (under 14 C. 2. c. 20. J. 1.) RER· 
SUME à previous Surrender or Conveyance of the Eſtates for 
Life, in order to make the Recovery good. 


further, ſourthly, inſiſted, that ſuppoſing Sir Ro- 
bert Atkyns, the Son, was Tenant in Tail in Poſſeſſion, and 
alſo that there was a good Tenant to the Precipe ; (ſo that 
the Recovery was good, as a Common Conveyance ;) Vet 
the Re-Entry of Dame Ann Athyns, the Jointreſs, within the 
5 Years (in 1712) actually avoided this Recovery; which, if 
not void, was at leaſt vaidable by the Tenant for Life : And 
this Re-Entry of the Tenant for Life re-ve/ted all the ſubſe- 
quent Eſtates. N | 


The great Streſs of the Queſtion lies (as they ſaid) upon the 
Tenant to the Pracipe, 


The iſt Point, in Order of Time, is the Validity of the two 
Powers created by the greater Deed of 1669. 


But there is no Ground, either for rhe Suppoſition of a 
Fact, That the leſſer Deed muſt have been executed /aft ;” 
or for any Inference in Point of Law, That it operates to 
the Extinction of theſe Powers.” 


The Fact concerning the Priority of Execution of the two 
Deeds cannot, nw, be determined by any Evidence: There- 
fore Preſumpticn muſt determine it. 


Now one of theſe Deeds is an Agreement to execute the 
other: Conſequently, muſt have been prior to it. The 
lefſer Deed covenants; The greater performs that Cove- 
nant: Therefore the leſſer was prior. If it had been 
executed /aff; that would have deſtroyed the FT 
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Effect of it and the Powers raiſed by it. Dame Mary was 1 Page 76. 


giving up and exchanging her former Jointure: And there- 
tore e might deſire a ſingle diſtin&t Deed, to ſecure her own 
Intereſt, For which Purpoſe, a Deed of Covenant was the 
moſt proper : Aud there was no Need to incumber this Leffer 
Deed, with the Powers inſerted in the Greater Deed ; which 
Powers did not concern Her, Whereas, in order, to ſupport 
a cont ary Argument, it is neceſſary to ſuppoſe a new Agree- 
ment (without, and even againſt, any Reaſon for it,) to alter 
and deſtroy the former Agreement. But if the Parties had 
meant ſo, they would have ſo expreſſed it. 


However, ſuppoſing the lefſer Deed to have been actually 
executed /aft; Yet being all Uno Flatu, the Law will order 
the Time, ſo that the proper Deed ſhall be talen to be ante- 
rior, and the other ſubſequent, according to the Reaſon of the 
Thing and the Intent of the Parties, Digges's Caſe, 1 Co. Rep. 
173. Albany's Caſe, 1 Co. Rep. 107. and 2 Rep. 75. the Lord 
CromevelPs Caſe. 


And the operation of the Fine will follow the Conftrufion of 
the Deed, 


Counteſs of Rutland's Caſe, 5 Co. 26. a. 


Therefore, the Exiſtence of the Powers being eftabliſhed, Second 
The next Queſtion is, Whether they have been we L. I. Point. 


executed. Dame Mary's Jointure has not been objected 
to: But the Leaſe made to the Dacres has; (iſt) As be- 
ing without A ſubſiſting Power in Sir R. A. the Elder, the 
Leſſor, to make it; (2dly) As being FRAUDULENT, even 
ſuppoſing Him to have had Power to make it ; (3dly) As 
the Livery and Seiſin was made to the Attorney of One on/y 
of the three Leſſees, and not to All 3, or their Joint-At- 
tornev, 


Now it is true, that a Tenant in Tail in P:ſſeffi9 may ſuf- 
fer a Recovery: So alſo may a Tenant in Tail in Remainder, if 
he can get in the Tenant for Life, 


But the Original Donor may interpoſe as many Eſtates 
for Life, as, he pleaſes, before and prior to. the Tenancy 
in Tail. And this Leaſe to the Dacres, under the Power, 
is juſt e ſame as if it had been 0K1IGINALLY interpoſed. 


And the Declaration of the Intention will Nor witiate the 


Eſtate limited to theſe Dacres If it had been even a Con- 
dition annexed, in Reſtraint of Alienation, ſuch a Condition 
would have only been void; and the Eftate, good. Co. 
Litt. 24. a. Corbet's Caſe, 1 Co. 84. Mary Portington's Caſe, 
10 Co. 35. 6. | 
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And both the Terms have been actually recovered at Law. 


If Sir R. A. the Father's ſuperfluous Declaration has any 
Effect, it makes the Leaſe Good: And it would have been 
adjudged good, if it had been called in queſtion whilſt it ſub- 
fiſted, 2 Leon. 132. Moore and SavilPs Caſe, 


And No One is hurt or defrauded by this Leaſe. Not the 
Fointreſs : For, the full and beſt Rent is reſerved. There- 
fore Cro. Elia. 5. The Counteſs of Suſſex's Caſe does not af- 
fect this Caſe : For there, the geen ſuffered. Nor 1s the 
Tenant in Tail hurt; for the ſame Reaſon, as to his Rent 
And as to the foſiponing his Power to ſuffer a Recovery, it 
was legal, and might have been done by a real actual Demiſe 
for Life or Lives. And the Eyes of this Court do not 
pierce further than the Sell of the Conveyance ; Not to the 
Deſign of it. As in Caſes of Terms to preſerve contingent 
Remainders, This Court cannot hinder the Truſtee from de- 
ſtroying them: So, of Terms to attend inheritances; Which 
this Court cannot hinder the Mortgagee from getting in. Cro. 
Car. 190. The Caſe of Na/h v. Fel, is a ſtrong Caſe to 
ſhew that the Court of Law will not meddle with the Equity 


ol the Caſe. 
Now this Leaſe has purſued the P.aver : And this Court 


will not meddle with the Intent. 


Leaſes made by Churchmen, for the Benefit of their Fa- 
milies, are generally as fictitious as this: And yet they are 
always allowed to be good. 


As to the Livery and Seifin—This Livery to Thomas Barker 
enured to the Uſe of all the tree Dacres, according to the 


. and true Meaning of the Letter of Attornev, moſt 


explicitly therein expreſſed, and fo declared at the Time of 
the Livery, by Sir R. A. the Elder who gave it. 


This ſufficiently appears (as the preſent Infeoffment was by 
Deo, ) from Bro. Abr. Title Feffements de terres, pl. 16. 67, 
72. and Co. Litt. 48. b. 49. a. But 2 Ander/. 196. pl. 14. The 
Caſe of Davy v. Abbot, is in Point: Tis moſt exactly the ſame 
Caſe as this. 


So that the Life Eſtates of Dame Ann and of the 3 Dacres 


appear to have been wel! created. 
Conſequently therefore, = double Freehold is ſufficiently 


eſtabliſhed ; wis. One, in Dame Ann; the Other, in the 


Dacres. 


From 


» ESR mn 


es 
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+ From hence it follows, Thirdly, That Sir Robert Aihyns f P. 78. 


the Son, was by them precluded from ſuffering this Recovery: 


As he as not Tenant in Tail in Po/effon, at the Time of his 3d Point. 


making the Feoffment to Fames Earle, Therefore He was to 
gain a Freehold as he could; by Right or Wrong: And it 
may be ſaid, that Either of them will do. | 


But even ſuppoſing Him to have been Tenant in Tail in 
Poſſeſſion, Vet Fames Earle was no good Tenant to the Præcipe. 


When he recovered againſt Dame Ann, He was not Tenant 


in Tail in Poſſeſſion : But he recovered againſt Her, upon a 


Suppoſition “ that he was.” Which Suppoſition was ground- 


ed therefore upon a Miſtake. And the Terms which Philips 


recovered as his Leſſee, and ſurrendered to Him, were Both 
of them fifitious, So that the Feoffinent to Earle muſt fall 
to the Ground, having no Foundation to ſupport it. And 
though Livery was given to Him by Sir Robert, yet Sir Robert 
Himfelf CONTINUED in Poſſeſſion till his Death. 


Which Obſervations being premiſed, this Part of the 
Caſe may be conſidered, iſt on Sir Robert's Verdict and 
Judgment againſt Dame Ann; and adly on his ſubſequent 
Feoffment to Earle. | 


Firſt—His Entry under the Judgment cannot amount to a 
Diſſeiſin; Nor had He thereby, an Eſtate, purſuant to his 
Title, as there claimed by Him; It could not be more than an 
Eftate in Tail, EXECTANT upon two Freeholds, It could 
not be a Diſſeiſin: Becauſe it was an Entry UD r a Ver- 
dict. In Truth, He gained only a bare nak-d Poſſeſſion, with- 
eut the Freehold. And ſo is the Writ of Habere facias Pri 
ſeſffionem : And the Judgment is“ to recover the Term“ only. 
And Cro, Elis. 438. the Caſe of Bateman v. Allen, (upon a 
Deviſe the ſame with that in the Caſe of Nezwys and Scholaſiica 
his Wife, v. Larke, in Plowd. 403.) alſo proves this. 


Therefore the Entry under the Judgment in Ejefment could 


give no Title to Sir R. A. the Son, to ſuffer a Recovery: It 


was a LAWFUL ENTRY ; but an UNLAWPUL HoL DING. 
Co, Lit. 57.6. A wrongful Withholding is not a Diffeifin ; 
but a Deforcement. Co. Litt. 277. b. 331. b. 354. 6. 355, 
356. And this is without the Freehold. 


*Tis like the Caſes of Tenant at Sufferance : 12 Afi/e 
22. Co. Lit. 57. 5. 1 Ro. Abr. 659. Title Diſſeiſin, Let- 


ter C pl. 10, 11. Cro, Fac. 169. The Caſe of Butler v. 


Duckmanton, Co. Lit. 270, 271. Cro. Elis. 238. The Caſe 
F Allen v. Hill. All which Caſes concur to prove That 
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« 4 Norking ſhall operate by way of Diſſeiſin, but a Tox- 


« rx00s ENTRY,” 


And there is M o 1 1p find of Hlting, between a mitted 
Hiſfeſſon, that diſturbs nothing; and a Fer, which diſtur be 
every Thing. | 


Then, ſecondly, as to the Feoffment to James Bark. It 
gained no Eſtate to Carle. This is a very great Point to Fa- 
milies, for the Preſervation of Intaik. | 


If the contrary Conſtruction ſhould prevail, even Tenans 
nt Witt might do the ſame thing. 


But the Line is drawn thus, viz. © That a Tenant in Tail, 
„ wrru #e Freehold, may bar: But without it, He can 
> hot,” - | 

A Real Feoffment indeed may do it : But a fratitions One can 
not ; but ſhall be confidered as fraudulent and void, like that 
in Saville 126. Leon. White v. William Bacon. It is not a 
Diſcentinuance: Swift v. Heath, Carthew 109, 1 10. 

Sir R. A. the Son, gained no F ee by it, to himſelf; nor 
any to Earle: And the Court will conſider it as merely col- 


laid. 
That He gained None, 1 himſelf, appears from x Brown 


hav 230. Dame Pett's Cafe. 2 Inf. 412, 4x3. Cro. Car. 302 


Blunden v. Baugh. Bracton Lib. 4. pa. 161, 162. C. Lit. 
153. Dy. 62. 11 Are 6, Powſley v. Blackman, Cro, Fac. 
659. Bull v. Wyat, Cro. Car. 388. 

That He gained None t Earle, is equally true. Earle 
gained no Eftate of Freehold, by this Feoffment ; either as a 
Wrong-Doer, or as a Diſſeiſor. 1 Ventr. 360. Serjeant 


Maynard's Argument in Moore v. Pitt, 


He might indeed be taken as 4 Diſſeiſor, at the Election 
of the right Owner; but not againſt it. And here was fo 
Intention of a Diſſeiſin. Cro. Fac, 64 3. Ferrers v. Farmer. 
1 Mod. 107. Fountain v. Cote. In Fact, here was no A- 
tual Diſſeiſin: For Sir R. A. the Son continued in Poſſeſ- 
ſion. Neither was here any Porce or Expulſion. And it is 
not every Entry, that is a Diſſeiſin: Tis no Diſſeiſin, unleſs 


there be an Expulſion. Co. Lit. 181. 1 Sath, 246. pl. 2. 


moſt expreſsly. 


Cotiſidering this Feoffinent As gart of the Conve vane 
7 a Qmmon Recovery, as a Common Aſſurance, Sir Robert the 
Founger had no Power to make a Feoffment. 


1 


I 
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- . It is not hereby meant that he could not in Tad make a+ Page 80. 


Feoffment: Every Man in Poſeffion may do it. But this Sir 


R. A. the Son, could not convey an Eſtate of Freehold, by 


any rightful Conveyance, as Fine, Releaſe, or Bargain and 
Sale. And if He cannot do it by a rig/tfu! Method, will the 
Law permit him to do it by a wrongful One? Surely not. 


The Poſſeſſion of a Tenant at Sufferance is not ſufficient to 


build a Title upon, Co. Litt. 278. Cre, Fac. 169. Cr. 
Eliz. 238. 


Common Recoveries are now conſidered as a mere Conwey- 

ance : And the Recoveror, is a mere Inſtrument and Creature of 
the Tenant in Tail. 2 Rep. 77. CromwvelPs yy Poph. 23. 
The Caſe of Crocker and York v. Dormmer. Cro. Fac. 643. ON 
Fohn Ferrers. and Sir Jahn Curſon v. Sir Richard Fermor and 
others, 2. Rv. Rep. 247. 8. C. (at the End of it.) 1 Ad. 
107. Fountain v. Cote. So, the known Caſe of Copyholds, 4 
Co. 28. 4. Coke's Contblent Copyhalder ; And the Caſe in Ro. 
Rep. 223. Herbert v. Binion. 


From all which Cafes ĩt is clearly to be inferred, That the 


whole Tranſaction is One Common ¶ J urance; that the Reco- 
veror Is a Creature and Infirument of the Tenant in Tail; and 


that it ſhall not be conſidered as a tortious Entry and a Diſ- 


ſeiſin, in a Common Aſlurance, 


Such a Feoffnient as this may be made by any Perſon in 
Poſſeſſion : And, if this ſhould be eſtabliſhed, it may be of 
very miſchievous Conſequence; and will introduce a new Law, 
contrary to all former Rules and Doctrines. 


The Stat. 14 G. 2. c. 20. conſiders a Common Recovery 
2s a Common Aſſurance ; and has aProviſo, © That the Perſon 
* had a Title to make a Tenant to the Præcipe. And here is 
not the leaſt Ground to preſume that the Tenants for Life 
either joined or ſurrendered their Eſtates. 


Now if the Law conſiders that ſome Perſons Ave this 
Power, and others have not; the Law will never Tuffer that 
to be done by Fraud, which can not be done fairly and regu- 
Yorly, And this Whole Tranſaction ts 2 lent and collu- 
Ne, and done # #riimo to bar the ſubfequent Eſtates; and 
is therefore v01D, #s & FRAU, within the Rule and Reaſon 
of Fermor's Caſe. 3 Co. 77. b. which confiders an Eſtate made 
by Colluſion and Fraud, as no Eſtate. 


Laſtly.—Admitting the Facts of Sir R. A. the Son's be-4th Point, 


ing Tenant in Tail in Poſſeſſion ; and alſo, that there was 
a good Tenant to the Precipe ; Yet THe RRE-Ex TRX te 

Sins actually avzidedir, and revePed all the ſubſequent 
&Nates, | | 
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and in what manner they influence each other, And from 


12 the Recovery was not abſolutely void, but good as 4 
Common Conveyance, yet it was VOIDABLE : And if it was 
voidable, then it was actually avoripep by the Entry of 
Dame Am, upon Demiſes laid as far back as the 14th of Feb- 


ruary 1709. 
To prove this, they applied the Caſes in 11 Co, 51, 6. 


| Lifford's Caſe; Cre. Elie. 540. Holcomb v. Rawlyns; 1 Ander- 


ſen 352. Batler v. Baker ; Fitz-Gibbon 225. Bunker v. Coole; 
Holt's Caſes 748; 1 C. 14. C. Sir William Pelham's Caſe ; and 
a Caſe in C. B. in H. 12 Ann, Goodtitle v. Riſden. 


It is like the Regreſs of a Diſſeiſee ; Which avoids all in- 
termediate Acts, by Relation. 


Mr. Knowler, who twice argued this Caſe for the Defen- 
dants, included in his laſt Argument all that had been or 
could be urged on that Side of the ae: And it was te 
the following Effect. | 


The main Qus ſtion upon this Caſe is, Whether the Re- 
6s covery ſuffered by Sir R. A. the Son, be a 600D Reco- 


a wary.” | 


for tis inſiſted by che Leſſor of the Plaintiff,” © That the 
Recovery is void, as being ſuffered by a Perſon who had 
only a BARE Poſſeſſion, and had no Power to make a Tenant 
to the Præcipe. 


But / the Recovery is good, the Leſſor of the Plaintiff can 
have no Title: Becauſe go claims under a Limitation in Fee, 
expectant on the Determination of an Eſtate Tail, which is 
barred by the Recovery. 


The Limitations, under which A the Parties derive their 
Title, are contained in two Deeds, dated 12th June 1669 : 


Which, from their Bulk, and for Diſtinction- s Sake, have been 
called the great Deed and the /itele Deed. 


The great Deed is a Releaſe, grounded on a Bargain and 
Sale for a Year : The little Deed is a Covenant to levy aFine, 
and a Declaration of the Uſes of the Fine. 


In e to the Queſtion, 

Four Matters muſt be taken into Conſideration, vis, 8 

Firk, The Order in which the two Deeds .. 
this 


* * 


cu 
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1 this Conſideration it will appear, Whether the Leaſing and + P. 82, 


Jointuring Powers did ExX1ST at the Time when they were 
exerciſed by Sir Robert Atkyns the Father. 


Secondly, Suppoſing the Leaſing and Jointuring Powers did 
then exiſt, Then whether thoſe Powers were WELL EXE 


cuTED by the faid Sir Robert the Father. 
Thirdly, Suppoſing they were well executed, Then Whe⸗ 


ther the Leaſe or the Jointure, made purſuant to theſe Powers, 
were AN IMPEDIMENT to Sir Robert Athyns the So x's ſuf- 


* 


fering the RECOVERY, 


Fourthly, If the Recovery was good, 'Then Whether the 
RE-ENTRY of Dame Ann, under the ſecond Ejectment, did 
AVOID it. ; 


Firſt, As to the Order in which the two Deeds were exe- 1ſt. Point. 


cuted ; and in what Manner they influence each other, 


It is found by the Verdict, That Sir R. A. the Father, 


being ſeiſed of the Eſtate in queſtion and of ſeveral other 


Eſtates, on 12 June 1669, made and executed 3 Inden- 
tures. By the firſt, He, in Conſideration of a Marriage 
before that time ad with Dame Mary his then Wife, and of 
her releaſing a former Jointure made to her before their 
Marriage, covenanted that He and the ſaid Dame Mary his 
Wife and Sir Edward Atkyns (his Father) would levy a Fine 
to Edward Carteret and Fohn Lowe, of the Eſtate in queſtion 
only; to the Uſe of Sir R. A. the Father for Life, ſans Waſte; 
Remainder to the ſaid Dame Mary, for Life, for her ]ointure ; 
Remainder to Sir R. A. the Son and the Heirs Male of his 
Body by Lovis Carteret his intended Wife ; Remainder to the 
Right Heirs of Sir Robert the Father. 


By the 2d Indenture (taken in the Order as they ſtand in 
the Verdict) The Eſtate in queſtion is bargained and ſold by 
Sir Edward A. and Sir R. A. the Father, to Sir Edward Car- 
teret and Fohn Lowe, for a Year. 


By the 3d Indenture Sir Edzward A. and Sir Robert A. 
the Father, in Conſideration of a Marriage before that 
Time had between Sir R. A. the Father and Dame Mary 
his then Wiſe, and of a Marriage to be had between Sir 
R. A. the Son and Lovis Carteret, and of her Marriage 
Portion, and for a Proviſion to be made for Dame Mary, 
of a Jointure, releaſe the Eſtate in queſtion (inter alia) to 
Carteret and Lowe and their Heirs, To the Uſe of Sir 
R. A. the Father for Life, fans Waſte ; Remainder (except 
Timber) to Dame Mary for Life, for her Jointure ; Re- 
mainder to Sir R. A. the Son and the Heirs Male of his 

| | | Body 
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+ Body on the Body of Lovis Carteret; Remainder to the 
right Heirs of Sir R. A. the Father. (Theſe are all the Li- 
mitations in this Indenture, concerning the Eſtate in queſtion.) 
Sir R. A. the Father covenanted with Sir George Carteret 


(ehe Father of Lovis C.) That for the better ſecuring the 


2d Point, 


+ See the 


Note at the to the offer, (the + Leaſing Power.) 


End of the 
Reply? pa. 


Eſtate in queſtion to Sir Edward C. and Fohn Lowe and their 
Heirs, He and Dame Mary his Wife and Sir Edward Atiyns 
would levy a Fine to Carteret and Laue and their Heirs, to 


the Uſes before declared, 


In Trinity Term 1669, a Fine with Proclamations was 
levied, of the Eſtate in queſtion (together with other Eſ- 
tates) by Sir Edward A. Sir R. A. the Father, and Dame 
Mary his then Wife, to Sir Edzward Carteret and Jon Linve. 


It is noT ſound, /4c/ of the two Deeds was executed 
ff ; (though it was a Matter of Fa :) So that the Priority 
of Execution muſt be determined by the Court, from Cir- 
cumſtances and Preſumptions. | . | 


The Order in which the Two Deeds ſtand in the Ferdi, 
copcludes Nothing, One way or the other: Since they are 
placed there, as they were given in Evidence. | | 


Then He proceeded to compare the two Deeds, and to 
reaſon upon them ; and argued very elaborately, That either 
the little Deed was executed arTeR the great Deed; Or 
that the little Deed was made with a View 79 control or cor- 
rect the great Deed ; Or that the great Deed, and the /rtle 
Deed, and the Fire muſt be conſidered as One ASSURANCE, 
(though not as incorporated, and as one ſingle A:) And 
in either Caſe, there is an End of the Leaſing Ne and alſo 
of the Juinturing Power. | N | ' 


And He argued very ſtrenuouſiy, That the Tine would 
ertinguiſ both thoſe Powers ; | becauſe they were Powers ap- 
pendant and annexed to Sir R. A. the Father's Eſtate for Lite, 


and wor collateral to his ERate. *- | 

Second Point or Head—Suppoſing the great Deed was 
laſt executed, Or that it controls or corrects the little Deed, 
Then . 1 r , 5 5 ö | . 
Whether the Leaſing and Jointuring Powers were well Ex- 
ECUTED by Sir K. A. the Father. Ws | 

He choſe to ſay nothing as to the Execution of the Foin- 
turing Power; no Circumitarices attending the Execution of 


it, having been laid before the Jury: But confined Himſelf 


- 


T04, 105, accounting for curtailing this Part of the Argument. 
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* Now this Leaſe is void, as againſt Law; being made“ Page a. i 


Li- for-no other purpoſe than to reſtrain Sir R. A. the Son from | 
n.) ſuffering a Recovery. For that Reftraint is againfl Law. ll 
eret . FR x 
he The Power to ſuffer a Common Recovery, is a Privilege iaſe- # 
— tarably incident to an Eſtate Tail: It is a Pateſtas. alienandi, by 
ns which is not reſtrained by the Statute de Danis; and has been 4 
to ſo conſidered ever ſince Taitaram's Caſe. [12 E. 4. 14. 6. 1 
7 #1. 16.] And this Power © to Tuffer a Common Recovery,” ti 
cannot be reftrained by Condition, Limitation, Cuflom, Recogni- l 
vas 2zance, Statute, or Covenant. 1 
2 That it cannot be reſtrained by Condition, appears by Co. 4 | 
* Litt. 223. B. 224. a. and Sonday's Caſe, 9 Rep. 128. 1 
That it cannot be reſtrained by Limitation, appear by Cro. q 
ted Fac. 696. Foy v. Hinde; and by Senday's Cafe, and other | 
ny Books. 
ir- L 21 
| That it eannot be reſtrained by Com, appears by the Caſe 
of Taylor and Shaw, in Carter 6 & 22, 
2, | . 
re That it cannot be reſtrained by Recegnizance, or by Statute, 
| appears by Pools Caſe cited in Moore $10. 
to That it cannot be refrained by Covznant, appears by the 
ber Caſe of Callins v. Plummer, 1 Peere Wms. 104. 
Or 
7 That an ATTEMPT 1 ſuffer @ Common Recovery cannot be 
tle reſtrained, appears hy Corber's Caſe, in the 1 Rep. 83. Mild- 
E, mays Caſe, in the 6 Rep. 40. and the Caſe of Fierce v. Vin, 
ad in 1 VLentr. 321. | 
fo | 
if Ard. that a Coxcrus rox to ſuffer a Recovery cannot be 
reſtrained, appears by Mary Partington's Cafe, in the 10 Rep, " 
I So that the Queſtion is reduced to this, Whether that 1 
N can be effected by a Le ASE nde purſuant to 4 Forer, which "Fl 
5 can nat be attained by a Condition, Limitation, Cuſtom, be 
* * Statute, Recognizance, or Covenant.“ | i 
| | * 
„ Since the Law has been thus careſul to preſerve this inci- 1 
dental Privilege of ſuffering a Common Recovery, to a i 
N. Tenant in Tail, Surely it will not permit this nee Experi- "on 
ment, egually defirufive to that Privilege to take Place, FR 
This is the 5% Attempt of the Kind: And it is a ſound Rule 4 
ow 40 | 1 
1 of Law, hat what newer has been, ought not to be per- 1 
If mitted,” 1 N 
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t Pige 85. ft The Lx Ask is alſo old, as being fraudulent : For it was 
made, to deprive Sir R. A. the Son, of the Profits of the Eſtate, 


and of an incidental Power over it. And the Fraud which 
made it void, was apparent, And as the Eſtates affected b 
the Lecſe, ſubſiſted before the Leaſe was made, the Leaſe 

was fraudulent at Common Laov. N 


To prove the Leaſe to be fraudulent, He relied on Savile 
126. The Caſe of White v. Bacon, H 32 Eliz, In a Formedon, 
the Tenant pleaded Non-tenure : On which, the Parties were 
at Iſſue. The Jury found © That the Tenant made a Feoff- 
ment to ſeveral Perſons, to their own proper Uſe, before 
*© the Writ purchaſed ; and that the Feoffees never tool the 
« Profits of the Land; but that the Feoffor took them, until the 
„Day of purchaſing the Writ.” And the Doubt was, Whe- 
ther the Feoffment was fraudulent as againſt the Demandant. 
And the Judgment of the Court was: That it was fraudu- 
< lent and void,” Now if the Feoffee's not taking the Profits, 
but the FE ore 0R's:taking them was a Reaſon for adjudging 
the Feoffment to be fraudulent againſt the Demandant in 
that Caſe ; The Leſſee's not taking the Profits, not paying the 
reſerved Rent, nor having the "Leaſe in his Cuftody ; but the 


Les80R's CONTINUING in Poſſeſſion and taking the Profits. 


to the Day of his Death, ſeem in the 9 eſent Caſe, to be full as 
cogent Reaſons for determining this Leaſe” to the Dacres to be 
fraudulent, againſt Dame Ann and Sir R, 4, the Son. | 2 


If this Caſe ſhould be anſwered by ſaying © The Feoffment 
therein mentioned was made void by 1 j Elis. c. 5. made 
againſt fraudulent Grants ;” The Reply would be That 
that Statute was made in Affirmance of the Common Law; 
as appears by Twine's Caſe in the 3 Rep. 82. 6. But He ar- 

ued that the Leaſe was fraudulent not only at Common Law, 
2 likewiſe by the Statute. For the Marriage of Dame Mary 
with Sir R. A. the Father, and Dame Mary's Releafing her 
former Jointure, were a valuable Confideration for the Eſtate 
limited to Dame Mary for Life: And the Marriage-Portion 
of Lovis Carteret was a valuable Confideration, which extended 
to the Linatation to Sir R. A. the Son and the Heirs Male of 
his Body by Lovis Cartere. S eee e 


Here it hath been obſerved, © That if the Leaſe had been 
called in queſtion 2&/ilft it ſubſiſted, it could not have been 
avoided: but would hauwe been adjudged abſolute, for the Bene- 
fit of the Leſſees: And 2 Leon. 132. Moore and Sawill, and 
other Books, were cited as Authorities to ſupport the Ob- 
ſervation, 12 3 . on 1 W f ; 
0 0 

Anſwer—— The Objection to the Leaſe is, That it 
* FEVER DID /ub/i?,” for the Reaſons which have been 
3 Fs . "We mentioned: 


nr. SS SS. 
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tis a Contradliction to ſay it ſhall be adjudged ab olute.“ 
And the Authorities cited are, All of Conditions ſubſequent 
to the Eſtate created at the ſame Time with the Condition, 
In which Caſes, there was no Objection to the Eſtate; (for 
the Eſtate was allowed to be well created:) Bur the Objections 
were to the Conditions, which were /ub/equent to the Eſtate. 


It has been obſerved further, © That the Eyes of the Court 
do not pierce further than the Shell of a Conveyance ; not 
« to the Deſign of the Maker of it,” Here indeed one muſt 
be at a Loſs for an Anſwer ; for want of knowing what the 
Shell of a Conveyance is. But there is one Thing that ap- 
pears upon this 19 ecial Verdict, which very much tavours, if, 
it does not directly eftabliſh what We have been contending 
for: And that is the Verdi& which is found to have been ob- 
tained By. Sir R. A. the Son, againſt Dame Ann the Second 
Wife of Sir R. A. the Father; which Verdict is a Diſaffir- 
mance of the Leaſns and Fointuring Powers; and could not 


have been obtained, if thoſe Powers had ſub/i/fed.- *Tis true, 


there is a Deed found alſo in the ſpecial Verdict, which was 


made between the Death of Sir K. A. the Father, and the 
bringing the Ejectment, and to which Sir R. A. the Son is a 


U mentioned : And if the Leaſe was woid from the Beginning, || Page 86. 


Party; In 4 which Deed there is a Recital That Sir R. A. T The In- 
the Son then claimed the Eftate in queſtion, BY and UNDER denture 


«© the GREAT Derd:” Which Deed was not given in 
dence on the Trial of the Ejectment. But this finding is a 


Matter of no Moment: For the little Deed was executed ei- 


ther before or at the Time, or elſe ſubſequent to the Time of 
executing the great Deed. If it was executed ſubſequent to the 
Execution of the great Deed, then the little Deed ard Fine 
control the great Deed, by extingui/hing the Powers. If 
it was executed before, or at the Time of executing the great 
Deed, then the two Deeds and the Fine may be taken as 
One Aſſurance : (V. Ante 83.) And in that Caſe the little 
Deed correds the great One, by limiting the Eftate in queſ- 


. Tripartite 
Evi dated 18th 


May 1710. 
V. pa. 70. 


tion, to Sir R. A. the Father, diſcharged of the Powers. And 


in either Caſe it may be ſaid, with great Truth, That Sir 
K. A. the Son claimed under the GREAT Deed.” However, 
ſuppoſing the Perſon who drew the Deed, had miſtaken the 
Law, and made a falſe Recital, ſurelv a Mi/- Recital of Mat- 
ter of Law will not conclude a Court of Juſtice. And what Sir 
R. A. the Son's own Opinion upon the Matter was, will ap- 
pear by the recent Purſuit of his Title againſt Dame Arn; for 
Sir R. A. the Father died in February 1709: And in Trinity 
Term following Sir R. A. the Son, brought his Ejectment a- 
gainſt Dame un, who was then in Poſſeſſion of the Eſtate un- 
ger the Jointuring Power. 


But 
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But it having been found, That aſterwards Dame Ame. 


2 Page 87. © brought an Ejqectment and recovered the Eſtate, t upon two 


534 Point, | : | 
| the Jointuring Powers did exiſt, and were well executed by Sir 


* Denuſes, one made by Herſelf and the other by the ſur- 
* viving Leſſee for Life; It hath been inſiſted that Dame 
Ann cobro nor have obtained that Verdi, vxLess the 
Tawa Powers, or One of them at leaſt, had then exiſted. 


To which it may be anſwered, That it does not appear that 
the little Deed was yr 0DyceD in Evidence, upon the Trial 


of that Ejectment. Or perhaps the Tojnturing Power only. 


might then be in Queſtion: Or there nught have been other 
Reaſons for the Difference in Opinion. Bur however it might 
happen, full that Verdict is not concluſſ ue. | 


Here, Mr. Knowler argued that the Leaſe to the Dacrey 


muſt have determined in 1711, upon the Death of Sir R. A. 
the Son, without Iſſue Male: And that the Leſſor of the 
Plaintiff was barred of his Remedy by this Action of Ejectment, 
(being an Action grounded on an Entry ;) becauſe it was not 
brought within 20 Years after his Title accrued ; and conſe- 
quently, his Fairy was nat lawful, by 21 Fug. I. c. 16. 


But theſe. Parts of his Argument are omitted, for the Rea: 
fon given in the Note, pa. 104, 195. | 


Third Point or Head But ſuppoſing the Leaſing and 
R. A. the Father; The Matter which falls next under Conſi- 
deration is, Whether the Leaſe or Jointure made in Exe- 


* cution of the Powers, were an IMPEDIMENT to Sir R. 4, 
the Son's ſuffering the Recovery.” _ 


The Point we ſhall endeavour to eſtabliſh, -is, That James 


Tarle, the Perſon againſt yabom the Wric of Entry was brought, 


2vas Tenant of the Freehold when Judgment was given againſt 
him in the Common Recovery. And we ſhall begin 9 ob- 
ſerving that the Jointure or the Leaſe could be no Impediment 
ig Sir R. A. the Son's ſuffering the Recovery; Becauſe neither 
of the Leſſees or Dame Ann were in Poſſeſton of the Eſtates, at 
the Time when Sir R. A. the San made the Feoffment to the 
ſaid James Earle. | | 


8 1 If the Court ſhould be of Opinion, on the Authority 


pon his | 


fe ft Argu- 
ment, He 
bad urged 
cupon the 
Authority 


of 2 Anderſon, 196. That the Livery under the Letter o 
« Attorney of Jo/n-Dacves, veſted the Freehold in his Co- 
© Lefees as well as in Himſelf ; and not in himſelf only 5 
Then we infiſt that the Livery was void, beeauſe the Leſ- 


ef Bro. Abr. Title Feffements de terres, fl. 67.) © That no Freehold paſſed by the 
« Livery, to any of the 3 Leſſees, except Jehn Dacres who executed the Letter of 
* Attorney to take it: Which Jobn dying in 1705, the Leaſe expired then,” But 


Ee did rot xe iaſiſt upon this Point, but feemed, rather, to give it up, 


ſets 
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1 ſees wake Poſſeſſion BY the Deen. For if Tenant for f Page 38. 


Life has a Power to make Leaſes for Lives, and makes a Leaſe ' 
for Life by Livery, the Livery is void ; becauſe the Leaſe takes 
Effet vv the DE ED: For by Sealing the Deed, the Power is 
executed, 2 Levins 149. Wigſon and Garret, 1 Fertris 291. 
The Earl of Leiceſter's Caſe. And the Livery being void, the 
Leſſees were NEVER iz POSSESSION : For it is found by 
the Verdict, That the Leſſees or Either of them were never in 
Poſſeſſion otherwiſe than By the Livery. | 

And as the Leaſe was no Impediment, fo the Jo'inture 
could be none. For it is found That Dame Arn being 
in Poſſeſſion by Virtue of the Deed of Appointment, and 
* claiming the Eſtate for her Life for her Jointure, an 
Ejectment was brought on the Demiſe of Sir R. A. the 
* Son and J. Walker his Truſtee, againſt Dame Arn and 
the Tenants in Poſſeſſion, for the Recovery of the Eſtate ; 
and that there was a Verdict for the Plaintiff, and Judg- 
© ment on it.” And That a Writ of Poſſeſſion was 
awarded; and that ſoon after the Judgment, and during 
„the Liſe of Name Am, Sir R. A. the Son entered into, 
and was in Poſjeſſion of the Eftates; and that he continued 
in Poſſeſſion to the Day of his Death.“ By this, it appears 
that the Fointure and Pſſeſfſion of Dame Anu was 2rMoven 


gt of the May. 


It can be no Objection to the Legality of Sir R. A. the 
Son's Poſſeſſion, That the judgment was not executed 
by a Writ of Pofleſſion:” Since ſomething equivalent to 
it is found, dig. That ſoon after the Judgment, Sir R. A. 
the Son entered into and evas in Poſſeſſion of the Eſtate.“ 
Ard there is no Rule of Law more uncontroverted, than 
That a Recoveror may enter without a writ of Executi., 
„on, where the Demand is certain.“ The Demardant 
aſter judgment in a Common Recovery, may enter, er take 
out Execution at his Election. Shelley's Caſe, 1 Rep. 106. 
Mary Portington's Caſe, 10 Nep. 38. Conuſee may exe- 
cute a Fine executory (which does not take Effect 7ill Ex- 
ecution) by Entry. Pro, Tit. The Plaintiff may have a 
Rediſſeiſin, on the Statute of Merton, c. 2. (which gives 
it aſter a Recovery in an Aſſize of Mel Difſeifin and De- 
livery of Seiſin by the Sheriff,) as well where He executes the 


Recovery by Entry, as where the Sheriff delivers Seiſin to him. 


The Patron who recovers in Quare Janpedit, may preſent, 
without a Writ to the Biſhop. Hutton 66, Rudd v. Pig o 
Lincoln, And the Leſſor of the Plaintiff may enter, after Re- 
covery in Ejectment. 2 Sid. 156. Sir Robert the Son being 
thus in Pil ion of the Eſtate; and the Poſſeſſion which is 
ſound to have been in Dame Ann, having been remommd ; The 
Iffect and Operation of the Feoffment, comes next in Order, 
£0 be conſidered. | * 
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T Page 39. f But Mr. Krowler ſaid, He would, out of the reſpect due 
27 This bad to what came from the Court, take Notice of an f Intimation 
wennn 1 », fone of their Lordſhips, expreſſing a Deſire to hear it argu- 
octane he ed hypothetically, ſuppoſing the leſs Deed to have been firſt 
Jndges, at Executed, and ſuppgſing the Powers to have ſubſiſted and to 
the End of have been well executed, and conſequently that Sir R. A. the 
thc ſecond Son was only Tenant in Tail in REMAIN DER; What would 
Argument. be the Efed of the Entry of ſuch Tenant in Tail in Remainder, 


under or in Conſequence of a Judgment in Ejectment. 


And He hoped, he ſaid, to make it appear beyond Con- 
troverſy, That Sir R. A. the Son, after his Entry in conſe- 
quence of the Judgment in Ejectment, became Tenant in Tail 
in PosSSESSION ; i. e. became ſeiſed of an Eſtate Tail Ex- 
ECUTED, 0 7 


The Gentlemen who have argued for the Leſſor of the 
Plaintiff, have called the Poſſeſſion of Sir R. A. the Son a 
naked Poſſeſſion. But he, to maintain his Poſition, would 
ſhew that the Ri Hr of Poſſeſſion was in Sir R. A. the Son. 


There is a ſound Diſtinction in Law, between a naked 
Poſſeſſion, and a Right of Poſſeſſion. A Diſſeiſor has only 
2 nated Poſſeſſion; The Difſeiſee has the Right of Poſſeſſion; 
For he may enter upon the Diſſeiſor. But when a Deſcent 
is caſt, the Right of Poſſeſſion is no longer in the Diſſeiſee; 
but is in the Heir of the Diſſeiſor: For the Diſſeiſee can- 
not enter upon the Poſſeſſion of the Heir. So that a Right of 
Poſſefſron, and a Right of Entry are convertible. 


oi Fudgment is an Ad of Law : And WHILST it conti 


mes in Force, it deſtroys the Title of the Adverſe Party. A 
Judgment in Ejedment, by which only the Poſſeſſion is re- 
covered, not only deſtroys the Right of Poſſeſſion which 
was in the adverſe Party; but cives a Right of Poſſeſſion 
to the Recoveror. And if the Judgment in Ejectment did 
not produce this Effect, the Leſſor of the Plaintiff could 
not enter, or be intitled to the Writ of Halere facias Paſſeſſi- 
onem But his having a Right to enter and to ſue out that 
Writ, infers his Right to the Poſſeſſhon. WmiLsT the Judg- 
ment ſtands in FORCE, it removes an intervening Eſtate out 
of the Way: And during that Time, tis the ſame thing 
as if it had never exifled. And the Recoveror's Right to 
the Poſſeſſion will continue till the Judgment is reverſed by 
Error, or fal/ifed in another Action. Like the Caſe where 
the Tenant in Tail ſuffers an erroneous Recovery; ſo long 
as the Recovery remains in Force, it is a Bar to the Tail, 
and the Ifſie in Tail has no Kight to the Eftate Tail: 
For if the Tenant in Tail ſhould diſſeiſe the Recoveror, 
and die, the Iſſue would not be remitted ; becauſe he has 
but One Title to the Land, (which is the "Title by Deſcent ) 
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+ And there mult be two Titles in the ſame Perſon to make + Page 90. 


a Remitter, Co. Litt. 349. 4. 


Now the Conſequence of this is, That the Right to the Faß 
eon, and the Remainder in Tail, meeting in the 5same Ler- 
Vn; and that Perſon being Sir R. A. the Son; the Poſſeſſion 
and the Remainder in Tail uniTED, and Sir R. A. the Son 


became ſeiſed of an Eſtate Tail eExeEcuTED, or (in other 


Words) of an Eſtate Tail in Pein. 


If the Nature of an Action of ZEjectment, and the Conſequences 
reſulting from a Recovery in it, be canſidered, this will ap- 


pear in a clearer Light. 


An Ejectment is a poſſzſſory Alion; in which almoſt all Ti- 
tles to Land are tried: Whether the Party's Title is, to an 


Eſtate in Fee, Fee Tail, for Life, or for Years, the Remedy 


is by One and the ſame Action. In an Action of Ejectment, 
the Plaintiff recovers only the Poſſeſſion of the Land: And the 
Execution is, of the Poſſeſſion only. But if the Leſſor of the 
Plaintiff recovers onLy e Poſſeſon of the Land, it may be 
aſked ** How he becomes ſeiſed according to his Title.” To 
which it may be anſwered, That when a Perſon is in Poſſeſſion 
by Title, (as every Perſon is, who enters in Execution of a 
— — in Ejectment, becauſe the Law dec no wrong,) the 

oſſeſſion and Title unite. For it is a Rule of Law,“ That 
* when a Man, having a Title to an Eſtate, comes to the 
<* Poſſeſſion of it by lawful Means, He ſhall be in Poſſeſſion 
* ACCORDING to fis Title“ As where the Title is to have 
a Fee, he becomes ſeiſed in Fee; Where the Title is to have 
an Eftate Tail, he becomes ſeiſed of an Eſtate Tail; and 
ſo on; The Law caſting the Eſtate upon him according 
to his Title, And were it not ſo, an Ejectment would be 


the moſt ineffectual Remedy for the Trial of Titles to E- 


ſtates: And it would never anſwer the Purpoſe for which 
it was brought into Uſe, if (as the Counſel on the other 
Side would have it) the Leſſor of the Plaintiff had n more 
than a bare Poſſeſſion, after an Execution or Entry on a Judg- 
ment in Ejectment. But this is not all. For a great Ab/urdiy 


would follow, were it otherwiſe : A Man would have a right- 


ful poſſeſſion, with an immediate Remainder to /impelf in Tail; 
A Notion which never exiſted, till this Caſe came to be debated. 


What is it that converts an Eſtate Tail in Remainder into 
an Eſtate Tail executed, in any Caſe? Certainly, Nothing 
more or leſsthan the Poss Ess io s coming to the Remainder 
in Tail. For if there is Tenant for Life with Remainder to 


a third Perſon in Tail, Nothing comes to the Remainder-Man 


upon the Death of the 'Tenant for Life, but the Poſſeſſion: For 
the Eſtate Tail was in him before. 
| And 
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F Page 91. + And 40/ilff the Eſtate Tail continued EX EO TED, Sir 
R. A. the Son made the Feoffment to James Earle which 
diſcontinued the Tail, and vefled a deſeaſible Fee in him: 
And the Pr.zcipe, upon which the Common Recovery was ſuf- 
fered, being brought againſt him ; and Sir R. A. the Son be- 
ing a Party to the Common Recovery, as Vouchee ; The 
Comitnon Recovery, thus circümſtanced, Zarred the Ekate 
Tail and the Remainders over. ON 


And though Dame un falſified the Recovery in Eje&ment 
brought by Sir R. Z. the Son, by the Judgment in the Eject- 
ment afterwards bröught by herſelf, Yer that Falſifcation had 
no other Effect upon the Eſtate, than to revive HEA Right rs 
the Peſſefffon. Like the Caſe juſt now cited, of an erroneous 
Common Recovery ſuffered by the Tenant in Tail; where, 
if the Iſſue in Tail reverſes the Common Recovery by a Writ 
of Error, the reverſal revives Fs Title to an Eſtate Tail ; and 
8 He is then Tehant in Tail, by Remitter. So 

that Dame Aim, by Means of the Recovery in the Ejectment 
: brought by herſelf, having the Right to the Poſſeſſion, became 

T0 Life ac Ain, in Poſſeſſion; with a Remainder 1 
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Upon the Birth of a Son, that Eſtate opens | 
Son; and A. thereupon becomes a Tenant for Life, with Re- 
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But the Reſolution of e Queſtion now under Conſiderati- 
on does not altogether depend on the Qu NTITY of the Es 
zate which Sir R. A. the Son had, at the Time when he 8725 
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the Feoffment: It depends on the QUALITY of the 
VEYANCE he made Uſe of. 


All the Gentlemen who have argued this Cafe on the other 
Side have blended umi rom founded the $xverat OrptxaAtIONS 
vf D:rrERENT Cox vrTAAcRS ; and Rave not _ 
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* dered them with that Ditin7i and Hreci fon that is neceſ-*Paye 92, 
{ary for the Solution of the preſent Queſtion, If due Attention 

were given to the Operation of the ſeveral Conveyances which 

the Law has eſtabliſhed, the ſeeming Diffieulties of this Part 

ofthe Caſe would be removed. 


ALL Comveyances O'PERATE AS a Fzoremett, OR AS 
# GRANT, 


A FE Or TME V x operates on the Poſſefton ; without any Re- 
gard to the Eſtate or Intereſt of the Feoffor. AGA Nr ope- 
rates on the Eſtate or Intereſt which the Grantor fas in the 
Thing granted. But, to be more particular According to 
Lord Cotes Enumeration, a Man may purchaſe or convey 
Lands by Ten Manners of Conveyance; wis.. by Feof ment, 
Grant, Fine, Common Recovery, Exchunge, Releaſe, Confirma- 
tn, Grant of Reverfion with Attornizent, Bargain and Sale, 

„„ 

Jo make a Feoffment good and valid, Nothing is wanting, 
but Fgſſe fon: And where the Feoffor has Pofleſſion, though 
it be as BARE and NAKED as the Gentlemen would have it, 
yet a Freehold or Fee-Sunple paſſes, by reaſon of the Livery. 

5 39. Lit. J. 595, 599, 611, 698. C. Litr. 366. 6. 
307. 4. 

A Grant paſſes Nothing but what the Grantor may LAW“ 
FULLY grant. Poph. 39. Litt. J. 668. 

A Fine and Common Recovery are likened to a Feoffment: 
For One is calla u Feoffment of Record, and the other is ſaid 
to be in Nature of a Feoffment of Record, That which ac- 
taſiuns the Likeneſs between a Feoffment, Fine and Re- 
covery, is, That they att PASS A FEE; THOUGH the 
Feoffer, Conuſor, or Tenant nave none. Co. Litt. g. b. 
But, to give them this uniform Operation, the Conufof in 
the Fe, and the Tenant to the Precize, muſt be ſeiſed of 
a Freehold; i. e. an Eſtate for Life, at feaſt: Otherwile, 
the Fine tray be avoided, by the Plea of © Purtes Fints 
nil habuetunt; and the Recovery, by the Plea of Non- 
tenure, i. e. That the Perſon againſt whom the Writ 
* was brought, was not Tenant of the Freehold, by Right, 
or by Wrong.” By this, it appears that a Fine and a Com- 
aon Recovery are both void, for want of @ Freehold : But it 
ho where appears, notwithſtanding what has been urged, 
that an Efate in the Feoffor, is neceſſary, to ſupport a 

£EOFFMENT. But it does appear, and I ha ve a gfeat Au- 
thority for it, that it is 20 Pea, in Avoidance of a Feoft- 
ment, to ſay That the Feoffor has Nothing in the Land, 
< at the Time of the Feoffment ; becauſe the Land paſſes 
by the Livery: If the Operation of the Feoffment is 
queſtioned, the only Plea is © W enfeoffa pas ;> Which 
puts in Ifſue only the Livury. This is the Opinion, and this 

the Language of Litiletan. 10 Ed. 4, 8, 9. ALL 
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page 93. ALL OTHER Cons eyances, as Exchange, Releaſe, Con- 


firmation, Grant of Reverſion, Bargain and Sale, Will, paſs 
nothing but» what the Grantor may LaWFULLY convey, 
wir HOUr Livery ; and, on that Account, are in the Nature 
of @ Grant. Litt. ſ. 600, 607, 609, 610. Hardr, 410. Ed- 
wards v. Slater, It is the Operation of THESE Conveyances, 
that the Gentlemen, in the Courſe of their Argument, have 
APPLIED % a FEOFFMENT : But with what Propriety, is 
ſubmitted to the Court, upon what is now diſcloſed. 


But it has been ſaid, That ſuch a Feoffment as this, may 
be made by any Perſon in PossEsS10N ; and if eſta- 
* bliſhed, will introduce a new Law in Weſftminſter-hall, 
* CONTRARY 10 all FORMER Rules and Doctrines.“ | 


To which ObjeQion, The Anſwer is, © That it is moſt 


clear that a Feoffment may be made by any Perſon in 


* PossEsSION ;” For 'tis the Doctrine the Law teaches ; 
and it has been the Language of the greateſt Profeſſors of it. 
Lord C42, in his Comment on the 25th Chapter of V. 2. 
(which gives a Writ of Novel Diſſeiſin, where Tenant for 
Years, aliens in Fee, by Feoffment,) grounds his Diſtinction 
between Caſes which are within the Act and Caſes which are 
not within the Act on PosseEsS10N ONLY. For he ſays, 
Though the Act ſpeaks of an Alienation by Feoffinent, by 
a Tenant for Years ; Yet it extends to Tenant by Elegit, 
Statute-Merchant, Statute-Staple, "Tenant at Will, and Te- 
nant at-Sufferance ; BECAUSE All theſe have a Poss Es si- 
oN: But it is otherwiſe of a Bailiff; For he hath no Poss Es- 
s 10 Nat all.“ This ſhews how greatly One of the Gentlemen 
is miſtaken, when He aſſerts That a Conveyance of an 
Eſtate of Freehold, by a Tenant at Sufferance would be 


+ v. ante,* vob T:“ Since it appears by the Statute, and by the 


Pa. 80, 


Comment upon it, That a Feoffment by a Tenant at Suf- 


france (who has no more than a bare Poſſeſſion) will un- 


** queſtionably paſs a Freehold,” And the Caſe of Butler v. 
Buckmanton, Cro. Fac. 169. proves no more than that the 
Releaſe of Tenant in Tail to a Tenant at Sufferance, is not 


| good for want of a Privity between them. Beſides, a Re- 


eaſe, (as has been already obſerved,) paſſes no greater Eſtate 
than the Releaſer can /awfully convey, 


Lord Chief Juft, Holt lays it down as clear Law, in the 
Caſe of Hunt v. Burn, H. 1 Anne, hat if Leſſee for 
«© Years makes a Feoffment with Livery ; though the Leſſor 
* be on the Land, proteſting againſt it, yet the Land paſ- 
* ſes; becauſe the Leſſee was intitled to the Poſeſſton.” 
And Lord Ch. Juſt. Holt is ſupported in his Opinion, by 
the Caſe of Read and Morpeth v. Errington, Cro. Elis. 321. 
where the Queſtion was, if a Feoffment by Leſſee for 


Year 5 
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« Years, the Leſſor being upon the Land, was a good 


** + Feoffment:” For it was pretended that his being upon + Page 94. 


the Land guarded the Land, ſo that no Feoffment could be 
made, But the Court was of Opinion that the Feoffment was 
good ; © becauſe the Leſſee had the ſole Right to the Pos- 
* SESSION ; and Livery ought always to be given of the Pi- 


«c ſellion.“ 


Notice has been already taken, that it is no Plea in Avoid- 
ance of a Feoffment, to ſay that the Feoffor had Nothing in 
* the Land at the Time of the Feoffment.” Let Us here add 
the Form of Pleading a Feoffment, by Tenant for Life, and Te- 
nant for Tears; Good Pleading being an infallible Teſt of the 
Law. If Feoffment in Fee is pleaded by Tenant in Fee, the 
Concluſion is That the Feoffee was by virtue thereof ſeiſed 
in Fee:“ And the /ame Concluſion is made on the Feoft- 
ment in Fee of the Tenant for Life and Tenant for Years, 
that by Pretext thereof the Feoffee was ſeiſed in Fee.” The 
Entry of Albany's Caſe in 1 Rep. 108. is a Proof of this. 


It appears by Fenning's Caſe in the 1oth Rep. 43. Thar 
the Feoffce of Leſſee for Years was a good Tenant to the 
* Pracipe.” In the Caſe of Smith v. Parkhurſt, or Dormer 
and Forteſcue, it was admitted that there would habe been a 


2 Tenant to the Præcipe, if Mr. Juſt. Dormer had made - 


eoffment. And the Queſtion in Sir William Pelham's Caſe, 
1 Co. 14. 6. is an Admiſſion “ that the Feoffment of Leſſee 
* for Years will paſs a Freehold.” | 


* 'That Po/efſion o LV would ſupport a Feoffment,” was 
the Doctrine at Meſtminſter-Hall, in Elder Times, In Perkins 
(a Book of no mean Authority,) Section 200. it is laid down 
as a Rule, that wir Ho Ur Pyſſeſſon a Man cannot make 
* Livery,” A Feoffment by the Leſſee for Years, though 
the Leſſor be upon the Land, paſſes the Land: And the Rea- 
ſon for this is rendered in the Book ; ** becauſe the Leſſor had 
nothing to do with the Poss rss IOx.“ | 


It was the Law, when Lands were deviſable only by Cuſ- 
tom, that a Man might deviſe © That his Lands ſhould be 
** ſold by his Executors.“ In which Caſe, the Lands de- 


ſcended, upon the Death of the Teſtator, to his Heir at Law: 


And the Executors took no Intereſt by the Will. Babington, 
a learned Judge, in putting this Caſe, and taking Notice of 


the Feoffment of the Executors, makes this Remark : © And 


* fo,” ſays He, A Man may have a lauful Freehold, from 
a Perſon who had Nothing in the Land; as a Man may 
have Fire from a Flint, which has no Fire in it.” And he 
further illuſtrates his Concluſion, with the Inſtance, © that a 
Woman ſhall recover her Dower (which is an Eſtate for 
Life) againſt a Guardian in Chivalry, who has ne Freehold.” 
9 H. 6. 24, 
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t Page 95. 1 In 10 H. 8. 10. It is mentioned as a Thing notorious, 
That thoſe 2% have no Freeheld may convey a Freehold.” Hi 


The Conveyance which will paſs a Freehold from a Perſon lik 
who has none, u neceſſarily be a Feoffment : Since there is vt 
NO OTHER Conveyance in the Law, which will produce the al 
like Effect. a | | ul 
W 
Before the Statute of Uſes, a Ceſtuy qui Uſe conveyed the of 
Uſe by Bargain and Sale; and afterwards levied a Fine to a CY 
Stranger. And the Queftion was, Whether the Fine was not the 
void; as neither of the Parties had any Thing in Uſe or in M. 
Poſſeſſion: For by the Bargain and Sale, the Uſe was in the 1 
Bargainee; and Nothing was in the Bargainor, or in the Do 
Stranger. It was argued that if this Fine was not good, great n 
Inconvenience would follow: For that many Recoveries had Z 
been ſuffered againſt the Bargainor, after he had conveyed 1 
the Uſe. To this Fitzherbert replied, © It is the Folly of 4 
% Purchaſors, that they do not take a FroreMent from ki 
„the Ceftuy qui Uſe, before the Fine is levied : For 17 they 
„ do, the Fins will be coo. I, for my part, ſays He, for 
vill never purchaſe any Land wir Hour taking a PFeoff- eite 
© ment; So THAT I may be in Poſſeſſion when the Fine is Rot 
« levied : For then the Fine will undoubtedly be good.” 2) of 
H.8. 20. The Poss Ess ION here ſpoken of, muſt be a 4 
Freehold at leaſt; becauſe Nothing leſs than a Freehold will f 
ſupport a Fine: For if neither Conuſor or Conuſee have an Qu 
Eſtate of Freehold in Foſſeſſion, Remainder, or 8 at 1 
the Time of levying the Fine, the Fine is void. The FE or r- For 
MENT here ſpoken of, is the Feoffment of a Ceſuy qui Uſe, . 
after He had parted from the Uſe, and whilſt the Freehold | 
| and Inheritance of the Eſtate was in the Feoffees So that it was i : 
| the Feoffment of a Perſon who had onLY a BARE and A- * 
| KED Poſſeſſion (unaccompanied with Rio n,) to a Stranger, * 
The Feoffment could not have been made good by the Statute ” 
| of 1 R. 3.c. 1: becauſe, after the Bargain and Sale, the Uſe ny 
| was in the Bargainee z and the Feoffor was no longer Ceftuy — hs 
| qui Uſe. This was the Opinion, and this was the Practice of An 
one of the greateſt Lawyers of the Age in which he lived : 
| For it is ſaid, that Fitz/erbert and Baldwyn were the greateſt PEE 
| Lawyers of that Age. The Obſervations upon the Opinion of 2 
| Fitzherbert, are, "I hat if a Feoffment from the C-ft1y gui Uſe to . Wh 
| a Stranger, after He had conveyedthe Uſe, would have made did 
| the Fine undoubtedly good ; the LIE E Feorfſment would haye Dif 
| made a god TENANT TO THE PRACIPE : And for this tha 
plain a * becauſe the Feoffment As sEDAFREEHOTL D.“ 2 
How would this great Judge have been ſurprized, to have Hou 
beard the Operation of a Conveyance which He relied on as 5 
the Baſis of his Titles to his Eſtates, doubted and debated : I 
| This Caſe is an additional Authority, that the Feoffinent FR 
| of a Tenant at ſufferance will paſs a Fee.“ For after the * . 


| IS, | Ceſtuy 4 


as * Ceftuy qui Uſe had conveyed the Uſe by Bargain and Sale, * Page 96. {1 
1.” He Was no longer a Tenant at ill, to his Feoffees, It is i 
bh likewiſe a Proof © That the Feoffment of a Deforceor, who i 
10 is a 1 wwith-holder, paſſes a Fee.” For after the Bar- ſl 
he ain and Sale, the Cekuy qui Uſe had no Right to the Poſſeſſion ; 1 
ut Was a wrong ful with-Aolder. Upon this, It is ſubmitced, ; 1 
Whether the e of this Doctrine, by the judgment [4 
* of the Court, will introduce a ME w Law into Weſtminſter-hall, 1 
Fl CONTRARY to al! rokmer Rules and Doftrines ; Or whe- 4 
dot ther it will not rather xevive A Doctrine almoſt worn out of "I 
"A Memory. It is ſs long fince a Feoffment was in Common c 
he Uſe, that it is no wonder the Gentlemen ſhould think the F 
he Doctrine NEW ; and that the PROTEARTIES of a Feffment 7 
. ſhould be ſo little known. 1 
1 But it has been ſaid © That the Feoffment of Tenant i, A 
of * Tail in Remainder expettant upon an Eſtate for Life, will 4 
"BN * not Hale a DisconTinvaNCe ; though the Foolident Þ 
ey « was made with the Conſent of the Tehant for Life:“ An 1 
* for this the Caſe of Swift v. Hall, Carthew 109, 110, was 1 
* cited. This muſt be admitted; Becauſe a Feoffment does 5 | 
Fa. not make a Diſcontiriuance, 72 the Tenant in Tail is ſeiſed | | 
94 of the Eſtate Tail, in Poſefton. But does this Caſe prove 17 
f 4 That a Feoffment by a Remainder-Man with the Conſent 1 
vill of the Tenant for Life, is voip?“ Nothing leſs. The Y 
A Queſtion, in the Caſe cited, Whether the Feoffment made 6, 
wa «2 Diſcontinuance, admitted the Feoffment to be G 00D : 1 
* For the Doubt was upon the Operation of it. | 
Je To put an end to the Queſtion, There is a Caſe, in which a 
{a it was determined“ That the N een of him in Reverſion or 4 
. * Remainder, in the ABSENCE of theTenant for Life, is a 60 1 
* « Feoffinent,” It is in Dyer 340. The Caſe was, That he 1 
31 in Remainder in Fee enfeoffed a Stranger in the Abſence of a 
Iſe the Tenant for Life; Who neither attorned, nor aſſented to 1 
71 the Feoffment, but occupied the Eſtate, during his Life : I 
4 And it was holden to be @ 6 00D Feoffment for the Fee-ſim- J 
| ple. Where is the Difference between this Caſe, and the A 
of preſent ? In the Caſe before the Court, was not the Feoffinent 1 
of made by the Remainder-Man, in the Abſence of Dame Ann, 1 
A the Tenant for Life? Did ſhe ever attorn, or aſſent? And ] 
os did not She occupy the Eſtate. during her Life ? The only 4 
0 Difference that can be pretended between the two Caſes, is, 
0 8 that in One, the Remainder-Man was Tenant in Fee; in the 1 
5 other, Tenant in Tail. But will t make any Diſſe- BY 
+8 rence ? *Tis impoſſible it ſhould : Becauſe the Feoffment in * 
Mt both Caſes, took Effect by the Livery. _ 
4 It has been further ſaid, © That Sir R. 4. the Son could ht 
3 * not convey a Freehold by a rightful Conveyance; as by 


2 * Fine, Releaſe, or Bargain and Sale: And if not by a 4 
9 ** rightful, he could not do it by a wrongful One.“ | 4 
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Page 97. f Here is a Diſtinctiom made, which was never met with, a 
According to their Notion of Inſtruments of Conveyance : a 

Fine, Releaſe, and Bargain and Sale, are rig/tfu/ Convey- 7 b 

ances: A Feoffment, a wrongful One. Whereas it is moſt N 

manifeſt, that a L L Conveyances, are in themſelves EQUALLY T7 

rightful, and are to be made uſe of, according to the Nature Ta 

of the Caſe to which they are applicable : And their being Po 

rightful or wrongful, does not wv upon their Names or » 

their Properties, That a Freehold will not paſs, by a Fine, = 

Releaſe, or Bargain and Sale, from a Perſon who has onLy a Pol 
BARE and NAKED Poſſeſſion, (for that is the Subject We are 

now upon,) does not proceed from thoſe Conveyances being 

lawful Ones ; but from the Nature of thoſe Conveyauces ; he 

whoſe Property it is to convey Nothing but what the Maker of * 

them may /aw/ully convey ; becauſe ey operate as a GRANT, ER 

Therefore, to infer from thence, ** That a Freehold will not p 

paſs by a FeorFMENT,” a Conveyance of a different Opera- = 

tion, and whoſe Property is to pals a Freehold and Fee, /y for 

Force of the Liv Rx, is an inconcluſive Argument, ſuf 

Another Obſervation has been made, That if the Law 2 

4 conſiders that ſome Perſons have this Power, (to make a Me 

« Feoffment,) and others have not; the Law will never ſuffer af 

* that to be done by Fraud, which cannot be done fairly and EG 

regularly.“ | | _ 

| Anſwer, Every one who can GET inTo PosSESSION, * 

has and ever had a Power to make a Feoffment : And the Law Ta 

makes no Diſtinction of Perſons, And whenever a Tenant in * 

| Tail in Remainder has obtained the PoSSESSION, (whether by 8.1 

.---—- Right, or by Wrong,) and has done an Act, whilft in Poſſe/- 72 

ſion, to make a Tenant to the Precipe, in order to ſuffer a Lif 
Common Recovery ; No Inſtance can be produced, where 

ſuch Act has been adjudged fraudulent, unfair, or irregular. = 

It is very common, in Practice, for Tenant for Life to ſur- 5 

render his Eſtate to the Remainder-Man in Tail, conditional- Lok 


ly; in order to give the Tenant in Tail in Remainder an Op- 
portunity to bar the Eſtate-Tail and the Remainders over: * 
And though ſuch Surrender is a nere Contrivance between the 
Tenant for Life and the Remainder-Man in Tail, yet no 


Common Recovery was ever avoided on that Account. 

If Tenant in Tail in Remainder diſſeiſes the Tenant for = 
Life, and during the Continuance of the Diſſeiſin ſuffers a = 
Conmon Recovery ; By their own Admiſſion, the Common ps 
Recovery is not avoidable by Reaſon of the Diſſeiin. So 64 
where Truſtees to preſerve contingent Remainders during 6 
the Life of a "Tenant for. Years, have conveyed the « 
Freeho!d, to make a Tenant to the Precipe, in order to Be 
N | , | give 6 
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F Þ+ give the Remainder-Man in Tail an opportunity of ſuFer-+ Page 98. 
A Ing a Recovery; there is no Inſtance of ſucſi a Recovery be- 
a ing ſet afide at Law, upon a ſuppoſed Praftice between the 
1 Tenant for Vears, the Truſtees and the Remainder-Man in 
mY Tail. And if a Remainder-Man in Tail, who comes 70 the 
8 Hiſſeſſion by a wrongful Aa, or by Stratagem and Contrivance, 
io] may make a Tenant to the Præcipe, in order to ſuffer a Re- 4 
"es covery; Surely, a Remainder-Man in Tail who comes to the 1 
2 Poſſeſſion by a Lawful Act, may do the ſame, 192% | 
= 
"S Where Tenant in Tail is Party to the Recovery as Tenant or 5 
; 1 as Vouchee, Such Recovery 1s not in the Eye of the La w ei- 1 
x ther fraudulent or collufive : Becauſe the Law ae made the bi 
oe Eſtate-Tail, and all the Remainders, and the Reverſion ex- 1 
ot pectant on it, ſubject to the PLEASURE of the Tenant in Tail, A 
7A and given IM A RIGHT DU BAK THEM ALL., If a Reyer- | 
7 ſioner expectant upon an Eſtate-Tail could awoid a Recovery 9 
ſuffered by the Tenant in Tail, as fraudulent, collufive, un- if 
fair, or irregular ; the Law would have deviſed ſome Means | 
* for avoiding it: And the Reaſon why there are vo ſuch 1 
er Means, is, becauſe a Reverſion expectant on an. Eſtate-Tail is 
4 of no Conſideration in Law. A Reverſion expectant on an 
i Eftate-Tail is no Aſſets, The Reverſioner cannot rFaLSIFY 


a Common Recovery ſuffered by Tenant in Tail: Neither is 
Reſceit given by the Statute of W. 2. c. 3. to a Reverſionet on 


*, an Eftate-Tail. The Reaſon of all this is, becauſe the Eſtate 

1 Tail is an Inheritance which may continue for ever. There is 

* no Proviſion by the Statutes of 32 H. 8. c. 31. and 14 Els: c. 

by 8. to preſerve a Remainder or Reverſion expectant on an Eſtate 

5 Tail; as there is, when they are expectant on an Eſtate for 

* Life, and the Tenant for Life only is vouched. 1 f 

30 But Fermor's Caſe, 3 Co, 78. has been objected: As if there a 

was no Difference between a Fine or Recovery by Tenant for | 

ny Years, Tenant for Life, or a Coppholder, by Covin, to the 8 

4 Intent to bar the Reverſioner or the Lord of his Inheritance ; 9 
4 and a Recovery ſuffered by Tenant in Tail, to the Intent to bar I 

5 the Eſiate Tail and the Rewe rſion. D a 9 

mo It has been Matter of Surpriſe, to hear the Gentlemen men- 1 

tion the Statute of 14 C. 2. c. 20. 'Becauſe that Statute is 3 

: made in Aid of Recoveries ; and not to invalidate them; and 

or more eſpecially; as there is a Proviſo in the AQ, © that it 4 
” ** ſhall not be conſtrued to prejudice or affect any Queſtion in {0 

80 * Law, which may ariſe upon Common Recoveries not remedi- . 
ed or intended to be remedied by it : But all uc Common 

* * Recoveries are to remain and be of fuch Force and Effect 

wy as they would have been, if the Act had not been made.” 4 

OT Beſides, there is a Proviſo in the Act“ that no common Re- | M 


covery ſhall be called in queſtion after 24 Years.” > 
ne fy 
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+ Page 99+ + The principal Argument which the Gentlemen have op- f 
| poſed to the Doctrine which We have been endeavouring to 5 
_ Tupport, may be reduced to the Head of Inconveniencs : 4 
And they have argued upon it, as if the Decifion of the Queſ- f 
tion depended on private Opinion, and not on the Law, But 
the Queſtion is not, Hhat Inconvenience will attend the De- 
termination, either Way: But WHA r is the Law,” The m 
Inconyenience, (if there be One,) ariſes from the NATUR 4 
and OrERATION of @ FEQFFMENT ; and cannot be avoid- 
ed, but by taking away that Conveyance, or depriving it of an A 
Operation which it has been allowed ta have, by all the Sa- te 
es of the Law. But to do is, is var in the Power of a 
Coun of Juſtice ; Singe ng Maxim of the Common Law can | 
be abrogated pr aboliſhed, but by a LAGISLATIVI Authority, ( 1 
watts $ once thgught ta be a great Inconvenience, ** that a th 
©, Delcept, — after a Piſſeiſin, uud tale away e be 
* EnTexy of the Perian diffeifed.” At another Time, It A 
was thought to be no {mall One, that the San ſhould /oſe his d 
Hatt imony, becauſe. he 9 to be born gut of Time.” F 
77 lately, an Heir might have been deprived of his Family- it 
Pate, 1 the Warranty — an Anceſtor who was newer in Poſe N 
Alien of it. | YN on a 
. The Inconvepigaces gecaſſoned by the Maxims I bave juſt I 


now hinted at, were as greet as that which is pretended to a- n 
riſe. from the Feoffment of a Tenant in Tail in Remainder 8 
expectant upon an Eſtate for Life; and yet they continued 1 
through Ages of the Law, till the LE , LAT uE took them c 
955 The Incanyepiences which attended the Law in thoſe K 

nftances were as h] as any that can be ſuggeſted to 
follow from the Doctrine We have been endeavouring to ſup- 
port: And yet Courts of Juſtice never thought themſelves 
warranted to depart from ihz Law, ods | | 


Could the Courts of Common Law have determined ** that 
ind | Deſcent, after a recent Diſſeiſin, did not take away an En- 
** try :” without determining at the ſame time. That a 
©" Defcent does vor take away an Entry?“ Could they have 
determined ** that a Poſthumous Child ould take, though 
85 the Eſtate yhich was the Support, of the Limitation to 
it, determined before its Birth;  withaut reſolving at 
the fame Time * that à contingent Remainder ſhould take 
Effect, though it did not vxsr during the Continuance 
A er upon the Determination of the Eſtate created for its | 
** Support ?” Or could they have determined“ that an Heir 
**-ſhould take an Eftate, notgviiſ ſtunding the Warranty of 
bis collateral: Anceſtor ;” without determining That 
Collateral Warranties did not bind? And can the 
Court 
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+ Court determine, in the preſent Caſe, ** That the Recove- + Page 100, 


* ry is vaid;” without adjudging © That a Feoffment has 
* not the Operation, which it hAs HAD ever ſince it became 
* a Common Aﬀurance ?” 


When the Law is doubtful, it is allowable to draw an Argu- 
ment from Inconvenience: But where the Law is clear and 
preciſe (as it is That the Feoffment of a Perſon in Poſſeſſion, 
* let him come to that Poſſeſſion how he will, paſſes a Fee ;”) 
An Argument from Inconvenience is NOT admiſfible ; becauſe it 
tends to undermine and overthrow the Lax, 


Much has been ſaid of D1sse151w ; and many critical Ob- 
ſervations have been made upon that Subject, in Order to 


ſhew that Sir R. A. the Son could not be a Diſſeiſor. All 


that needs be ſaid to them, is, That Sir R. A. the Son en- 
tered by Right os by Wrong; (For there is no Medium:) 
And, that He entered and took the Profits,” is admitted. 
Now ir He entered of his own Wrong, He was a Diſſeiſor ; 
For he ouſted the Tenant for Life: And if He was a Diſſeiſor, 
it is agreed there was a good Tenant to the Pæcipe. Ir He 
entered by Rig/t, then (for the Reaſons already offered) He 
had Pier to make a Tenant to the Fræcipe by his Feoffment. 
So that in either Caſe, un Earle was a 6 00D Tenant to the 
Precipe, at the Time when Judgment was given in the Com- 
mon Recovery, And ſo he was warranted, He faid to con- 
clude, That the Recovery is good, and barred the Eſtate Tail 
limited to Sir R. A. the Son; And conſequently the Remain- 
der in Fee, which was limited te Sir R. A. the Father, and by 
him deviſed to the Leſſor of the Plaintiff, 


The Fourth Point or Head,-Suppoſing the Recovery to be th Point. 


ood, Whether the Re-EnTry of Dame Ann, under the 
Revorery and Judgment in the ſecond Ejectment, did a voip 
If, +4 4 | 


The Gentleman who made this Queſtion, ſaid © It ſeemed 
to be of conſiderable Weight.“ Whether it be ſo or not, 
We ſhall ſee prefently. What He undertook to maintain, 
was © That the Entry of Dame Ann, after ſhe had recovered 
in the {ſecond Ejectment, xevasTED her Eſtate for Life 
* and the Remainder in Fee; and put the Eſtate in the s AE 


Hlighi it was in before the Common Recovery was ſuffered.” 


And to make this out, He compared the Entry of Dame Ann 
to the regreſs of the Diſſeiſee, which voids all intermediate 
Acts, by Relation ; and made that Inſtance the Foundation of 
his Argument. a 


Mr. Knowler here obſerved, bow inconſiſtent this Argu- 
ment of the Gentleman was with his former, The Direc- 
tion and Force of his former Argument under the Jaſt Head 

was 
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Eſtate for HER Life. This will appear by 


5p. 101. * was to ſhew © That Sir R. A. the Son entered 35 Title, 


and could not paſſibly be a Diſſeiſor.“ The Drift of is Ar- 

ument is to prove him to huwe been a Diſſeiſor. This ſhews 
—. difficult it is to be conſiſtent, when a Perſon would re- 
concile matters not ſupportable. 


The Queſtion is not to be determined by the Rule or Inſtance 
which the Gentleman has applied to it; but upon this Diſtinc- 
tion, Where the entire Eſtate is defeated,” and © W/ he e 
ox Part of the Eſtate is defeated, by One who has a 
„prior Title.” The Caſe which the Gentleman puts, falls 
under the fit Member of the Diſtinction: The preſent Caſe 
falls under the ſecond Member of it. | 


The ſubſiſting Eſtate, at the Time when Dame Ann entered 
under the Judgment in the ſecond Ejectment, was an Eſtate 
in Fee in Robert Atkyns the Nephew and Heir of Sir R. A. 
the Son. All the Intereſt that She could derive to herſelf 
by Force of the Judgment in the ſecond Ejectment, was an 
Eſtate for LIFE: For ſhe could recover no otherwiſe than 
according to her Title. And therefore Dame Aun's Entry un- 
der that Judgment could hawe no other Effet than to dimini/h 
and leſſen the Intereſt of Robert Atkyns, by taking out of it an 

| 1 Inſtances 
which ſhall be mentioned. Tenant for Life ſurrenders his 
Eitate to the next Remainder-Man in Tail, conditionally ; to 
enable the Remainder-Man to ſuffer a Common Recovery; A 
Recovery is ſuffered : And, the Candition being broken, the 
Tenant for Life will not avoid the Recovery, and revive the 
Eſtates that were barred by it. This appears by every Day's 


Experience. One of the Gentlemen ſeemed to admit the 


Law to be ſo ; and aceounted for it, by ſaying, “It is be- 
**. cauſe the Tenant to the Præcipe was made by Force of a 
** rightſul Eftate.” But tat is not the Reaſon. The true 
3 — is (what has been already mentioned) That onLY 
Part of the Eſtate is defeated by the Entry of the Tenant for 
** Lie; and not the ENTIRE Eſtate,” A Tenant for Years 
or by Elegit, can avoid or falſiſy a Recovery, during their par- 
ticular Eftates only. A Wife can avoid a Recovery ſuffered by 
her Huſband alone, as to her Title of Dower only, and no 


further. Remainder-Man in Tail, expectant on an Eſtate for 


Life, diſſeiſed the Tenant for Life, and levied a Fine with 
Proclamations ;-the Tenant for Life entered on the Conuſee: 
And it was determined * that notwithſtanding the Re- 
„ greſs of the Tenant for Life, the Neverſon re- 
* mained in the Conuſee, not defeated” And this 
was the Caſe of Oles ex dimiſſ, Lord Sturtin; which is cited 
in Popham 65, 66. Leſſor diſleiſes his Leſſee for Life, and 
makes a Leaſe for Life to another; The firſt Leſſce re- 
enters: He leaves the Reaerſion in the ſecond 3 71 for 

| ife ; 
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# Life; who ſhall have the Rent reſerved on the firſt Leaſe, ® Page 102. 
Earl of Glouceſter's Caſe, cited in Sir Myyle Finch's Caſe, 
More Proofs might be brought, to confirm this Part of the 
Argument: But in ſo plain a Cafe, theſe may ſuffice. And 
with them we may conclude, That the Re-£ntry of Dame 
Ann, under the Recovery and Judgment in the ſecond Eject- 
ment, did xo r avoid the Common Recovery ſuffered by Sir 


Robert Aik,ns the Son. 


And let it be obſerved, that the Arguments made Uſe of, 
have not been drawn from General Reaſons and Reflections: 
But have been ſuggeſted fiom AuTHoRITIES, and from the 
EXPERIENCE AND PRACTICE of Learned Men. | 


Upon the whole, He prayed Judgment for the Defen- 
dants. 
In Reply—It was urged on the Part of the Plaintiff— 


iſt, As to the great and little Deeds Thac the little Deed 1ſt Point. 
did not revoke the greater One, or deſiray the Powers thereby 
5 Which was ſupported chiefly by Arguments drawn 
om the Deeds themſelves: | 
| ad Point, 
As to the + Leaſe to the Dacres being fraudulent, (J. ante + Here is a 
85.) The Caſe in Sawile 126. is not like the preſent : For like Omiſſi- 
here were expreſs legal Motives for making the Leaſe ; whereas on 35 to the 
there were none, in that Caſe, for making the Feoffment. — 
, , | concerning 
the Validity 
and Determination of the Leaſe to the Dacres, as in the adverſe Argument, See 
the Notes on p. 83, 87.1, 19. 104, & 135, in Margine. 


As to Lider It was not neceſſary; And therefore vcid. 
1 Ventr. 291. 


As to the Recovery=———The Authorities are not 4 3d Point, 
idem : 


Nor as to the Feoffment, For this is a Fictitious B 
eon, and in Nubibus No r an actual Poſſeſſion. No Free- 
hold is recovered in Ejectment. So that Sir R. A. the Son was 
not Tenant in Tail in Poss ESSION, for want of the Freehold. 
And without being Tenant of the Frechold, the Recovery 
could not be valid. Mr. Knoawler admits © That the Poſſeſ- 
ſeſſion of the Bailiff would not do.“ (L. ante 93.) And ſure- 
ly, this Caſe is ſtronger than that of Bailiff, 


As to Cro. Jac 169 the Caſe of Butler v. Duckmanton, 
(J. ante 80. & 93.) The Poſſeſſion of the Tenant at Su“ 
france was conſidered as no Poſſeſſion at all, in that Cate. 
Therefore We may admit all Mr. Knowler's Caſes ; Becauſe 
they do not come up to the preſent Caſe of Sir R. A. the 

| | Son's 
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1 F. 203. f Son's Poſſeſſion. Conſequently, The Remainder is not af- 
tected by any thing done under this augatory Poſſeſſion. 


Dame Ann was Tenant A the Freehold : And without diſ- 
ſeiſing Her, there could be no Tenant to the Precige, who 
would be Tenant of the Freehold. Sir R. A. the Son did not 
enter as a Diſſeifor ; but as having a Title. And he had a 


nant to the Pracipe. And they ſtrongly urged the vaſt Incon- 
weniences that muſt attend this Doctrine now advanced, That 
* a Tenant in Tail in Remainder only, who can obtain a mere 
* naked Poſſeſſion, may legally ſuffer a Recovery and bar the 
** ſubſequent Remainders. | 


Title under the Judgment, to enter. And the Eftate which phe 
paſſed by the Feoffment, was according to the Right. 2 Ro. 
Abr. 5. Co. Litt. 5 2. 6. And the Warranty extended only to 
the Fictitious Title in Ejectment. The Poſſeſſion only was * 
transferred to Him; not the Freehold: And this was a mere 16 
naked Poſſeſſion; an accidental Poſſeſſion. Cartherw 1 to. proves N. 
that the Remainders were not diſcontinued for want of Tenant : 
to the Freehold, Dame Ann was never out of Poſſeſſion af the | 
Freehold. | * 
So that the Eſtate which Sir Robert gained by his Entry up- — 
on Dame Am could not be an Eſtate Tail in Poffeſfſton ; Be- th 
cauſe there was a prior rightful Eſtate for Life in Au orHER * 
Perſon. Therefore it muff be an Eſtate Tail in R MAIN DEX. Sc 
It is aſked, © When He firſt began to hold over unlawful- . 
ly?” The anſwer is—From his fr ft Entry. | N 
His Exrxy was not wrongful: Therefore he cannot be Z 
conſidered as a Diſſeiſor. But He uzeLD over, wilawfully, | 
Tis like a Tenant by Sufferance ; or a Man who enters upon 
the King, (who cannot be put out of Poſſeſſion;) or a 5 
Huſband after the Death of his Wife, Sc. And it is not eaſy h 
to apprehend the Diſtinction between entering © under the j 
Ejectment;“ and entering in purſuance of the EjeQment.” 
Conſequently, his was a mere naked Poſſeſſion : And the Free- q 
hold remained undiſturbed in Dame Ann. ( 
| X | 
As to the Fraud and Colluſion of Suffering a Recovery | 
There 1s ſurely ſuch an Inſufficiency of Eflate in a Tenant 1n - 
Tail in Remainder, thar He cannot ſuffer a Common Reco- q 
very. And ſurely the Court will not permit a Perfon wha = 
cannot be a Tenant to the Precipe Himſelf, to uAKE a Te- 


4th Point. Fourth Point. As to the Re-Entry of Lady Ann The 
Verdict did nothing: It is /the Entry that reveſts, It re- 

veſted nE Eſtate, which was an Eftate for Life : Whereas 

Sir R. A. the Son's Entry [under his Verdict only operated 

to give him a n«hed Poſſeſhon ; He having no Right — an 

ate 
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+ Eſtate Tail ix Poss ESSION. And He could not be Te- P. 104. 
nant in Tail in P:feffon, to One Purpoſe ; and in Remainder, 

to Another. Then Her Re-Entry left him Tenant in Tail in 
Remainder, as it found Him, 


In the Caſe in 2 Ro. Abr. 421. Title Remitter, Letter i. 
pl. 1. The Wife entered under an Act of Parliament, which 
remitted Her. 


5th Point, (as to the Remedy.) The Plaintiff f is wor 5th Point. 
barred of his Entry; by the Statute of Limitations 21 J. 1. c. 1 The Nad 
16. For the Recoveree was not intitled to ſuffer a Recovery —— A 
Not being Tenant in Tail in Poſſeſfon. omitted; 
for the Rea- 
As to Dame Ann's Recovery in the Ejectment brought by ſons given 
AMiks—T he Demiſe was laid fo far back as to over- reach the in the ſub- 
whole Term which Sir R. A. the Son had recovered: It was 1 
laid ſo far back, as to 5 Days after the Death of Sir R. A. * 
the Father, And Her Eſtate had never been diſcontinued; 
nor her Right of Entry taken away. So that Sir Robert the 
Son was never Tenant in Tail in Poſſeſſion. ' The Leſſor of 
the Plaintiff could not therefore enter till the Jointure of 
Dame Ann was at an End, and her Life-Eſtate determined. 
Neither could he enter, ſo long as the Leaſe t the Dacres 
was in being: Which did not expire till the Death of Thomas 
Dacres, the Surviving Leſſee, on 23d Fuly 1752. 


Note—The laſt of the four Arguments of this Caſe was 
intended chiefly for the Information of Lord Mansfield, who 


had not heard any of the former. 


"'Beyore it came on, his Lordſhip (having read the Caſe, 
and ſeen Notes of all the former Arguments,) ſent for the 
Counſel and Agents on both Sides; and told them, that a 
Point occurred to Him, which did not ſeem to have been 
particularly attended to in drawing up the ſpecial Verdict, 
and which He obſerved had been very little gone into in any 
of the former Arguments; That it ſeemed to Him material; 


And therefore he withed to have it ſpoken to: And He chofe 


to apprize them of it before-hand, to avoid further Expence 
and Delay to the Parties; becauſe if He ſhould defer men- 
tioning it, till aſter He had heard them in Court, and if they 
mould omit going fully into that Point in their Argument, 
and his Lordſhip ſhould continue to think it material, it muſt 
occahon a new Argument. 


The Point was, Whether, ſuppoſing the Recovery to be 
bad, yet the Plaintiff's EI R GTMENT was not barred by 
the Statute of Limitations.” 


2 b. That 
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+ P. 105. + That depended, He ſaid, upon many Conſiderations, 


which he deſired them to think of: As, firſt, Whether the 
Leaſe was made purſuant to the Power, or, (in other Words,) 
Whether the Leaſe was word, as not being made purſuant to 
the Power; (2dly) Whether it was not determined, upon 
the Extinction of the Eftate Tail in 1711; (3dly) Whether, 
as this Special Verdict was found, an Objection from the Sta- 
tute of Limitations was now open to be made. And He 
mentioned ſome Caſes to them, which he deſired them to 
look into, 7 85 


Accordingly, upon this laſt Argument, the ſaid Queſtion was 
very fully diſeuſſed, on both Sides: But, to avoid Prolixity, 
I have omitted to report theſe Arguments of the Counſel ; 
1 They fell becauſe every thing material upon f this Point will appear 
55 94 from the wg unanimous Reſolution of the Courr, given 
ger 25 by Lord Man fie . | 
a, . ; 4 
* N Lo x D¹ MANS FIZ ID now delivered the Reſolution of the, 
gin; 17 pa. Court; (Having firſt ſtated the Caſe and Special Verdict.) 
7. 102. F « ; | 
Sir Robert Allyns the Son being dead without Iflue Male, 
the Reverſion in Fee, deviſed to + Leſſor of the Plaintiff, is 
come into Poſſeſſion : And conſequently, he muſt be inti- 
tled to judgment in this Ejectment; unleſs the Defendants 
can ſet up a Bar to his Ricur, or to his Rx MEHD by an 
Ejectment. 1 


They ſet up a Bar to Bor R. 


In Bar of his RiœHr, they inſiſt upon the Common Recovery 
{ſuffered in Hilary, Term 9 Ann. A. D. 1710. In Bar of his 
Rzwepy, they inſiſt upon the Statute of Limitations. 


Ihe Common Recovery, if duly ſuffered, certainly deſtroyed 
the Rien of the Lefior of the Plaintiff, The Statute of Li- 
mitatrons, if his I itle of Entry accrued above 20-Years, before 
the 15th of December 175 2, has certainly taken away the 
RemeDyY BY EjJECTMENT. IH 2 Fre 


The Merits therefore muſt depend upon two General 
Queſtions. | N 9h 8 


iſt, Whether the ſaid Commen Recovery was duly ſuffered, 


tations. - 


. 
. 


zd, Whether this Ejedment is barred by the Statute of Lini- 


Firſt Gene- As to the firſt, The Objection is, That there was not a 


ral Queſ- good Terarit to the Pracipe: For, Lady Athyns the Widow | 
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t of Sir Robert the Father, had an Eſtate for Life in the 1 Page 106. 


Premiſſes; and did not join, by Surrender or otherwiſe, in 
any Conveyance of the Freehold to James Earle, the Tenant 
againſt whom the Præcipe was eng, | (There is no Occa- 
ſion to entangle this Part of the Cale with the Demiſe to the 
3 Dacres.) | 


The Defendants contend that there was a good Tenant 
to the Præcipe, upon two Grounds; (iſt Becauſe Lady 
Atkyns had no Eſtate for Life; and ſo Sir Robert the Son, 
was Tenant in Tail in Poſſeffion ; 2dly) Suppoſe She had an 


Eſtate for Life, yet Earle was a good Tenant to the Præ- 


cipe, by Diſſeiſin: Which they endeavour to prove two 
Ways, vis, 1ſt, That Sir Robert Atkyns, by his Entry, was 
Himſelf a Diſſeiſor, and by his Feoffment the 17th of Fanu- 
ay 1710, conveyed the Freehold he had acquired by Diſ/eifin, 
to James Earle; and 2dly, Suppoſe Sir Robert the Son was 
not a Diſſeiſor, yet his ſaid Feoffment was a Diſſeiſin, and 
made James Earle a good Tenant of the Freehold % Di/- 


ſeiſin. 


As to the firſt Ground, That Lady Aihyns had no Eftate 
for Life,” — The whole Argument depends upon this Pro- 
poſition, ** "That the Leſſer Deed was executed after the 
* Greater Deed; and conſequently, the Power to Sir 
* Robert Athyns the Father, to make a Jointure, was ex- 
* tinguifhed by the Fine levied in Trinity Term 1669.” But 
the Jury have not found the Fact, which was firft executed.” 
Both Deeds bear the ſame Date. They are both conſiſtent. 
They are both manifeſtly but one Agreement, executed by 
different Inſtruments, to anſwer different Purpoſes, and to 
ſuit (probably) the Convenience of one Party, who was in- 
tereſted only in a ſmall part of the Tranſaction. 


The Fine levied in Trinity Term 1669 purſued both Deeds, 
and comprizes all the Premiſſes in the greater Deed, by which 
the Powers were created, 


It never could be the Intent to revoke theſe Powers, at the 
Inſtant they were created; by the leſſer Deed, which makes 
no Mention of them; or by a Fine levied, agreeable to the 
greater Deed, in which they are contained. 


Sir Robert Atkyns, who ſurvived the Tranſaction above 30 


Years, has ſhewn by many Acts, that he underſiood the 
Powers to be well created and ſubſiſling, 


If it was neceſſary, We ought to preſume the leſſer Deed 
firſt executed, to ſupport the clear Intent of Parties, in a 


Family 
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t Page 107. f Family Settlement maile for valuable Conſideration For it 
is impoſſible to ſuppoſe, they could really mean to revoke or 
extinguiſh thoſe Powers, and take this way of doing it. But, 
in this Caſe, there is no Room for Preſumption: The Inter- 
nal Evidenee of the thing itſelf, ſpeaks them to be one Tranſ- 
action; and the ſame, to all Intents and Purpoſes, as if ex- 
preſſed in one Inſtrument. 


Le OCT 
a! 


As the Jointreſs clearly had an Eſtate for Life, the next au 
Ground is That James Earle was a good Tehant to the IF rec 
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Fræcipe, by Diſſeiſin.“ : 9 
** 3 - e 

The better to judge of this Queſtion, It may be proper to leg 
try to find out What the oi Law meant by a Difſeifin which ten 
conſtituted the Tenant of the Freehold, in reſpe& of every dia 
Demandant ſuing out a præcipe; although the Owner's Entry vor 
was not taken away: (For where the Right of Poſſeſſion was ſol 


acquired, and the Owner put to his real Action; there with- 
out doubt the Poſſeſſor had got the Freehold, though by 


Wrong.) 2 | ” 
| All the Law concerning Diſſeiſins, which is any way ap- | 2 
1 plwKwicable to the preſent Inquiry, exiſted and was in Uſe and ed 
. N Practice, be ore the Aſſize of Novel Diſſeiſin. The Aire T} 
| was introduced, (probably from the Uſage of Normandy, for U 
the Grand Couttumier treats of Aſſizes,) in or before rhe NE” 
Reign of Henry the ad. Glanville, who wrote in that Reign, Fes 
calls the great Aſſize a Benefit Clementiam Principis, de Con- Kn 
te. 2.4 25. filio Procerum, Populis indultam : And the f Myrtour fo, 93. T} 
Pa. 150. fays © Glanville introduced it.“ | tal 
Edit. 1642. . 
5 0 is a technical Term, to denote the Completion of that | 
Inveſtiture, by which the Tenant was admitted into the Te- fai 
nure ; and without which, no Freehold could be conſtituted It 
or pals, Sciendum eft Feudum, fine Inviſtitura, nullo modo con- cul 
ſtitui poſſe. Feud, Lib, 1. Tit. 25. Lib. 2. Tit. 1. 2 Craig. Lib. e 
2. Tit. 2. Cu 
Diss E ISI x therefore muſt mean ſome Way or other turn- or 
ing the Tenant out of his Tenure, and uſurping his Place and 
Feudal Relation, At the Time I ſpeak of, No Tenant could 4 
alien tvithout Licence of the Lord. When the Lord conſented, 8 


the only Form of Conveyayce, was by Feoffment publicly 
made, coram paribus Curie, with the Lord's Concurrence. Ri 
Homage, or Fealty, was ſolemnly ſworn; And Suit of Court . 
and Services were frequently done. | 


WI 

The Freeholder repreſented the whole Fee, did the Duty Co 
to the Lord, and deſended the whole Fee againſt Strangers. 

The Freehold never could be in Abeyance ; becauſe the 1 . 

Lord muſt never be at a Loſs to know upon whom to Je 


call, as his Tenant ; nor a Stranger, at a Loſs to know 
| againſt 


* 
A 
— 
Fi — 
er 
8 1 


/ OH HOSES ns. om. 
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+ againſt whom to bring his Præcipe. From the Neceſſity of + P. 168. | 
there being always a viſible Tenant of the Freehold, and the i 
Notoriety 20% acted, and did Suit and Service as ſuch, many fl 
Privileges were allowed to innocent Perſons deriving Title 1 
from the Freeholder de facto. 


If the Diſſeiſor died; after one Year's Non-claim, the De- | 
ſcent to his Heir gave Vim the Right of Poſſeſſion, and took } 
away the true Owner's Entry, The Stat. of 32 H. 8. c. 33. | 
requires 5 Years Non-claim. The Feoffee of a Diſſeiſor ac- 
quired Title of Poſſeſſion, at the Time I ſpeak of, by one 
Year's Non-claim. The Deſcent to /is Heir remains privi- 
leged as it was at Common Law: for the 32 H. 8. c. 33. ex- 
tends not to any Feoffee of the Diſſeiſor, immediate or me- 
diate. Co. Lit. 256. a. The Feoffee of a Diſſeiſor was fa- 4 
voured ; becauſe he came innocently into the Tenure, by a | 
ſolemn and public Inveſtiture, with the Lord's Concurrence. 


But the Statute ® *© Quia Emptores Terrarum,” (which took“ 18. E. 1. 
in Subinfeudations, and gave free Liberty of Alienation to v. Intro- 
the "Tenants of Subjects, and to thoſe who held of the King, duddion to 
as of an Honor or Manor ;) and other Statutes which extend- the Law cf 
ed the Power of Alienation to the King's "Tenant in Capite "mg 
The frequent Releaſes of Feudal Services; The Statutes of 8 * 


Uſes and of Wills; and, at laſt, the total + Abolition of all 1. . 


e — 


military Tenures; have left us little but the Names of Feoff= c. 24. and ' 
ment, Seiſin, Tenure, and Freehulder ; without any preciſe 13 C. 2. «. oi 
Knowledge of the thing originally fignified by theſe Sounds: 7. n 
The Idea modern Times annex to Freehold, or Freeholder, is 4 


taken merely from the Duration of the Eſtate, 


Copyholds, and the cuſtomary Freeholds in the North, retain 
faint Traces in Imitation of the old Syſtem of Feudal Tenures. 
It is obvious how a Man may viſibly be the Copy-holder, or 
cuſtomary Freeholder de fade, in Prejudice of the rightful 
Tenant, It is obvious too, that Uſurping ſuch Copyhold or 
Cuſtomary Tenure, is a different Fact, from a naked Poſſeſſion, 
or Occupation of the Land. 


But, whoever will look into the Practice of other Coun- 
tries, where Tenures ſubſiſt with all the Solemnities of Feoff- 
ments and Seiſins, upon every Change of a Tenant by Deſcent 
or Alienation, and upon every Uiarpaicn of the Real 
Right; will eafily comprehend, that at the time I ſpeak. of, 
it may be as notorious w/o 2as t/he Feudal Tenant de full), as 
who is now de facto Incumbent of a Living, or Mayor of a 
Corporation. 


Dissrisix was a complicated Fact, and differed from xy. Lib. 4. 
Diſpoſſeſſing. The Freeholder by Diſſeiſin, differed from a Nc. 1, 3. 
Seſſor by Wrong. Brafton 7 c. 2. De Aſiſa Nave Diſſeyſine, fo. 
160. puts many Caſes of Poſſeſſion wrongfully taken, which 

he oi 
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1 P. 109. f he calls Int uon; becauſe there is no Diſſeiſin: Poſſeſſio 


% quz nuda eſt omnino, & fine aliquo Veſtimento; quæ dici- whi 
* tur Intruſfio.” Yeftimento is Seiſin, Inveſtiture ; (from cipe, 
whence the Saxon Term Veſt ;) a Metaphor, the Feudiſts once 
took from Clothing: By which, they meant to intimate, We 
* that the naked Poſ/eſſion was clothed with Solemnities of the We 
* Feudal Tenure.” A particular Tenant, according to Feu- ſeiſi 
dal Notions, was in as of the Seiſin of the Fee, of which his mer 
Eitate was a Part. If he aliened the Fee, (which he could ther 
only do by ſelemn Feoffment, with the Concurrence of the Ow 
Lord of whom the Fee was held,) He forfeited his particular if," 
Eſtate, for having betrayed his Sehn with which he was in- ſeiſ 
truſted: But on account of the Privity and Confidence between 
him and the Reverſioner; and the notorious Solemnity of the I 
Act of Inveſtiture, His Feoffment diſſeiſed the Reverſioner. Tei 
no 
Bracton who wrote in the Reign of Hen. 34. (before Te- Glo 
nants could alien without Licence,) mentions the Diſſeiſin in Dif 
this Caſe, as a neceſſary Conſequence, and as a thing which -whi 
could not poſſibly be otherwiſe ; c. Fa De Aſſiſa Nova Difſeyſine, a L 
161, 2. Item facit quis Diſſeyſinam cum Quis in Sey/ina fue- 417 
* 7it ut de libero Tenemento & ad Vitam, vel ad Terminum a F. 
* Annorum, vel nomine cuſtodiz, vel aliquo alio modo ; Stat 
* ALium feoffaverit, in Prajudicium veri Domini, & fecerit 7 — 
alteri liberum Tenementum ; cum duo fimul et ſemul, de eodem rec 
* Tenemento & in ſolidum, eſſe non poſſunt in Scyſina.“ He con- a D 
ſiders it as impoſſible for the true Tenant not to be put out, * 
when the other actually came into his Place. ſors 
| 
Y So late as the 32d of Eliz. in the Caſe of Matheſon v. Trot, _ 
4 | i Leon. 209. The Diſtinction upon which the Judgment turns 8 
is That Henry Denny gained a wrongful Poſſeſhon in Fee ; dts, 
but did not gain any SE1SIN ; fo no Diſſeiſor : Therefore the ful 


*+* Deſcent to his Heir is not privileged.” 


No Body can diſſeiſe the King; neither can any one be Ov 
digeiſſed to the Uſe of the King. The King may be wrong- 

fully diſpeſſe/led: But the Intruder's injurious Poſſeſſion is | 

| ine aliquo Veſtimento, and called Intriſſon. The King cannot 

C be made a Diſſeiſor; not becauſe it is wrong; (For He may, wh 

| in Fact, with-hold the Poſſeſſion of Land ſrom a Subject con- * 
trary to Right :) But the Reaſon ſeems, according to the 

Feudal Syſtem, to be this: A Subject never could fand in N 


the King's Sciſin or Tenure; and the King never could be in en! 
the Sein, Tenure, or Feudal Relation of a Subject. By that =. 
Policy, all Real Property was held, mediately, or imme- anc 
diately, of the King: In the King himſelf, All real Property Aj 


was allo ral. 
| | The 
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which made the Diſſeiſor the "Tenant to the Demandant's Præ- 
cipe, though the Right Owner's Entry was not taken away, was 
once well known; But it is not nos to be found. The more 
We read, unleſs We are very careful to diſtinguiſn, the more 
We ſhall be confounded. For, after the Aſſize of Novel Di/- 
ſeiſin was introduced, the Legiſlature, by many Acts of Parlia- 
ment, and the Courts of Law, by liberal Conſtructions in Fur- 
therance of Juſtice, extended this Remedy, for the ſake of the 
Owner, to every Treſpaſs or Injury done to his real Property; 
2 bringing his Aſſize, He thought fit to admit himſelf diſ- 
eiſed. | ; 


It lay againſt Adviſers, Aiders, or Abettors, who were not 


Tenants. Co. Lit. 180. b. It lay againſt the Tenant who was 


no Difſeiſor ; as the Heir of a Diſeiſor, or his Feoffee. Stat. 
Glouceſter. It lay for the Owner, againſt the Diſſeiſor of the 
Diſſeiſor. The Tenant's not being ready to pay a Rent Seck 


when demanded, was, for the Benefit of the Owner's Remedy, 


a Diſſeiſin. Lit. f. 233. It lay for outrageous Diſtreſs. 2 Inf. 
412. It lay againſt Guardian, or particular Tenant who made 
a Feoffment, as well as againſt their Feoffees. 2 Inſt. 41 3. The 


— of Weftm. 2. c. 25. extends it to a Man's Depaſturing the 


rounds of another; or taking Fiſh in his Fiſhery. If One 
receives my Rent without my Conſent, I may ele& to make him 
a Diſſeiſor. Style 407. If a Guardian aſſigns Dower to a Wo- 
man not Dowable; the Owner may ele& to make her a Diſſei- 
ſoreſs. 24 Ed. z. 43. (cited in Co. Car. 203.) In a Word; 


For the ſake of the Remedy, as between the true Owner and 


the Wrong-doer, to puniſh the Wrong ; And, as between the 
true Owner and naked Poſſeſſor, to try the Title; The Aſſize 
was extended to almoſt every Caſe of Obſtruction to an Owner's 
full Enjoyment of Lands Tenements or Hereditaments. 


The Reports of Aſſize can only relate to Caſes, where the 


Owner admits himſelf diſſeiſed. 


The Law-Books treat of Diſſeiſin, with a View to the Aſixe; 
which was the common Method of trying Titles, till the Eject- 
ment came in Ule, 


Littleton, who wrote long after the Remedy by Aſſize was 
enlarged by Statutes and by an equitable Latitude of Conftruc- 
tion, ſpeaks of Diſſeiſins principally as between the Owner 
and Treſpaſſer or Poſſeſſor, with an Eye to the Remeby by 
Aﬀeze. | | 


Theſe are the common Places from whence many Deſerip- 
tions have been cited of a Diss EIsix. But ſuch Authori- 
Vor.I. I ties 


+ The preciſe Definition of what conſtituted a Diſſeiſin + P. 110. 


— — 33 


* e e ee 


11 
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+ P. 111. + ties can give little Light to the pre/ent Queſtion, which de- 


pends upon the Nature of /uc/: a Diſſeiſin as made the Diſſei- 
for Tenant to every Demandant, and Freeholder de facto, 1 wh 
SPITE- of the true Owner. Yet the Definitions in the Books, 650 
(though very imperfect,) favour often of that which originally De: 
vas an actual Diſſeiſin, in ſpite of the Owner. hy 
of 
Littleton, in $ 279. defines Diſſeiſin, with an &c: © Where Nos 
| * a Man enters into Lands or Tenements (where his Entry is by . 
| © not congeable,) and ouſteth him which hath the Freehold, 0 
F <« c. -The Comment ſays, © Every Entry is no Diſſeiſin, as ( 
N <« unleſs there be an Ouſſer of the Freehold.” And Co. Lit. 153. whe 
4 b. ſays, © Diſſeiſin is putting a Man out of Seifin, and ever x | 
1 «implies a Wrong: But Dr:/poſſeffion or Ejectment, is puttin 23 
4 “cout of Poſſeſſion, and may be by Right or Wrong. Diſeihs . 
N « eft un perſonal Treſpaſs de tortious Ouſter del Seiſin.“ 
[ Though the Term Diss EISsIx,“ uſed, happens to be the bY. 
| ſame ; the Thing fignified by that Word, as applied to the two th 
1 Caſes of actual Diſſeiſin, or Diſſeiſin by Election, is very differ- chin 
A ent. This Diſtinction of Diſſeiſin at Election, is made in the Na 
. Caſe of Blunden v. Baugh, Cro. Car. 303. of which Caſe, We rag # 
y have ſeen a Manuſcript Report, fuller than the Printed One. 1 
[ The three Judges, with whom agreed the four Judges of the | 
|. Common Pleas, argued and held That the Leſſee for Years T 
i of the Tenant at Will, was a Diſſeiſor at the Election of the cont 
„ « Original Leſſor, for the ſake of his Remedy; but never could dou? 
5 be looked upon as the Freeholder, or a Diſſeiſor in ſpite of Caſe 
|. the Owner, or with regard to third Perſons.” The Manu- Poin 
1 ſcript Report ſays, if a Precipe was brought againſt him, he Paln 
f | might fay © I am not Tenant to the Freehold.” A Variety of port 
like Cafes are put in Cro. Car.; (to which I refer—:) In the this, 
Manuſcript Report, there are more. Leſi 
: | : Elec 
When the eaſy ſpecific Remedy was by Afjize, where the hi 
Entry was not taken away, the injured Owner might, for his ſeiſe 
Benefit, elect to conſider the Wrong as a Diſſeiſin. So, ſince an 
Eje&ment is become the eaſy ſpecific Remedy, He may elect to 
call the Wrong a Diſpoſition. A 
the | 
Where an Zjedtment is brought, there can be no Diſſeiſin; his o 
becauſe the Plaintiff may lay his Demiſe when his Title ac- paid 
crued, and recover the Profits from the Time of the Demiſe. as 1 
The Entry confeſſed is previous to making the Leaſe : But whor 
there 1s no real or ſuppoſed Re- entry, after the Ejectment com- E. 
plained of. If it was conſidered as a Diſſeiſin, No meſne Pro- 81 
fas could be recovered without an afual Re-Entry. E 7 
| it 


If 


Hilary Term 30 Geo. 2. 


+ If the Leſſee for Life, or Years, makes a Feoffment, the + P. 112. 
Leflor may ſtill diſtrain for the Rent; or charge the Perſon to 
whom it is paid, as a Receivet ; or bring an Ejectment; and 
c/ooſe whether he will be conſidered as diſſeiſed. Metcalf on the 
Demiſe of Kynafton v. Parry and others; A Caſe reſerved at 
Salop Aſſizes 25th March 1742, for the Opinion of the Court 

of Exchequer ; (who gave Judgment in it, on the 24th of 
November 174 3,) was this Tenant in Tail, of Lands leaſed 
by his Father, to a Second Son, for Lives, (under a Power,) 
upon his Father's Death received the Rent from the Occupier, 
as Owner, and as if no ſuch Leaſe had been made during his 
whole Life. He ſuffered a Common Recovery. It was holden 
« That this was only a Diſſeiſin of the Freehold at Election; 
and that therefore He could not make a good Tenant to the 
Fræcipe And the Recovery was adjudged bad. 


Except the Special Caſe of Fines with Proclamations, (which 
ſtands entirely upon diftin&t Grounds, ) and the Conſtruction of 
the Stat. of 4 H. 7. c. 24. for the ſake of the Bar ; I cannat 
think of a Caſe, where the true Owner, whoſe Eutry is not ta- | 
ken away, may not elect, (by purſuing a poſſeſſory Remedy,) to | 
be deemed as not having been diſſeiſed. | 


The Conſequences of actual D:ſſeifins, conſidered as ſuch, 
continue Law to this Day. The Diſſeiſee cannot diſpoſe, or 1 
deviſe : The Deſcent takes away his Entry. There are two | 
Caſes cited in the Caſe of Blunden v. Baugh, material to this 
Point. Poufly v. Blackman, B. R. Trin. 18 Fac. Rot. 1230. 

Palmer 201. which is more fully ſtated in the Manuſcript Re-, V Cro 

port, than in * Crake. The Caſe (in Effect and Operation) was Jag. 659. 

this, Tenant at Will made a Leaſe for Years : The Original S. c. | 
Leſſor deviſed. Though the Leaſe by Tenant at Will, at the 4 
Election of the Original Leſſor was a Diſſeiſin, Yet they adjudged 
his Deviſe good; becauſe he had not elected to admit himſelf diſ- 
ſeiſed ; and, by making a Will, intimated the Contrary. 


- 
—— 


Another Caſe, (not in the Report in Cro. Fac. but cited in 
the Manuſcript,) was in the 14th of Eliz. Sir Ambroſe Cone, of 
his own head, entered into Lands of Sir William Hollis; and 
paid Sir Milliam, afterwards, a certain Rent, claiming to hold 
as Tenant at Will; and died. His Heir entered: Upon 
whom, Sir William entered. It was adjudged “ That at the 
Election of Sir William, Sir Ambroſe was a Diſſeiſor: But as 
* Sir William had not determined his Election before the Death 
of Sir Ambroſe, and entered upon his Heir, it was no Diſſei- 
« fin ; and conſequently, the Deſcent no Bar to his Entry.” 


I 2 1 F 


——_—— 
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8 P. 113. 


1 1 Salk. 
237. Bun- 
ter v. Coke, 


In the Caſe of Pou/ly v. Blackman, Palmer 205. It is ſaid, 
If a Diſſeiſee deviſe, and afterwards enter; the Deviſe is 


„good: Which Dodderidge denied, and ſaid there muſt be 


a new Publication. Which ſeems right, if there ever was a 
Diſſeiſin: For, where an actual Entry is neceſſary, it will not 
make good a Conveyance made before; as was holden in B. R. 


+May1738.& Dom. proc. in the Caſe of Berrington v. Parkhurſt. The 


actual Entry could not ſupport the Leaſe made before. Vet in 
+ Salk. 237. It is agreed, © the Deviſe is good; becauſe he 
vas ſeiſed ab initio, 10 as he might bring Treſpaſs :” i. e. He 
never was diffeiſed at all, by his Election; and he might make 
that Election, without an Entry; He might bring his Ejectment, 


he might bring Treſpaſs, without a Re-Entry. If it was not 
for this Doctrine of Election, what a Condition would Men be 


= 


in ! 


In the Caſe of Pouſly v. Blackman, there was no Entry : And 
after much Argument, it was at laſt reſolved unanimouſly by 
the whole Court, from the Inconveniences which would be in- 
troduced if a Leſſee by a ſecret Contract with a Stranger could 
defeat the Will of his Leſſor, That the Deviſe was good.” 
And in the Manuſcript Report where it is cited, One Point ſaid 
to have been reſolved is That the Owner, by making a De- 
viſe, ſhewed his ELECTION, vor to be diſſeiſed.“ 


I will now conſider Whether Fames Earle can be deemed a 


good Tenant of the Freehold by Diſſeiſin. | 


DrssE1sIN is a Fa#. It is not found: All the Jury fay, is 
That ſoon after the Judgment in Ejectment, Sir Robert entered 
« and was in Poſſeſſion.” This muſt be taken to be an Entry 
in conſequence of the Judgement It was ſo conſidered upon ſet- 
tling the Special Verdict: Otherwiſe the Defendants have no 


| Caſe; For it is not found, That Lady Athyns was ever ouſted, 


or quitted the Poſſeſſion, or that Sir Robert ever was ſeiſed. 


Taking Poſſeſſion, under a Judgment in Ejectment, never could 
be a Diſſeiſin of the Freehold. h 


Suppoſe it a real Proceeding —The Termor of a Diſſeiſee 
migh , at the old Law, recover againſt the Diſſeiſor: He might 
recover againſt the Feoffee of his Leſſor. But he never could 


thereby become a Diſſeiſer of the Freehold : He never could be 


other than a Termor, enjoying, in the Nature of a Bailiff, by Vir- 
tue of a real Covenant. In reſpect of the Freehold, his Poſſeſſion 


enured always by Right, and never by Wrong. If the Leflor had 


infeoff&d, it enured to the Alienee ; If the Leſſor was difſeiſed and 
might 
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away, it enured to the Heir or Feoffee or the Diſſeiſor, who in that 
Caſe had the Right of Poſſeſſion. 


Suppoſe the Proceeding [as it is) a fiitious Remedy. Then 
in Truth and Subſtance, a Judgment in Ejectment is a Recovery 
of the Poſſeſſion, (not of the Seiſin or Freehold,) without Preju- 
dice to the Rig/t, as it may afterwards appear, even between 
the Parties. He who enters under it, in Truth and Subſtance 
can only be poſſeſſed according to Right, prout Lex poſtulat. 


If He has a Freehold, He is in as Freeholder. If he has a 
Chattel-Intereſt, He is in as a Termor ; and in reſpect of the 
Freehold, his Poſſeſſion enures according to Right. If he has no 
Title, He is in as a Treſpaſſer; and without any Re-Entry 7 
the true Owner, is liable to account for the Profits. 


7 


It is found, That the Ejectment was brought by Sir Robert 
Atkyns, to recover the Poſſeſſion : But it is not found, that he 
claimed the Freefold, 


The Title muſt not be taken as in this Special Verdi, There- 
fore it appears he had no Right to the Poſſeſſion. His Feoffee 
could be in no other Condition than himſelf : He had a Poſſeſ- 
ſion without Prejudice to the Right ; and could convey no other. 


He was not in as a particular Tenant; — There was no Privity 


of any Seifin ;—He had only a naked Poſſeſſion. 


But the Caſe 1s gill ſtronger. The true Owner cannot even 
elect to make a Perſon in Poſſeſſion under a Judgment in Eject- 
ment, a Diss EIso R. He could nor bring an Aſſize of Novel 
D. Hein n The Entry is not injuſtèe & fine Fudicio ; but under 
Authority of a Court of Juſtice, and lauful; therefore not lia- 


ble to * by Fine, (as every Diſieiſin was.) 


The true Owner may enter upon a Diſſcifor : But after a 
Judgment in Ejectment, an actual Entry would be permitted. 
If there had been any Election in this Caſe ; the true owner 
elected not to be difſeiſed,” and recovered by Ejectment: 
Which, if there had been a Diſſeiſin, would have purged it. 


But there is ſtill behind, (though it happens not to be 
neceſſary,) a larger Ground, upon which to determine this 

ieftion ; and more ſatisſactory, becauſe more intelligible; ; 
from the Nature of a Common Recovery now, and a Feoffment 
to make a Tenant to the Precipe, with that View only. 


The 


t might enter, It enured to the Diſſeiſee ; if his Entry was takent P. 114. 
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§ P. 115. 5 The Senſe of wiſe Men, and the general Bent of the Peo- 
ple in this Country, have ever been againſt making Land perpe- 
tually unalienable. The Utility of the End was thought to 
juſtify any Means to attain it. 5 


Nothing could be more agreeable to the Law of Tenures, than 
a Male Fee unalienable. But this Bent © to ſet Property free,” 
allowed the Donee, after a Son was, born, to deſtroy the Limi- 
tation, and break the Condition of his Inveſtirure. 


No ſooner had the Statute de Donis repeated what the Law of 
Tenures ſaid before, That the Tenor of the Grant ſhould 
4 be obſerved ;” than the ſame Bent permitted Tenant in Tail 
of the Freehold and Inheritance, to make an Alienation, void- 
able only, under the Name of a Diſcontinuance. But this was a 
ſmall Relief. | 


| At laſt, the People having groaned for 200 Years under the 
Inconveniences of ſo much Property being unaltenable ; and the 

Great Men to raiſe the Pride of their Families, and (in thoſe 

turbulent Times) to preſerve their Eftates from Forfeitures, pre- 

„ pieces, of Venting any Alteration by the Legiſlature — The ſame Bent 
c omen on threw out a * Fiction, in Taltarum's Caſe ; by which, Tenant in 


Recoveries, Tail of the F reehold and Inheritance, or with Conſent of the 
pa. 7, 8, 9, Freeholder, might alien abſolutely. 
10, 


Public Utility adopted and gave a Sanction to the Doctrine; 
for the real political Reaſon, to break Entails: But the 
oſtenſible Reaſon, from the fictitious Recompence,” hampered 
ſucceeding Times, how to diſtinguiſh Caſes which were within 
the falſe reaſon given, but not within the real Policy of the In- 
vention. Till, at laſt, the Legi/lature applauded Common Re- 
coveries, and lent their Aid by the Acts of 11 H. 7. c. 20. 33 
H. 8. c. 31. 34& 35 H. 8. c. 20. 14 Fliz. c. 8. and lately 14 
G. 2. c. 20: (Which is a retroſpective and declaratory Law, and 
ſeems to have reſtored the Original Tenant to the Fræcipe.) Be- 
fore the Statute of Quia Emptores terrarum, Subinfeudations where- 
upon Rents and Services were reſerved, did not prevent the Præ- 
cipe's lying againſt the Freeholder of the Seignory. When 
common Leaſes to Farmers, for One or more Life or Lives, re- 
ſerving Rent, came in Uſe ; They, for that Purpoſe, reſembled 
Subinfeadations, and ought not to prevent the Præcipe being 
brought againſt the Owner of the Freehold, under which ſuch 
Leaſes were granted. | | 


As the Legiſlature has, for Ages, avowed the Propoſition ; 
We may now ſay © that Common Recoveries are a mere 
| | Form 


ci 
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& © Form of Conveyance.” All neceſſary Circumſtances of $ P. 116. 


Form and Ceremony are taken from its fictitious Original. 


The Policy of this Species of Alienation meant to take a 
middle Way as to Entails, between Perpetuities and abſolute 


Property. 


Alienations were allowed ; yet in ſuch a Shape as neceſſarily 
required Deliberation and Delay And they were only allowed 
to be made by Tenant in Tail in Poſſeſſion ; or by Tenant in 
Tail in Remainder, with Conſent of the Owner of the firſt Eſ- 


tate for Life. The Eldeſt Son was reſtrained in the Life-time 


of his Father, or Mother, or any other Anceſtor or Relation, 
ſeized for Life, under a Family Settlement. 


The Act of 14 C. 2. proceeds, upon the Parties to a Reco- 
very having Power to ſuffer it. Sir Robert Atkyns the Son had 
no Right to ſuffer a Common Recovery, without the Concurrence 
of the Jointreſs. Any Contrivance to do it 2vit/out her Joining, 
is Artifice and Evaſion. 


If Tenant in Tail in Poſſeſſion is diſſeiſed; though the Pre- 
cipe be brought againſt the Diſſeiſor, yet, if /e is vouched, the 
Recovery ſhall bar; Becauſe he had Power to Bar. 


In Lincoln College Caſe, 3 Co. 59. The Judges ſupport the 
Collateral Warranty of Sibi; becauſe She and Edward had 


Power to bar. 


In Jenning's Caſe, 10 Go. 44. The Recovery is ſupported, 
becauſe the Parties had Power. | 


By Parity of Reaſon, this Recovery ought not to be ſupported, 
becauſe the Parties had no Power : If it was ; the Law muſt be 


overturned. 


Every Remainder-Man in Tail might eaſily get a naked Poſ- 


Tefſion, and make a ſecret Feoffment. 


The Plan of Marriage and other Family Settlements, is © to 
limit a Remainder to the firſt, and every other Son in Tail.“ 
The Negative which the Father now has upon the eldeſt Son's 
ſuffering a Common Recovery, is the very Means and Confide- 


ration of getting the Eſtate re-ſettled, upon the Marriage of the 


Eldeſt Son. By this Method, the Moment he attains to the 
Age of 21 Years, He may ſet his Father at Defiance, ſuffer a 
Common Recovery, and bar all the reſt of the Family. This 
Conſequence alone, in a Caſe unprecedented, is a ſufficient Ob- 


- 


jection. 
2 When 
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& P. 127. When a Termor, after the 4th of H. 7th, made a Feaff- 


ment, and levied a Fine with Proclamations, and inſiſted upon 
5 Vears Non-Claim, the Judges, with ſtrong Senſe, ſaid, though 
a Feoffment by Tenant for Life, or Years, or at Will, is a 
Diſſeiſin; It ſhall not operate as a Diſſeiſin, to enable the Termor 
Himſelf to bar the Inheritance, by a Fine with Proclamations 
according to the 4 H. 7. c. 20. For, ſay they, lt was ne- 
„ yer the Intent of the Makers of the AQ, that thoſe who 
could not levy a Fine, ſhould by making an Eftate by Wrong 
« and Fraud, be enabled to bar thoſe who had Right. For if 
* they themſelves, evithout ſuch fraudulent Eflate could not levy 
% a Fine to bar them who had the freehold and Inheritance; 
« Certainly the Makers of the 4th of H. 7. c. 20. did not intend 
„that by making of an Eſtate by Fraud and Fractice, they ſhould 
have Power to bar them: And ſuch fraudulent Eſtate is as 
no Eſtate, in the Judgment of the Law,” S0 ſay I, in the 
preſent Caſe. It was never the Intent, that thoſe «v4» could not 
fuffer a Recovery, ſhould, by making an Eſtate by Wrong and 
Fraud, be enabled to bar thoſe in Remainder or Reverſion who 
had a Right. For if they themſelves, without ſuch fraudulent 
Eftate, could not ſuffer a Recovery to bar thoſe in Remainder 
and Reverſion; Certainly, the Framers of this qualified Spe- 
cies of Alienation, did not intend, that by making an Eſtate by 
Fraud and Practice, the ſhould have Power to bar them: And 
__ fraudulent Eftate is as no Eſtate, in the Judgment of the 
aw, 


- The Judges then put many Caſes, where a recovery in Dower, 
or other real Action; a Remitter to a Feme Covert, or an In- 


fant; a Warranty; a Sale in Market Overt; the King's Letters 
Patent; a Preſentation ; an Adminiſtration ;— In ſhort, all Acts 


Temporal and Eccleſiaſtical, ſhall be avoided by Covin : And 
from thence argue that a Fine which the Parties had no Power to 
levy directiy, ſhall not be ſupported indire#ly by Cavin. So argue 
I, in the preſent Caſe : A Common Recovery which the Parties 


had 10 Power to ſuffer directly, thall not be made good by Wrong | 


and Fraud. 


In the Spirit of the Makers of the 14 G. 2. I fay the Par- 


ties to this Recovery had ns! Power to ſuffer it: Therefore it is 
ſubſtantially bad. | | 


This is not the Caſe of a Feoffment to a third Perſon, for 


his own Benefit : It is, in Effect, to the Uſe of Sir Robert 
the Wrong-Doer, himſe!f. The Law conſiders a Feoffee to the 
Intent to be Tenant to the Pracipe, as a mere Inſtrument ſor 
one Purpoſe of form only. His Wife ſhall no: be endow- 
ed; His Statutes or Judgments ſhall not affect the Land; 
If he had a Term for Years, it ſhall no! merge. Let me ap- 

| | | peal 
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peal then to the oldeſt Authorities, in thoſe Times where 


the Solemnity and Notoriety of Feofſments, and the Feudal, P. 118. 


Veneration in which they were held, gave them all that won- 
derful Efficacy We read of: Could a Man, by his own inf u- 
rious Feoffiment, have acquired an Advantage to himſelf? Lit- 
tleton ſhall anſwer : He tells us what was eſtabliſhed Jong be- 
fore he wrote. Lit. & 395. If a Diſſeiſor inſeoff his Father 
« in Fee, and the Father dle ſeized of ſuch Eſtate, by which 
the Lands deſcend to the Diſſei ſor as Son and Heir, Cc; In 
« this Caſe, the Diſſeiſee may well enter upon the Diſſeiſor, 
« notwithſtanding the Deſcent : For that as to the Diſſeiſin, 
« the Diſſeiſor ſhall be adjudged in but as a Diſſoiſor, notwith- 
* ſtanding the Deſcent ; Quia Particeps Criminis.“ 


— 


Aſter the Statute De Donis, Tenant in Tail in Remainder, 
with the Concurrence of the Freeholder, might make a woidable 
Alienation, by Diſcontinuance : But he could not acquire to him- 
ſelf that Privilege, by an injurious Entry and Feofiment. *© He 
„ jn Remainder in Tail difſeiſes "Tenant for Life, and makes a 
« Feofiment, and dies without Iſſue, and the Tenant for Life 
« dies; He in Reverſion may enter: It is no Dilcontinuance.” 
Co. Lit. 347. a. 6b." It is no Diſſeiſin of the Reverſion. © If 
+ Remainder-Man for Life diſſeiſe the immediate Tenant for 
« Life; after the Death of the immediate "Tenant, he is in as 
„ Tenant for Life.” Neither ſhould a Reverſioner, by an inju- 
rious Entry upon the Tenant for Life, be, in reſpect of Stran- 
gers, allowed to tranſmit to his Heir the Privilege of Deſcent. 
If the Reverſioner diſſeiſes "Tenant ſor Life, and dies ſeiſed; 
the Deſcent ſhall not take away the Entry of a Stranger. Hob. 


323. 


From the Whole, We may conclude -- If, before the Intro- 
duction of Common Recoveries as a Conveyance, this Queſtion 
had been agitated in an Adwerſary Real Action, upon a Plea 
that Earle was not "Tenant of the Freeho!d ;” It would have 
been adjudged, from the Law and artificial Learning of Te- 
nures, © that He could not be ſo conſidered.” I/ the Queſtion 
had been, Whether Tenant in Tail in Remainder ſhonld, by 
* ſuch injurious Entry and Feofiment, acquire a Benefit to him- 
<« ſelf, to the Prejudice of the Reverſioner; It would have 
been adjudged, from eternal Principles of Juſtice, © that an 
Act founded in Wrong ſhould not, by Virtue of the Crime 
* itſelf, became legal, for the Author's Advantage.” 


And it is row agitated, when Common Recoveries are 
eſtabliſhed, as a Species of Aieration; — The only Queſtion is, 
* Whether the Rule of Law which requires the Concurrence 
* of the Owner of the firſt Eſtate for Life, ſhall be er- 
turned.“ is better to ſubvert the Rule directly, than 
ſuffer it to be done by a ſecret injurious Entry and Feoffment; 

which 
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which cannot be prevented, and which the Owner may never ö 6 

hear of. | | . die 

ä = 15 

$P. 319. J There is no Injury or Wrong, for which the Law does I 2. 
not provide a Remedy. But if this Stratagem ſhould prevail, 2 | 


Redreſs muſt follow too /ate ; unleſs the Entry of the Tenant ; gur 
for Life ſhall avoid the Recovery. If it would, there is an 


End of the preſent Queſtion : For the Jointreſs entered, and ? 7 
was intitled to the Profits from Sir Robert Athyns as a Treſpaſſer | a 
ab initio. | f , 

fou 


13 every Light, and upon every Ground of Law, this Reco- 
very is bad. 0 


As there is no Bar to the Rio nr of the Leſſor of the Plain- 


tiff— | Iv 

by 

Second Ge. The fecond General Queſtion is Whether the Leſſor of - 
neral Queſ- the Plaintiff is, by the Statute of Limitations, barred from re- | 
tion. covering in Tm1s Ejedment.“ Ita 
This Point was certainly not inſiſted upon at the Trial: And the 
therefore the Special Verdict is not adapted to it. The abſtruſe Hi. 
Learning, upon which the Validity of the Common Recovery 
| | depended, might engroſs the whole Attention at the Trial: J 
| And the Special Verdict having no Facts, (which eaſily might | 
| have been found,) particularly applicable to an Objection from s 
the Statute of Limitations, might occaſion the Queſtion not hav- cou 
4 ing been made at the Bar, till the laſt Argument. The Point aſte 
1 however is certainly open, upon this Special Verdict. be 
il An Ejectment is a poſeſſory Remedy, and only competent 0 
where the Leſſor of the Plaintiff may enter : Therefore it is tio! 

always neceſſary for the Plaintiff to ſhew, that his Leſſor had a 

Right to enter; by proving a Poſſeſſion within 20 Years, or ac- g 
counting for the want of it, under ſome of the Exceptions al- ers, 
1 lowed by the Statute. Twenty Years adverſe Poſſeſſion is a poſi- of 
| tive Title to the Defendant : It is not a Bar to the Action or Ne- gor 
medy of the Plaintiff, only; but takes away his Rig/it of Poſſe/- to 
fron. : | giv 
| Coy 
Every Plaintiff in Ejectment muſt ſhew a Right of Poſſeſſion, Fot 
as well as of Property : And therefore the Defendant needs not tho 
plead the Statute, as in the Caſe of Actions. V0i 
5 1 he Queſtion then is, Whether it appears upon this Special ( 
| Verdict,“ that the Leſſor of the Plaintiff ug ENTER, when « , 
| he brought this Ejectment. ſtoc 
hay 
On the gth of Noweniber 171 1, Sir Robert Athyns died with- Eft: 


out Iſſue Male. a He 
On 
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On the 19th of October 1 712, Lady Atkyns, the Jointreſs, F P. 120. 


died. Then accrued the Tile of Entry of the Leſſor of the 
Plaintiff. His only Excuſe for not 8 is, That He was 
« prevented by the ſaid Lx ASE of the 31ſt of May 1698, to the 
« three Dacres.” — That upon the Death of Thomas Dacres the 
Surviving Leſſee, on the 23d of July 1752, a new Title of En- 
try accrued : Upon which, He entered on the 1 5th of December 
1752 ; and brought this Ejectment. 


Three Anſwers are given: Any one of which, if well 
founded, 1s ſufficient, 


ft. That the ſaid Leafe was abſolute] y void, and of no Effect. 


2d. If good, It — by the Eſtate Tail being ſpent; 
by the expreſs Tenor of the Deviſe. 


3d. If ſubfiſting, yet, upon the Extinction of the Eftate Tail, 


It was a Truff to attend the Inheritance in the Leſſor of the Plain- 
tiff, and made part of his Title Deeds: Therefore could not ſtop 
the Statute's running, to protect an adverſe Poſſeſſion, nor give 
Him any new Right of Entry. 


Firſt. That the Leaſe was void. 


Sir Robert Athyns the Father, being only Tenant for Life, it Anrwer 
could, by Virtue of his Owner/hip, make no Eſtate to continue to the E- 
after his Death. This Leaſe therefore, after his Death, can only cuſe for nut 


entering. 


be ſupported by his Pozwer ; if it was made purſuant to it. 


Whether it vas made purſuant to his Power,” is the Queſ- 
tion. 


The Limitation and modifying of Eſtates, by Virtue of Pow- 
ers, came from Equity into the Common Law, with the Statute 
of Uſes. The Intent of Parties who gave the Power, ought to 
govern every Conſtruction, He to whom it is given, has a Right 
to enjoy the full Exerciſe of it: They over whoſe Eſtates it is 
given, have a Right to ſay © It ſhall not be exceeded.” The 
Conditions thall not be evaded ; It ſhall be frily purſued, in 
Form and Subſtance : And all Acts done under a Special Au- 
_— nat agreeable thereto, nor warranted thereby, muſt be 
Void. 


Of all kinds of Powers, the moſt frequent is that © to make 
* Leaſes.” For the Encouragement of Farmers, to occupy, 
ſtock, and improve the Land, It is neceſſary they ſhould 
have ſome permanent Intereſt. Unleſs the Owner of the 
Eſtate for Life was enabled to make a permanent Leaſe, 


He could not enjoy to the beſt Advantage, during his ov 
Lime: 


: 
| 
3 
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m P. 121. f Time: And they who come after, muſt ſuffer, by the Land 
being un- tenanted, out of Repair, and in a bad Condition. The 
Plan of this Power is for the mutual Advantage of Poſſeſſor and 
Succeſſor. The Execution thereof is checked with many Con- 
ditions, to guard the Succeffor ; that the Annual Revenne ſhall 
not be diminiſhed ; nor Thoſe in Succeſſion or Remainder, at 
all prejudiced in Point of Remedy, or other Circumſtances of 
full and ample Enjoyment. 


A a > 


There are two Methods of Leaſing in common Uſe in this 
Kingdom: At the beſt Rent; and upon Fines ; which, as the 
Lives or Leaſes drop, are conſidered among the annual Profits. 
This Power is always adapted to 50%. It is inſerted in almoſt 
every ſtri& Settlement of every Kind. It is inſerted in the 
Greater Deed of the 1 2th of June 1669 ; and given indiſcrimi- 

nately to Sir Nobert the Father, Sir Robert the Son, and Lovis his 
Wife. 


ee 


The Nature and View of a Power, ſo uſually given, is well 
underſtood: And Courts of Juſtice have always looked with 
a jealous Eye, to ſee that the Conditions in Favour of the next 
Taker be purſued ; not literally only, but ſubſtantially. It is 
not ſufficient that the antient Rent be reſerved : It muſt be re- 
ſerved with all the Beneficial Circumſtances. If payable before, 
at four, It cannot be reſerved at two Payments. Lord Mountjay's 
Caſe, 5 Co. 3. b6. The whole Rent muſt be payable annually 
during the whole Term. In that Caſe, It was holden © that 
* leſs could not be reſerved, even to the Leſſor himſelf, during 
his own Life.“ 


3 — — - , = had «„ «% fk -& - 29 x — tw = — «a 


One of the Reaſons in Elmer's Caſe, 5 Co. 2. ſhews the Rent 
muſt be payable annually during the Term. 


In the Caſe of Lady Charlotte Orby & al” v. Lady Mohn, 2 
Vernon 5 31, 542, Lord Cooper, Holt, and Trevor, All three 
held clearly, that a Leaſe © reſerving the be/ Ront,“ though 
good againſt an Owner of the Inheritance, was vid under a 
Power : And Cowper and Trevor held, That reſerving “ the 
Ancient Rent,” where Lands had been uſually demiſed ; though 
good and certain enough by Reference, againſt an Owner of the 
Inheritance, was void under a Power ; Becauſe it put the Re- 
mainder-Man under Difficulties in avowing. : 


„ Hs — 


— az 


The Intent was, ſay they, © that the Tenant for Life in 
Poſſeſſion might leaſe : So it was, on the other hand, that - 
the Revenue ſhould not be diminiſhed; but the ancient Rent, 
at leaſt, reſerved ; and in ſuch beneficial Manner, as might 
with Certainty, and wichout any Difficulty be recovered.” - t 
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5 © The Queſtion here is not, ſay they, Whether the t P. 122. 
« [eaſe is void for Incertainty, as between the Leſſor and Leſ- 
« ſee ; but where All Requifites are obſerved, and ſuch beneficial 


« Cauſes and Reſervations as ought to have been, for the Benefit 
« of a third Perſon, the Remainder-Man.” 


In the Caſe of the Earl of Card gan v. Montague, 6th June 
1755, A Decretal Order on the Maſter's Report; the Duke of 
Montague, "Tenant for Life, without Impeachment of Waſte, had 
Power to leaſe, reſerving ancient Rent where uſually demiſed, 
and beſt Rent where not uſually. demiſed : He made 24 Leaſes. 
The Maſter's Report, as to many of the Leaſes, which he report- 


ed Bad, was ſubmitted to: As where ancient Covenants * to 


„ grind at Mills, or to pay Land Tax,” were not in the new 


Leaſe; - Where ſome Part not within the Power, is included in 


the Leaſe ; -- Where many Manors were included in the Leaſe, 
reſerving a Sum certain, as the beſt Rent; which laid the Re- 
mainder-Man under Difficulties, to find out whether it was the 


| beſt Rent or not. As to Five of them which the Maſter report- 


ed to be good, Exceptions were taken. Their Validity turned 
upon this Caſe. The Words in the Power were © Reſerving 
« ancient, uſual, and accuſtomed Rents, Herriots, Boons, and 
Services.“ In the former Leaſes, the Tenants covenanted 
© to keep in repair :” That Covenant was omitted in this. The 
Lord Chancellor was of Opinion, that that Covenant was a Boon, 
and beneficial to the Remainder-Man ; and held theſe Leaſes 
wvoid, for want of it. He took ſome Days to conſider ; and de- 
clared he was clear upon the Argument, but took time, becauſe 
there was no Caſe in Point. The more he thought of it, the 
more he was convinced. The Principle he reſted upon was, 
that the Eſtate muſt come to the Remainder-Man, in as beneficial 
a Manner, as ancient Owners held it. 


I have gone fo far at large into the General Doctrine, not 
from any Difficulty ; but becauſe the Point is of ſo much Con- 
ſequence to the Leſſor of the Plaintiff. For this Writing of the 
31ſt of May 1698, has not Colour enough to make a Queſ- 


tion. 


iſt. It is no Leaſe at all. The very Definition of a Leaſe, is 


a Contract between Landlord and Tenant, by which both are 


bound in mutual Stipulations. | 


A Sale and Leaſe are defined to be the ſame Species of 
Contract. A Sale cannot be, unleſs ſome- body agrees to pay 
the Price: Nor can there be a Leaſe, unleſs ſome- body 
agrees to hire, and to pay the Rent. This Writing purports 

to be ſuch a Contract. It is an Indenture which implies 
| | | reciprocal 


. 
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| reciprocal Inſtruments, tallying One with the Other. It 


P. 123, 

a . profeſſes being made by Sir Robert Aikyns on the One Part, and 1 
the three Dacres on the other Part. But it is not The Dacres Po 
are not bound ; they never executed this, or any Counterpart. Ir 
It does not appear they knexw or conſented to the Making of - 

| It. G | 3 

. Livery of Seifin was immaterial. A Leaſe by Virtue of a ſu 
Pmoer, takes Effect out of the Settlement that gives the Power. fot 
But Jom Dacres, who gave the Letter of Attorney to take Li- 
very, died in 1765. Robert died in 1706. Sir Robert Athyns 
the Father, lived till 1709. Suppoſe, at his Death, 360/. a 9 


Year a beneficial Rent: Thoſe in Remainder could not demand ng 
it. Thomas Dacres had not executed the Leaſe ; He had not ac- 
cepted it; He never had entered under it: No Diſtreſs could be 


mas 


taken from him; No Action could be brought againſt him. ba 
One Man cannot oblige another to be his Tenant, at a high 
Rent, without his Conſent. 'This is ſo plain, that on the Part W 
of the Plaintiff, they have argued that Thomas Dacres was bound I 
by Acceptance; 3 Ways— | 4 
iſt. Becauſe Livery of Seiſin was taken in the Name of Jo/n, - 
Robert, and Thomas. _ 
Anſwer. Thomas gave mo Authority ſo to do It does not 
appear that he knew of it. But the mere Taking Livery of « 
Seiſin, if he never entered or occupied, would not be ſufficient to Ta, 
charge him with the Rent reſerved. a 
24. In the Ejectment brought in Hilary Term 1711, a De- — 
miſe was laid from Thomas Dacres, as well as the Jointreſs : And 1 
the Plaintiff had Judgment to recover Separates Terminos.” Fa 
; tur 
Anſwer. The two Titles are inconſiſtent - So there could wh 
not be really a Recovery upon both. But the Judgment purſued 
the Declaration; and was mere Form. It does not appear that | 
Thomas Dacres knew his Name was made Uſe of : And He ne- not 
der entered, or took Poſſeſſ;on. PO | up 
| the 
3d. That Acceptance ſhall be preſumed. And it is com- 
pared to Grants: and Thompſon v. Leach is cited. [V. 3 Lev. | 
284.] —_— 
the 
Anſwer. The Grornd of Thompſon v. Leach, and of all wh 
the Caſes there put, is, That a Gift imports a Benefit : Re 
and Cmſent to rece we a BOUNTY may fairly be preſumed, ral 
& till the contrary appear. But the Offer of Lands to a | 
ſubſtantial Man at a Rack Rent, does not import ſuch a Be- 
nefit, as No-body in his Senſes could refuſe. And here, Te 
there is no Room to preſume For the Contrary appears. Jo- Dy 


rr ” — — ů K 
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nas Dacres diſſented, during his whole Liſe; and newer tool f P. 124. 


Poſſeſſion. The Contrary appears too, from the Writing itſelf. 
It never was the Intent, that the Dacres thould take Poſſeſſion 
or pay Rent. It was to be a Conveyance only of the Ideal 
Freehold ; Which might Non-ſuit the Remainder-Man, in Caſe 
he brought an Ejectment againſt third Perſons ; or prevent his 
ſuffering a Recovery ; but never could be any Security to him 
for his Rent. 


It is immaterial, whether an Owner of the Inheritance could 
conyey an Ideal Freehold, to delay the Tenant in Tail, claim- 
ing under his Grant, from ſuffering a Recovery. 


The Queſtion here is, Whether it be that »/ua/ Huſbandry 
Leaſe, reſerving a Rack Rent, which is intended by every Power 
of Leaſing. f 


It is very clear that None of the Leſſees æwere bound by this 
Writing; more eſpecially, that Thomas Dacres was not. But 
I go further: Sir Robert Atkyns, the nominal Leſſor, was not 
bound by it. The Deed never was out of his own Poſſeſſion. The 
declared Intent proves it a Truf? for Sir Robert himſelf. His 
Will, under which the Leſſor of the Plaintiff claims, avers it 
to be a Truſt, and deviſes it as ſuch. 


It is no Objection to a Leaſe under a Power, © That it is in 
« Truft for him who executes the Power :” Proviped the legal 
Tenant be bound, during the Term, in all requiſite Covenants 
and Conditions. But here, at the Death of Sir Robert the Fa- 
ther, Thoſe in Remainder had no Tenant to reſort to: and the 
nominal "Tenant never did in Fact enter, nor could either in 
Law or Equity, ever have been compelled to enter, or pay One 
Farthing Rent. So that this Writing, calling itſelf an Inden- 
ture, and purporting to be a Contract, is Waſte Paper only, by 
which No-body ever was bound. 


Bur ſuppoſe it had been executed by the 3 Dacres ; It could 
not be ſupported as a Leaſe within the Meaning of the Power ; 
upon a Variety of plain Objections, in reſpect of the Premiſſes, 
the Rent, and the Remedy. 


iſt, As to the Fremiſſes demiſed—It comprizes too much; 
and Jays the Remainder-Man under Difficulties to know whe- 
ther the beſt Rent is reſerved. It extends to Things out of 
which no Rents can be reſerved ; as Tithes, Rents of Aſſize, 
Rents of Cuſtomary Tenants, Feedings, and Lands in the ſeve- 
ral Tenures of particular Perſons. 


The Condition of the Power is, That there ſhould be no 
Term exceeding 3 Lives in Being at the ſame Time : Yet the 
Demiſe extends to all and every the Rents reſerved upon any 
Leaſes or Grants. 
2dly, 
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2d Anſwer 
to the Ex- 


entering, 


— 


t P. 125. f 2dly. As to the Rent reſerved — The Power requires 


„The be Rent that can be reaſonably got, to be reſerved 
* payable during the Term.“ | | 


There is 10 Covenant for Payment. Under a mere Reſer- 
vation, it could not be payable till Entry: And therefore, in 


Fact, might newer be payable, during the Term. It is not 


found © to be the beft Rent.” 


zdly. As to the Remedy There being no Covenant to pay 
the Rent, the Leaſe might be aſſigned to a Succeſſion of Beg- 
gars. There being no Clauſe of Re-Entry, the Ground might 
lie unoccupied without any, or not ſufficient Diſtreſs upon it: 
So that the Remainder-Man could neither have his Rent nor his 
Land. There is no Counterpart ; an unuſual Omiſſion, and very 
prejudicial. | 


Therefore the Leaſe could nat have been ſupported, if it had 
been executed by the 3 Dacres : Which is not the Caſe. 


Every fraudulent, unfair, prejudicial Execution of ſuch a 
Power, in reſpect of thoſe in Remainder, is void at Law. 


If the Leaſe be a void Execution of the Power, againſt Arr, 
claiming unter the Settlement, It cannot be made good againſt 
the Rewerſion in Fee, whereof Sir Robert Atkyns the Father was 
ſeiſed, either by Virtue of the Livery, or by way of Eſtoppel, 
ſuppoſing the 3 Dacres to have executed: Becauſe an Intere/? 
wouid have paſſed during the Life of Sir Robert Atkyns the Fa- 
ther; and there is no E/toppel where any Intere/? paſſes ; and, to 
make it operate by Virtue of the Livery, out of the Rewer ſion in 


Fee, would be contrary to the whole Intent of the Deed plainly 
- expreſſed. Which brings Me to a ſecond Anſwer given. 


2d Anſwer. Suppoſe this Pocket, undelivered Grant of the 
Ideal incorporeal Freehold, a good Execution of the Power; 


cufe for not They have argued that it DETERMINED wit/ the Eftate Tail; 


That the only Cauſe of the Grant being * to preſerve the Rever- 
e fion during the Eſtate Tail” muſt gualify the Grant, and amount 
to a Limitation ; That there is no technical Form of Words neceſ- 


ſary to expreſs a Contingency, upon which an Eſtate for Lives 


may ſoon determine. 


The Deed might have ſaid expreſsly, If the Heirs Male of 
« Sir Robert Athyns the Son continue fo long; or, that the 
« Leaſe ſhould determine, if, during the Lives, the Eftate Tai! 
« ſhould be ſpent.” That the Intent of the Deed, plainly ex- 


ereſſed is tantamount. 


zd Anſwer. 


—— 


it 
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ires zd Anſwer, Suppoſe it to ſubſiſt lt is as a Truſt, and f P. 126. [ 
ved deviſed as ſuch, to attend the Inheritance of the Leſſor of the 34 Anſwer | 
Plaintiff ; which came into Poſſeſſion the gth of October 1712 LO _ 
: His Title and Right of Entry then accrued. abs. | 
oh | This Leaſe was One of his Muniments ; a mere Weapon in | 
ER his Hands: And it would be going a great Way, to ſay 
- i * ſuch a Form ſhould take from an adverſe Poſſeſſion the Be- 
** nefir of the Statute,” f 
Pay | But as we are All clear, That at the Trial, a Surren- | 
* « der of ſuch a Leaſe might, and ought to be preſumed, to | 
gat et in the Statute of Limitations,” The Special Verdict, 1 
We here, not having found ſuch Surrender, We cannot come at the 
” Juſtice of the Caſe in that Shape. 
It is unneceſſary to go into this Point, or the former : And 
= it would be very improper, unneceſſarily to do it. | 
a | | * 
If the Dacres had no Eftate by Virtue of this Demiſe, 
upon the gth of October 1712, Then this Ejectment was not 
h 2 brought within 20 Years after the Leſſor's Title accrued : 
And no Facts are found, to excuſe him within any of the 
Exceptions, 
11 Therefore We are Al! of Opinion that there ſhould be "1 
= | JupGmeNT for the DEFENDANTS. ; W | 
* A Wxir or ERROR was brought in the Houſe of Lords; * 1 
"0 and came on upon T/wur/day 26th January 1758, The Coun- al 
| ſel agreed, and were allowed, to argue the /aft Point, for 


| the Judgment of the Houſe, firſt : Becauſe, if their Lord- 
So ſhips ſhould be of the ſame Opinion with the Court of King's 
Bench, That this Ejedment was barred by the Statute of 

Limitations,” It would be quite unneceſſary to go into the fir ff 


Queſtion. 
the | 
Ts; All the Judges were ordered to attend, To whom, after 
ul; the Argument at the Bar was over, the Houſe propoſed the 
er- following Queſtion, vis. 
unt | 
eſ- Whether Sufficient appears by the Special Verdict in this 
ves Cauſe, to prevent the Leſſor of the Plaintiff, by Force of 
* the Statute of Limitations, of the 21ſt of King Fames the 
* Firſt, from Recovering in this Ejectment.“ 
2 Of 
be Whereupon, the Lord Chief Juſtice Villes, having con- 
Jil ſerred with the Reſt of the Judges, delivered their unani- 
4 mous Anfwer, * That Sufficient Does appear by the Special 


Verdict in this Cauſe, to prevent the Leſſor of the Flain- 
K « ff, 


Vor, I. 


—— — — — 
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+ P. 125. tiff, by Force of the Statute of Limitations of the 21ſt + 
of King James the Firſt, from Recovering in this Eject- th 

% ment. Aa 
3 | fir 

Then the Judgment of the Court of King's Bench was 2 

| | AFFIRMED, with 5. Coſts, F Fr 

| Jh; 

Fo ſer 

Wedneſday Green wer/. Mayor of Durham. me 
26th Jan, . | | or 
1757. Mr. Juſt. Wilmot abſent (in Chancery.) ar 
PX SORT Nt + bot a 1 | the 

T Hs Caſe was ſet down in the Crown-Paper, as a Spe- an 

| cial Verdict, and was ſo called; and was argued by jor 

One Counſel on each Side, in the ſame Manner as if it had of 

been a Special Verdict: But it was only a Verdict upon Six 

Teveral Traverſes to the Return of a Mandamus (on 9 Ann. c. * 

20.) directed to the Mayor of Durham, commanding Him an 

to /wwear- and admit Robert Green into the Place and Office of the 

a Freeman of the Company or Fraternity of Free-Maſons, Cc. me 

of the City of Durham, 30 

Te | | Cit 

The Right ſet up by Robert Green was his having been duly Ire 

Elected and ADMITTED a Freeman of the Company But int. 

the Objection to his being s OR N by the Mayor, was, That der 

He had wort conformed to certain By-Laws particularly ma 

* ſpecified in the Return and found by the Verdict.“ Re 

Ihe Return was That Durham is and from Time im- ſha 
memorial hath been an Ancient City, c.; and alſo, that a AS 

Power is given by a Charter of Tobias then Biſhop of Durham, nie 

(in 44 Elis.) confirmed by King James Firſt, to the Mayor _ tha 
Aldermen and Common-Covuncir for the Time being, or Cul 
the major Part of them, (of whom the MayoR AND SIX of ſun 
the Aldermen to be Sk vk x,) to make By-Laws, in the Stead, and 

for, and in the Name of the Whole Corporate Body of the City | 
of Durham and Framwe!gate. 15 
alle 
Then the Return ſet forth, that certain By-Laws were duly ſtan 
made by the Mayor Aldermen and CoMMONALT , in due Ford 
Manner met and aſſembled at the Guildhall, &c. on 8th Mo- 1 


vember 1728, And it particularly ſets forth and ſpecifies : 
three ſeveral By-Laws, as having been then and there made ; 
BY THEM ; to wit A 


That for the effectual preventing all Perſons being made a 

1iBy-Law. free, that have not a Rich or Tile to their — aw in of 7 
the ſaid City, and for the better regulating of the ſame, PR( 

The Mayor, One or more Alderman or Aldermen of the deri 

ſaid City, and the Wardens and Stewards of the ſeveral and 


and reſpective Companies for the Time being, SHALL, 
5 from 


— — 
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+ from henceforth EE at the Guildhall or Toll-booth in + Page 128. 


the ſaid City, four Times in every Tear, vis. on the firſt Mon- 
day after Martin-mas, the firſt Monday after Candle-mas, the 
firſt Monday after May-day, and the firſt Monday after Lum- 
mas, And Every Perſon that is hereafter to be admitted a 
Freeman of the ſailCiTy and Boxouch of Fremwelpate, 
ſhall be THEN AND THERE CALLED, at Three of the ſaid 
ſeveral Meetings, Ber ORE ſuch ie Admittance to be a Free- 
man; Ard to be APPRNOVED of by the ſaid Mayor and One 
or more Alderman or Aldermen, and the Wardens and Stew- 
ards of the ſeveral and reſpective Company or Fraternity (for 
the Time being) whereof He or they is or are to be made 
and admitted a Freeman or Freemen reſpectively or the Ma- 
jority of the faid Mayor Alderman or Aldermen and Wardens 
of ſuch reſpective Company then and there preſent, 


That any Warden Steward or other Freeman that hall Ma's E 2d By-Laws 


any Perſon a Freeman of the ſaid City or of any Company 
therein, contrary to the ſaid laſt Ordinance or By-Law above- 


mentioned, fhall reſpectively roRTEITH and pay the Sum of 


zol. to the Mayor Aldermen and Commonalty of the faid 
City of Durham, to be by them recovered by Action, or Diſ- 


treſs of the Offender's Goods, or otherwiſe, and to be paid 


into the Cheſt or Hutch, for the Uſe of the ſaid Mayor Al- 
dermen and Commonalty, to defray any public Expence that 


may happen to the ſaid Corporation or Fraternity. 
That in Caſe the Mayor of the ſaid City for the Time being 34 By-Law, 


ſhall ſwear any Perſon that has not actually ſerved Seven Years 
as an Apprentice with a Freeman of one of the ſaid Compa- 
nies or Fraternities belonging to or uſed in the ſaid City, or 


| ſhall not be jyftly intitled to the ſame by ancient Uſage or 


Cuſtom within the ſaid City, He ſhall forfeit and pay the 
ſum of 30/: Which ſaid Sum ſhall be recovered c. ut ſupra, 
and to be paid ut ſupra, 


All which ſaid feveral Ordinances and By-Laws the Return 
alledges to have, ever ſince the Making thereof, been con- 
ſtantly oblerved and kept Cc, and to be fill in their ful/ 
Force and Virtue, c. | 


That Robert Green was N o T elected and admitted a Freeman 
* the ſaid Co MANY of Free Maſons, Rough Maſons, 
allers, Paviours, Plaiſterers, Slaters and Bricklayers. 


That Robert Green was never duly called to be a Freeman 
of the ſaid City of Durham and Framwelgate, nor x VER av- 
PROVED f by the Mayor and one or more Alderman or Al- 
dermen of the City of Durham and Framwelgate aſoreſæid, 
and the Warden and Stewards of rhe ſaid Company or Fra- 
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and Admiſſion to be a Freeman of the ſaid Company or 
+ Fraternity, according to the firſt Ordinance or By-Law 
above mentioned, as he ought to have been. | 


And for theſe Reaſons the ſaid Mayor has not ſworn and 


admitted him, nor adminiſtered the Oaths to him uſually 
taken for the due Execution of the ſaid Office. 


pon this Return, Green takes 6 ſeveral Traverſes: on 
which Iſſues were tried, 


; 1ſt Iſſue.— That the Mayor Aldermen and Commonalty did 
or duly meet c, on 8th November 1728, in Order to make 
By-Laws c, Modo & Forma Ac. 


2d Iſſue.— That they did not in due Manner make the firſt 


5 By-Law mentioned in the Return. 


Law mentioned in the Return. 


34 Iſſue.— That they did vor in due Manner make the 
ſecond By-Law mentioned in the Return. 


Itch Iſſue.— The like Denial of their making the third By- 


5th Iſſue.— That He was elected and admitted a Freeman of 
the ſaid Company or Fraternity of Free Maſons c, as in the 


| Writ is alledged. 


6th Ifſue.—That he was duly called to be a Freeman of the 
{aid City of Durham and Framwelgate aforeſaid, and was 
approved of by the Wardens and Stewards of the ſaid Com- 
pany to be-a Freeman of the ſaid City of Durham and Fram- 


welgate. | 


The Jury find, As to the 1ſt Iſue—That upon the 8th. of 
Nowember 1728, the then Mayor and Aldermen and Com- 
monalty did in due Manner meet and aſſemble, at Nc, in order 


Fc, in ſuch Manner and Form as the ſaid Mayor by his Re- 


turn hath alledged. 


As to the zd Iſſue— That the ſaid Mayor Aldermen and 
Cammonaliy did then and there, Iv DU MAN NER, make 
the iſt By-Law in the Return mentioned, in ſuch. Manner 
and Form as is therein by the ſaid Mayor alledged. 


As to the 3d Iſſue— That they did in due Manner make the 
2d By-Law, in Manner and Form c. | 


As to the 4th Iſſue The like Finding, with regard to the 
zd Py-Law:: ; : | 7 F 
| I | , 


iſt 
2d 


As 
returt 
ralty 
and 2 
the V 
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ted a Freeman of the Company, as in and by the Writ is al- 
ledged : But that BEFORE SUCH his Admittance, He was not 
called at any Meeting held according to the ſaid By-Law in 
the ſaid 2d Iſſue mentioned, nor approved of by the then Mayor 
and one or more Alderman or Aldermen and Warden and 
Stewards of the ſaid Company or Fraternity, nor by a Majo- 
rity of them, according to the ſaid By-Law. 


As to the 6th Iſſue — That the ſaid Robert Green was xo 


duly called to be a Freeman of the ſaid City of Durham and 
Framæwvelgate, and approved of by the Wardens and Stewards of 
the ſaid Company or Fraternity of Free Maſons, Rough Ma- 
ſons, Cc, to be a Freeman of the ſaid City of Durham and 
Framwelgate. | 


This Caſe was argued on the 24th of November 1756, by 
Mr. Ambler for the Plaintiff, and Mr. Clayton for the Defen- 
dant ; when the Court ordered it to ſtand for Judgment of the 
then next Term. 


p Lord Mansfield now delivered the Reſolution of the 
ourt, 


The General —_ depends upon Robert Green's Righ/it 
to the Franchiſe which He claims. 


The Objection to his Right ariſes from his not being quati- 
fied according to the By-Law, 


If the By-law is good, and binding, and he appears to be 
an Object of it; He is certainly not qualified, and the Mayor 


has returned a ſufficient Reaſon for not admitting and ſwearing | 


him, 


All the Objections which has been made, therefore, tend to 
ſet afide the By-law ; Or, if the By-law be good, to ſhew that 
Robert Green's Caſe is not within it, 


It has been argued that the By-law is woid, upon two 
Grounds ; 


iſt. From Want of Authority to make it; 
2dly. From the Subject Matter. 


As to the Firſt The Objection is, That the By-laws are 
returned to be made by the Mayor, Aldermen, and Commo- 
nalty; whereas the Power is given to the Mayor, Aldermen, 
and 24 Common Couneil or the major Part of em; of whom 
ſhe Mayor and Six Aldermen ſhould be Seven, 


Anſwer, 


As to the 5th Iſſue That Green was elected and admit- f P. 130. 


». 
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I Page 131. Þ Anſwer. The Power to the ſelect Number is, to make 
© By-Laws in the Stead, for, and in the Name of the whole Cor- ſa 

% porate Body.“ Theſe By-Laws mig/t be made by the ſelect 

Number, a&ing in THE Name 0 the whole corporate Body; 
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and muſt be ſo intended : For the jury find, that they did in ſa1 
% due Manner meet, and in due Manner make the By-Laws.” an 
| ca 
As to the Second — That the By-Law is unreaſonable and the 

doid : For it is likened to the Caſe of the Taylors of Iyſwich, 
11 Co. 53. A By-Law © that none ſhould work at his Trade, | 
until he had preſented himſelf to the Company of Taylors, fla 
and proved \ he had ſerved 7 Years as an Apprentice, the 
and admitted by them to be a ſufficient Workman.” | 56. 
| ELIE the 
Anſwer. In that Caſe, the By-Law was againſt Law : It anc 
was againſt the 5th of Eliz. and a farther Reſtraint than the 3 
r 45 
| | ut 
But is By-Law is nat againft any Law==lt is not a Re- l | 
ftraint upon Trade; but ſeems a reaſonable Regulation, to tha 
revent Perſons being unduly made Free, who are not intitled wa 
E Service, or Purchaſe. It provides a Method ma 
for previouſſy examining into the Right of thoſe who claim to apf 
oo 2 2 0 . 1 
N Sat = L Ab 
Obj. That there is no Method to compel a Meeting of the of 
Mayor, Alderman or Aldermen and the Wardens and Stew- on 
ö 7c. HERES. 54 the 
A ph 8 | | bros 
2 Anſwer. This Objection extends equally to all corporate ſuc 

Aſſemblies, by Cuſtom, Charter or By-Law. But there is a 
known Method, by Mandamus. . N p h 
. y- 
Obj. If a Perſon has a Right to be admitted a Freeman, 2u 
et unleſs He be approved of by the Mayor, Ec. He is not to Rel 
be admitted: And there is no Method to compel them to ap- his 
So n 3 © 
Anſwer. If the Mayor, &c. diſapprove, without Cauſe ( 
a Mandamus will lie, ſuggeſting the Qualification and Righr E - TI 

of the Perſon claiming to be a Freeman, and commanding the 
Mayor to approve and admit. 55 4 
no 

But Suppoſing the By-Law good, it has been argued, that 
this Caſe is not within it. e 0 
1 5 mal 

ſt Obj. The Mandamus is, to admit Green to the Free- 
dom of the Campany The By-Law relates only to the Free- ; / 


dom of the City. 


ANY. 


— 


1 — — m — — — — 
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+ Anſwer. It appears from the ſecond By-Law, to be the t Page 132. 


ſame thing. 


2d Obj. The By-Law prohibits indeed the Election of Per- 
ſons not called, and approved, Cc. and ſubjects Diſobedi- 
ence to a Penalty; but does not make the Election v, and 
cannot transfer the Right of Election we/ted in the Electors, to 
the Mayor, c. | 


Anſwer. Theſe Objections are founded upon a Miſunder- 
landing of the By-Law, and a Miſc:nception of the Nature of 
the Cale, The Writ recites “ that Green had been duly elect- 
ed and admitted a Freeman ;” and therefore commands 
the Mayor to ſwear him The Mayor returns the By-law, Ec. 
and“ that before Green's ſuppoſed Election and Admittance 
* (by the Company) to be a Freeman, He was not called and 
approved by the Mayor, &c.” And the Fact found by the 
Jury is, That he was elected and admitted by the Compa- 
* ny; but not called and approved by the Mayor, c.“ 80 
that it appears upon this Record, that the Intent of the By-law 
was, that no Perſon ſhould be elected and admitted a Free- 


man of the Company, unleſs He was called at the Aſſembly and 


approved, &c. which was a previous Act to be done before 


the Company could elect him; the way to prevent the 


Abuſe. © that the Company unduly admitted Perſons to 
* their Freedom :” And the ſecond By-law inflicts a Penalty 
on the Company, who ſhould make any One Free, without 
the previous Calling and Approbation ; And the third By- 


la w inflicts a Penalty on the Mayor, who ſhould ſwear any 


ſuch Perſon. 


The Stating the Fact anſwers both the Objections. For the 
By-law makes the Appearance and Approbation a neceſſary 
Qualification, to the being made free by the Company, and a 
Reſtraint upon ie m to elect any one to his Freedom, before 
his conforming to the By-law ; And the Right of Election 


is not transferred to the Mayor, but remains where it was. 


Obj. It is not returned e that there was any Aſſembly, at 


_ © which Green might appear, to be called.“ 


Anſwer, It ſhall be intended, - And if 1 act there was 
no Aſſembly, Green might have pleaded it as an Excuſe. 


Obj. He might have been elected and admitted, before the 
making this By-law. . 1 


Anſwer. The Jury have found, © that he was elefted 
% and admitted: But that he was not called and approved 
| | | « furſu ant 
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I Page 133.“ | purſuant to the By-Law.” So that the By-Law as in 


Being, at the Time of the Election, Tc. 


It is to be obſerved, that it is not fated, what is the Me- 
thod of the Company's Electing Freemen, nor any thing in the 
Charter concerning it. For aught that appears, the Firſt By- 
Law. may be agreeable to the ancient Uſage, and revized by 
this By-Law and enforced with Penalties : But ſuppoſing it to 
be introductory of a previous Qualification, it ſeems to be rea- 
ſonable and well calculated to prevent improper Perſons, not 
intitled, being made free. It is much more ' reaſonable than 
the Cuſtom of London, that no Broad Cloth ſhould be ſold, 
but what was brought to Blackewell-hall to be examined ;” 
5 Co. 62. Yet this Cuſtom was held good; becaufe it was to 
prevent Fraud. 3 | 


We are of Opinion that None of the Objections are well 
founded; and therefore that the Return ought to be 
Allowed, qo eee 


Conſequently, as this was the Caſe of traverſing a Return 

to a Mandamus, purſuant to the Statute of 9 Ann. c. 20. 
the Rule was taken, | 

That'JupGMEnT be entered for the De yFEnDaAnT, 


Friday 18th Goodtitle, ex dimiff. Cheſter, verſ. Alker & Elmes. 


Tr. 26, 27 G. 2. Rot. 590. 


2B Yom. Caſe was firſt argued on Tueſday the 4th of February 
1755; when there were only 3 Judges; Mr. Juft. Wright 
having (two Days before) reſigned, and Mr. Wilmot (who was 
appointed to ſucceed Him) not being then called a Serjeant: 
And it was again argued. and determined, on this Day, (when 


Mr, Juſt, Wilmot was alſo abſent, in the Court of Chancery.) 


It was a Special Verdict in Ejectment for an Acre of 
Land lying in the Pariſh of St. Philip and Jacob in the 
County of Gloucefler, It finds, as to One Piece of Land, 
containing 14 Inches in Length, and 33 Feet in Breadth, 
(Parcel of the Premiſſes;) And as to One Other Piece of 
Land, containing 3 Feet 6 Inches in Length, and 7 Feet 
in Breadth, (other Parcel of the Premiffes ;) And as to 
Dne Other Piece of Land, containing 2 Feet in Depth and 
14 Feet in Length, (other Parcel of the Premiſſes contain- 
ed in the Declaration;) That Thomas Chefler, Eſq; was 
in 1648 ſeiſed in his Demeſne as of Fee, of and in the 
Manor iof *Bartm Regis in the County of Glouceſter, with 


che Appurtenances. That the ſaid T. C. Eſq; being ſo . 


ſeiſed, certain Articles of Agreement were, on 24th 


Tune 


cc 
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June 1648, made between the ſaid Thomas Chefter and One | Page 134. 


Tot.n Gotley o'herwiſe Dowle, reciting a Preſentment by the 
Homage, at a Court Leet of the ſaid Manor, holden 1cth of 
April 1648, That the ſaid Jo/n Gotley, alias Doxule in the 
new Building of a Houſe at Lafford's Gate, had encroached 
« upon the Waſte of the ſaid Thomas Cheſter then and yet Lord 
Hof the ſaid Manor, 14 Inches in Length and 33 Feet in 
« Breadth, without his Houſe; together with a Porch, 
without the Wall adjoining to the ſaid Houſe, of 3 Feet 
„ and an half; for the which Encroachment, the ſaid Jo/n 
Gotley alias Dowle was by the ſaid Jury amerced ; as by the 
* Preſentment aforeſaid, in the Rolls of the ſaid Court, ap- 
% peared :” The ſaid Thomas Cheſter and John Gotley thereby 
agreed, not only concerning the faid Amerciament, (whereof 
the ſaid Thomas Cheſter thereby acquitted and diſcharged the 
RENE Gotley :) But alſo the ſaid Thomas Cheſter, tor the 
Conſideration thereafter mentioned, agreed to permit and 
ſuffer the ſaid Fo/n Gotley his Executors and Adminiſtrators, 
to continue the peaceable Enjoyment of the ſaid Ground and 
Waſte encroached, without his Diſturbance ; And alſo to have 
Liberty to ſet and place a Poſt in the Street, Ee, and 3 other 
Poſts, Ic. without any Diſturbance or Trouble by him the 
ſaid Thomas Cheſter, Ec, for the Term of 100 Years from the 
Day of the Date of the ſaid Articles. In Conſideration where- 
of, the ſaid J. D. alias D. for Him his Heirs Executors, Cc. 
covenanted and agreed to pay to the ſaid T. C. his Heirs or 
Aſſigns, the Sym af 6s, 8d. per Annum yearly, Cc. during 
the ſaid Term: In Confideration whereof, the ſaid T. C. 
granted and agreed to let the ſaid Encroachment or En- 
croachments to ſtand, for and during the ſaid Term, without 
any Diſturbance, c. So as the ſaid yearly Rent or Sum of 
6s. 8d. be paid duly, c. And it was further found, That the 


.o firſt Pieces of Land particularly mentioned and deſcribed 


in the Verdict, are the two ſeveral Pieces of Land mentioned 

in the ſaid Articles to be encroached on by the ſaid 7% Gotley 
otherwiſe Dowle ; and Parcel of the Waſte, and Part of the 
Tenement in the Declaration mentioned; and were ſo en- 
croached and taken in by the ſaid J. G. otherwiſe D. Ix the 
building or erecting the Meſſuage or Houſe mentioned in the ſaid 
Articles, ſome {mall Time before the Date of the ſaid Arti- 
cles ; and then were lying in and Part of the ſaid Manor, and 
were part of a put lic Sircet and King's Highway, called Heft- 
Street, in the Parith of St. Philip und Jacob in the ſaid County of 
Gloucefler, and leading from the City of Landin to the City of 
Briſtol. A; EOS - 


The Jury likewiſe find That the ſaid yearly Sum of 6+. 8d. 
was duly and cinſtamilj paid, in Purſuance of the ſaid Articles, 
by the Defendants and thoſe whoſe Eſtate they have, to the 
ſaid Thomas Che/fer and the Succeſſive Lords of the ſaid Ma- 
nor, (his Deſcendants,) during all the ſaid Term of 100 
Years ; and from the End thereof, till Lady-Day 1950. 


hen 
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t Page 135. Þ Then they find That the Defendants Aller and Elmer, 


Semetime in the Year of our Lord 1748, erected certain Paliſa- 
does before the Front of the ſaid Houle, and thereby t in 
and incloſed the third Piece of Land, above particularly menti- 
oned and deſcribed, then lying in and being part of the ſaid 
Manor, and being then other part of the ſaid public Street 
and High-way ; and have kept the ſame ſo incloſed, ever 
ſince, to this Time: And that hat part of the ſaid Street where 
the ſaid Encroachments were ſo made, at the ſeveral Times 
of the ſaid Eneroachments, contained in Breadth (including 
the ſaid Encroachments) 60 Feet and no more. 


The Jury find Thomas Cheſter, Eſq; the Leſſor of the Plain- 
tiff, to be Heir at Law to that Thomas Cheſter, Eſq; deceaſed, 
who executed the Articles; and, as ſuch, to be eile of the 
ſaid Manor with the Appurtenances, as the Law requires; 
And that, being ſo ſeiſed, He made the Demiſe to the Plain- 
tiff: By Virtue of which Demiſe, He entered, c. and was 
ejected, &c. But whether upon the whole Matter aforeſaid 
in Form aforeſaid by the ſaid Jurors ſound, the ſaid G. A. 
and L. E. are guilty of the ſaid Treſpaſs and Ejectment, xs To 


the ſaid three Pieces or Parcels of Land, Parcel, &c, by them 


Argument 
for the 
Plaintiff, | 


ſuppoſed to be done, or not, the ſaid Jurors are wholly ig- 


norant, &c, and ſo the Verdict concludes in the ordinary Form. 


The Counſel for the Plaintiff made two Quettions ; vis. 


iſt Queſtion Whether an Ejectment will /ie ſor theſe Pre- 
miſſes AS DESCRIBED 1n the Declaration, 


2d Queſtion==W hether the Defendants are at Liberty to 
contrxvert the Title of the Plaintiff; or are ESTO FED from 


ſo doing. 


Firſt It may be objected, That no Ejectment will be 
* of Land which is part of the King's Highway,” But it is 
plainly and beyond Controverſy part of the Lord's Soil; tho 
it is indeed faid to be part of the Highway, This Highway is 
found to be 60 Feet wide. Therefore if enough be left for a 
public Way, the Reſt belongs to the Lord: At leaſt, He is 
not guilty of a Nuſance, if he ſhould ere& any thing upon the 
Owerplus Part of it. 


Now 60 Feet is much more than enough for any Highway ; 
And the Encroachment is only from the Front of the Houſe ; 
Not in the Middle of the Highaway, | | 


T he Overplus of the Soil is not veſted in the Crown ; but 
in the - Owner of the Soil. 2 E. 4. 9. Bro, & Fitab. Abr. 
Tit. Chimin,, In Tr. 13, 14 Geo. 2, C. B. and at Serjeants 
Inn, Selman v. Courtney, (concerning giving in Evidence, 

dE: a Right 


a. Ty n 
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+ a Right to a Highway,) It was unanimouſly holden, That, t Page 136. 


« in Treſpaſs, the Defendant may juſtify that it was a High- 
*« way, but cannot give it in Evidence; and that the Rig/t 10 the 
« Soil was mt in the Crown.” 


If the Highway was taken out of the Lord's Waſte, the 
Right and Property of it is clearly in the Lord And the Lord 
may diſtrain in it: So is 17 E. 3. 43 Pl. 31. If it was not 
taken out of the Walte, it belongs to the Owners of the Soil on 
each Side. The Caſe of Selman v. Courtney { ſupra) was ſo 
determined by all the Judges. 


The Owner of the Soil may cut down the 7. rees, and may 
have an Action for digging the Soil. So is 1 Ro. Abr. 392. H. 
2. and 1 Ro. Ar. 392, Pl. 3, Title Chimin private, Letter B. 


In the Caſe of Sir 7% n Lade v. Sheppard, H. 8. G. 2. B. R. 


The Land was the Property of the Plaintiff, who made it a 
Street; and the Defendant's Bridge reſted upon it; and He 
had (by Leave of the Commiſſioners of Sewers) arched over 
the Ditch, and dug the Ground, and fixed Poſts upon it. 
It was holden © That this making a Street was only a Dedi- 
cation of it to the Public, for the particular purpoſe of 
* paſſing and repaſſing ; but that the Soil belonged to the Oæun- 


4 . V3 Strange 1004. 8. C. In 1 My own 


| Note agrees 
with Sir Jobn Strange's. The Property remained in the Owner of the Soil: He 


© only gave the us of it tothe Publlc,” 


The General Queſtion is“ Whether a Part of a Hic n- 
* WAY be recoverable in an Ejedment.” 
The Deſcription of a Highway is laid down in Co. Lit. 56, 
a. The Property of the Soil of the Highway (as has been al- 
ready proved) is in the Lord of the Soil. An Action of Treſpaſs 
muſt be founded on Pof/effron : And an Ejectment is an Action 
of Treſpaſs. In Cre. Eliz. 339. Jordan v. Cleabourne—per 
Popham and Gawdry. It was bolden to be but a perſonal Ac- 
tion, and a Treſpaſs in its Nature. Therefore the Plaintiff 
might be poſſeſſed of it; and conſequently may recover Poſſeſſion 
of it, in an Ejectment; For if he has a Rig/t to the Poſſeſſion, 
he -w/? have a Remedy for it, | | 


It is not every Encreachment, that is a Nuſance to the Pub- 
lic: Some Encroachments may ſtand, Titzh. Ahr. 77. f. No. 
447. 8 E. z. is one Inſtance of it. But there, the King mutt be 
intended to be the Ozwrer of the Soil: Otherwiſe, the Rent 
would have belonged to the Owner of the Scil ; not to the King. 


The Sheriff ay deliver ſull Seifin of the Thing here de- 
manded, In Proof of which, they mentioned a Note of a 
Caſe before Lord Ch. Baron Pergel'y, in Wilthire ; where 

| | an 
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] Page137-F an Ejectment was brought for a Cottage in the Highqway ; 


And it was objected That it would not lie, becauſe the She- 
* riff could not deliver Poſſeſſion:“ But Ld. Ch. B. Pengelly 
over-rul-d the Objection; and ſaid that Mr, Juſtice 70% 
Pazwelt had been of that Opinion which Himſelf then went 
upon, and had done the like. "IS 

They inſiſted very ſtrongly, that the Sheriff can give Seiſin 
of the Thing; ſubject to the Rights of others, upon this 2 
ty, for particular Faſements, Co. Kitt. 4, a. Cro. Elis. 
421. Weldon v. Bridgewater. Cu. Litt. 48. 5. For the Rights 
of others are not to the Poss ESS ION; but to mere EASE- 
MENTS, which are collateral to the Thing itſelf, Cro. Fac, 
263. Sir William Wrey v. Veſper. And there is no Reaſon 
for making any Difference between public and private Eaſe- 
ments, This Argument might as well be uſed in Regard to 
ſuch an Eaſement, as a Right to ſer up Stalls in a Fair or Mar- 
ker. But the Caſe of the 17 4 Northampton v. Ward in 2 
Strange 1238, is a full Proof © that Treſpaſs is the proper Re- 
** medy for erecting Stalls in a Market,” Now if a Perſon 
ſhould build a Houſe, inſtead of ſetting up a Stall; Would 
not an Ejectment lie, by the Owner of the Soil? 


Secondly, (under the firſt Queſtion,) It will alſo be objected 
| here, © That the Thing demanded is not /+fficiently deſcribed ;” 
Ihe Ejectment being only“ for an Acre of LAND.“ 


The Plaintiff's Counſel ſaid they did not diſpute the Caſe 


of Knight v. Syms, Carth, 204. 4 Med. 9. 8. C. [V. alſo 1 


Salk. 254. S. C. and 1 Shower 338. 8. C.] “That an Eject- 
ment of ſo many Acres of Arable and Paſture, without ſhew- 
ing the Quantum of each Sort, is not good.“ But they ob- 
ſerved that in the preſent Caſe, two Anſwers may be given to 
this Objection; wiz. 1ſt. That this is no Part of the Doubt of 


the Jury : Therefore the Court will not lay any Streſs upon it. 


2dly. That the Special Verdict has aſcertained the Nature and 
the Quantity and the Situation of this Land; For it is found to 
be part of the Waſte, and is deſcribed even to Inches : So that 
the Sheriff can have no Doubt, waar to deliver Poſſeſſion of. 


Second General Queſtion—The Plaintiff '*s Counſel ſaid 
that This is an unconſcientious Defence ; as the Defendants 
have already enjoyed this a Hundred Years under theſe Ar- 
ricles, and have con ſtantly paid the Rent: And therefore 
they are xS TO ED from controverting the. Leſſor's Title. 
They cited 1 Salk, 276. Trevivan v. Lawrence & ab. and 
2 Ld. Raym. 1036, 1048, S. C. in Support of this Poſi- 
tion; and likewiſe to prove that not 5 the Parties, but 
alſo the Court and Jury, are bound by this Eſtoppel: In 

| | furthep 
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further Confirmation whereof, they alſo cited Co. Litr. 352. 
and 231, and Litt. J. 374. 


+ And therefore they prayed Judgment for the Plaintiff, + Page 158. 


The Counſel for the Defendants began with obſerving upon Arguments 


particular Parts of the Verdict, which they thought to be for the 


material. As that it is expreſsly found © That part of this 
Land is part of the Street, which is Part of the King's Hig/- 
« wny.” And the third Parcel is expreſsly found to be - 
« ther Part of the ſaid Street or Hig/way.”. And the Jury 
likewiſe find, That the Way is in Breadth (including the 
* Encroachments) 60 Feet, and No more > Which is FAR 
from Finding a Surplus, That it is not found © That the De- 
* fendants claim under Gotley,” That the Ejectment is for 
„ene Acre of Land with the Appurtenances :” But the Ver- 
dict deſcribes three Parcels þy Inches and Feet, The Plaintiff 
is found to be Lord of the Manor of Barton Regis; in which 
Manor this Waſte lies : And the two Pieces firſt mentioned are 
found to be encroached d and taken in, by erecting a 
Honſe; And that upon the third, certain Paliſadoes were 
erected. And the Doubt of the Jury is“ Whether the De- 
fendants were guilty of a Treſpaſs upon theſe Parccls of 
* Land.” 


They then proceeded to their Objections. 


iſt Objection— The Plaintiff's Demand, and the Finding 
of the Jury, are not agreealle to each other; ſo as to intitle 
the Plaintiff to recover, upon this Verdict. For the Demand 
is of an Acre f LAND, merely : Whereas it is found“ That 
* a Houſe is built upon the former two Parcels.” And this 
was a Fact within the Plaintiff 's Privi'y: And therefore the 
Ejeftment ought to have been brought for the HousE: not 
for the Land. So is F. V. B. pa. 192: Though with a 9s. 
indeed there. But, however, 39 H. 6. 8. and Bro. Demaunde, 
#. 14. 8. C. and alſo l. 5. & pl. 33. ſufficiently prove that 
the Demand ought to be, or an Hovuss ; not of Arable 
Land; (as the Term“ Land” imports.) So alſo do Plozy- 
den 168, 170. Hyll v. Grounge Fenkins 6th Centurv, pl. 83. 
Jo. 268. Cro. Eliz. 234. Hays v. Allen, Co. Entr, 612. 8. C. 
2 Rall. Br. 704. Title Trial, pl. 22. and Dy-r 47. 5. Ba- 
nifter v. Benjamin (in margire.) 


And if it was not to be thus ſpecifically demanded, as It is 
at the Time; there could be no certainty how to deliver Poſ- 
ſeſſimm. And ſuch Specification would be liable ro no Objec- 
tion: For in P. 12 G. 1. B. R. Sullivan v. Strange, 1 Strange 
2. An Ejectment “ de parte Domus“ was holden to be 

ood, | 


But here, the Verdict finds What the Plaintiff's Words of 
Demand are not apt and fit to intitle Him to recover. The 


De- 
ts, 
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+ P. 139. F The Sheriff may break open a Houſe, to deliver Poſſeſ- 
ſion of Part of it. 5 Co. 91. Semaine's Caſe, 2d Reſolution. ne! 
Style 238. More than enough, is Error: And Leſs is bad. In a! 
2 Ld. Raym. 14750. Bindover v. Sindercomb, A Deſcription of Inj 
* Part of a Houſe” was holden to be good; becauſe it ſuf- 
ficed to deſcribe it to the Sheriff. \ | | 

| | | cre 
Where the Land may be aſcertained, by being at the ly 
Plaintiff's Peril ſhewn to the Sheriff; yet even there, it muſt at 
be Land of the /ame Qualily, as was demanded ; (eſuſalem a 
generis.) Savile 28. Caſe 67, The Queen v. Ayleworth, Cre. 90 
Eliz. 265. Scriven v. Prince. Cro. Eliz. 465. Portman v. on! 
Morgan. A Demand of Land muft (in u Law) be certain, 
LuttrePs Caſe, 4 Co. 87. b. | 
I 
There was a Caſe of one Degory Green v. Wilkam Joins, Sh 
in 1715, where a Houſe was actually /azvn aſunder (They Su 
ſaid they had the Declaration from the Heir of the Defendant.) of 
It was an Ejectment of an Acre of Land, but further deſerib- a 
ed indeed,) Of which the Dean of Exeter was, the Claimant: Fo 
And, though there was no Judgment or Execution; Yet, by ap 
Conſent, the Houſe was ſawn aſunder, in order to deliver ha 
Poſſeſſion. 5 " 
Though fri Nicety has of late Years been gotten over, >, 
yet ſufficient Accuracy and Preciſion is till neceſſary: And 
part of a Houſe can never be ſaid to be within the Deſcription 
of Land, Co. Litt. 4. a. is no Authority againſt this: Nor 4 of 


Co. 87. b. And in Cro. Fac. 654. Royſton v. Eccleſton tw 
Ejectment “ de una Domo & de uno Pomario” was holden 

good, upon the Principle of their conveying a ſufficient Cer- 
tainty, ſo as that the Sheriff might deliver Poſſeſſion. Pal. (el 


3 37. S. C. 11 Co. 55. Savels Caſe, 1 Salk. 254. Knight v. Soi 
Syms, 1 Show. 3 38. S. C. 5 Bu 
1 6 , : a 4 
And it would be very dangerous, if Certainty of Deſcripti- Hi 
on ſhould not be #ri@ly kept to. 45 T] 
| 1 no 
Second Objection. This appears to have been Paree of me 
ije Waſte ; and ought to have been /» deſcribed : And alſo Tr 
it is part of the King's Hig freay. Therefore No Pyſſeſſion, or me 
no full Poſſeſſion, at leaſt, can be delivered of it. nu 
| | ac 
P. 15 G. 2. B. R. In the Caſe of Pple v. Dobſon, © Waſte re! 

* Ground” was thought a good Deſcription: Sed Adjourn”. 
[Cur? adviſ] Cro. Car. 511. Mulcarry and — v. Eyres and | 
Others, on Error in Ejectment, from Ireland, Bogye” was A 
holden a good Deſcription. | to 


And 2 


— -& * 7 
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* And it being the King's public Hi away, the Plaintiff can “ Page 140. 


never have Pyſſeſſian delivered of it. The Owner cannot levy 
a Fine of it: Nor can he diftrain in it; as may be ſeen in 2 


Inft, 131. 


In Caſes of Encroachments or Purpreſtures on it, theſe En- 
croachments are upon the King : And ſo is 2 Inft. 272. expreſs- 
ly; © Dicitur Purpreſtura, quando aliquid ſuper Dominum 
* Regem injuſtè occupatur, ut, &c; vel in Viis publicis ob- 
« fructis. And the Remedy is by Preſentment or Indi&ment. 
9 Co. 113. 5 C. 73. 4. 27 H. 8. 27. a, But an Aion lies, 
only where a Man receives a ſpecial Injury. 


How can the Plaintiff have yLExXaM Seiſinam of this? In 
1735, 8 Geo, 2. There was a Caſe of Well-adviſed, ex dimi/, 
Sir Bourchier Wray & al v. Foſs & al in Ejectment, at the 
Summer Aſſizes at Exeter. The Declaration deſcribed a Piece 
of Land, containing 40 Feet in Length and 4 Feet in Width, 


part of the Manor of F. Bur the Plaintiff was non-ſuited. 


or the Land was part of the Haſte And upon Evidence, it 


appeared to be part of the Highway, on which the Defendant 


had built. Lord Hardvicte held That no PossEsSSION 


* could be DELIVERE® of the SoO1L of the Hicn-war ; and 


therefore no Ejectment would lie of it: And if it was a 
* Nuſance, the Defendant might be indicted.” 


In the preſent Caſe, All theſe three Pieces of Land are part 
of the King's Highway, and are encroached upon: And the 


two former have /ub/i/ting Nuſances upon them. 


If a Highway lies within a Manor, It muſt be agreed 
(eſpecially as found here) that the Lord has the Property of the 
Soil ; to be uſed conſiſtentiy with the Privileges of the Subject: 
But the Queſtion is, Wha! Remedy the Lord has, in Cale of 
a Nuſance upon ſuch part of his Property as lies in the King's 
Highway, We ſay He has no ſpecific Remedy, by Ejectment. 
The Caſe of Sir 7%n Lade v. Shephard, 2 Strange 1004. does 
not prove that an Efectment will lie: That was not an Eject- 
ment; but an Action of "Treſpaſs. And perhaps an Action of 
Treſpaſs might have been here maintained : But not an Fjed- 
ment, And if the Lord of the Soil ſhould recover and conti- 
nue it, He would thereby become a Irong-doer : Whereas, 


according to 2 Inſt. 294. It is the Wiſdom of the Law, ſo to 


reſolve, ** ut fit Finis Litium.” 


As to Fitah. Abridgment 77. a. It is, the Caſe of the Ring: 
And by his Prerogative, He may continue it, if it be no Injury 
to the Subject. But a Highway muſt afways continue a High- 


way. Cro, Fac. 446. Fowler v. Sanders, fully 2 That 


* cannot be narrowed: Neither can it be incloſed.“ 


1 Second 


1 
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® Page 147. * Second General Queſtion. As to the Effippel—it does 
; not appear that the Defendants claim under Gotley, therefore 
that Point is out of the Caſe. 


Reply, Tr was urged by the Counſel for the Plaintiff, by way of Re- 
| ply- That as to the Eftoppel, the Court muſt neceſſarily in- 
tend, upon this Finding, that the Defendants themſelves paid 
the Rent, and erected the Paliſadoes in 1748: And the Rent 
which was paid from the End of the Term il 1750, muſt be 
preſumed to be paid by them; they being hen in Poſſeſſion. A 
Special Verdict is not to be taken ſtrictly; like a ſpecial Plead- 
ing. 
[2 Obſerve, , As to the t iſt Objection made by the Counſel for the De- 
that the two fendants— Mon Conſtat that this Land is built upon : Tis only 
Diviſions of found ** That in the new building of a Houſe at Laffords 
the firſt Gate 2foreſaid, Gotley had Encko0AacuED upon the Lord's 
Queſtion © Waſte, ſo many Feet, c.“ But it does not follow that 
were cou Getley actually BUIiLT upon the Land, which He ſo encroach- 
terchanged, | f 1 
in the Courie ed upon. For there are very many other Ways of encroaching 
of this Ar- upon Another's Land, befides building upon it: For Inſtance, 
gument : A Penthouſe ce ranging and dropping upon it, may be an 
The Coun- Encroachment. No Expreſs Fact of building upon this Land is 
fel forthe found. Indeed it is ſaid in the Finding, that the third Piece 
m2: of Land is taken in and encloſed with Paliſadoes, by the ſaid 
zun firſt, J. Gotley. But the Paliſadoes anſwer this Expreſſion: He 
with that incloſed it with them. 
_ ObjeRion, | 
which the Plaintiff 's Counſel had taken up [by way of Prolepſis] in the ſecond 
Place, V. pages 137, and 138.] | | | 


They agreed to the Doctrine of the Neceſſity of /ifficier! 
Certainty in the Demand: But ſaid and inſiſted that it is /uf/- 
cient, if the Sheriff may know how to deliver Pull. ion. 


The Term Lond” is ſaid by Lord Coke, legally to in- 
- clude Coftles, Houſes, and other Buildings, Co. Lit. 4. a. 
And by a Grant of © all a Man's Lande,“ All his Houſes, 
Mills and Woods would paſs + As appears in LuttrePs Caſe, 
4 Co, 87. 5. And by the Civil Law.“ Appellatione Fundi, 
** omne Aulifcium & omnis Ager continetur,” ibidem, - There- 
ſore, as they would paſs in a Conweyance,' there is no reaſon 
- why they ſhould not be included in an Eje&ment, upon a ſup- 
| foſed Leaſe: Which Leaſe, if it was a real Leaſe, would un- 
doubtedly carry them. c | 


None of the Things deſcribed in the Declaration differ from 
the Deſcriptions of them in the Verdict. 


Indeed it i>only 14 Inches in Length, that it is pretend- 
ed any part of the Houſe now covers. But the Words are, 
That whereas it was preſented that the ſaid J. G. had en- 

| croacſied 
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trans, 
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& croached upon the Waſte of the Manor of the ſaid 7. C.“ P. 14a. 


« &c. 14 Inches in Length and 33 Feet in Breadth, without 
«© his Houſe ; together with a Porch of three and a half Feet 
in Length and 7 Feet in Breadth, without the Wall adjoin- 
« ing to the Houſe.” Now it is not neceſſary that the Court 
' ſhould conſider theſe two Pieces of Land, as a Houſe ; eſpe- 
cially the latter, upon which the Porch is erected. 


It is not found to have been a Meſſuage at the Time of the 
Demiſe laid, On the contrary, the Pieces of Land encroach- 
ed upon are found to be Parcel of the Waſte, and part of the 
Tenement in the Declaration mentioned: Which Tenement is 
not a Houſe, but an Acre of Land. However, this Objection 
cannot overthrow the whole Verdict: For the third Parcel is 
clearly Land, and not Houſe. 


Ifa Man builds upon my Land, It would be very hard if 
I might not, notwithſtanding this, demand my own Lang. 


If the Ejectment was brought de parte Domus, (which they 
did not admit that it could be,) how would the Sheriff know 
wHICH Part to deliver Poſſeſſion of? The Plaintiff muſt, in 
both Caſes, /hew him, at his Peril, 


Though © Pomarium” be good, yet it would equally be 
good, if called Land.” 


"Roch hed Gans Objection made by the Counſel for the * 4 


Defendants, The Plaintiff's Counſel replied, that the Right is, 

admitted to remain in the Owner of the Soil, to be uſed con- E 
ſiſtently with the Privilege of the Subject: Which Admiſſion 
is ſufficient for our Purpoſe. He may dig Sand or Stones ; 
provided He does not commit a Nuſance in the Manner of 
doing it, Therefore tis plain that He has a private Right re- 
maining in Him, | 


And ad quod damnum alters no Property : The Owner re- 
tains the old Road, diſcharged of the Eaſement, which 1s 
transferred to another Part of his Land. 


The Court have nothing to do with the Nuſance, in this 
Caſe : It does not appear to the Court, to be any Nuſance ro 
the Highway; or that Mr. Chefter will continue it, if he 
thould recover the Land. 


Cre. Tac. 446. was for a ſpecial Injury received from thy 
Defendant's laying Logs in the Highway : But though th 
King can't narrow his Prerogative, to. the Injury of tb 
Subject, yet it does not follow from that Caſe, that the Pr- 


rty of the Highway is not in the Owner of the Soil. 
WI. I g . Lord 
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Page 143. 


Lord Mansfield aſked whether they had any Note or Re- 
port of that Circuit-Caſe which was faid to have been deter- 
mined by Lord Harduicke ; and by whom it was taken. But 
there was no Note or Report of it; And it ſeemed to have 
been mentioned at the Aſſizes, from ſome imperfe& Recollec- 
tion. He therefore proceeded to give his Opinion immedi- 
ately ; putting this Caſe of Sir Baurchier Wray out of the Way 
entirely; as being ſo looſely remembered and imperfectly re- 
ported, as to deſerve no Regard, nor to be at all clear and 
intelligible. He ſaid it was impoſſible to ſuppoſe that Lord 
Hardwwicke had any Note or Memory of ſuch a Point ariſing at 
the Aſſizes: Otherwiſe, he would wait till he could know the 
true State of it from his Lordſhip, from the Deference he paid 
to ſo great an Authority. But from the Manner in which it is 
quoted, there is no ground to ſay .what the State of that Caſe 
or Determination really was. 


As to the Queſtion & Whether an. Ejectment will lie, b 
* the Oæuner of the Soil, for the Land which is ſubject to Poſe 
* ſage over it as the King's Highway,” | 

1 Ro. Ar. 392. Letter B. pl. 1, 2. is expreſs—* That the 
„Hing has Nothing but the Paſſage for Himſelf and his Peo- 
ple: But the Free/old and all Profits belong to the Owner of 
the Soil.” So do all the 7rees upon it, and Mines under it 
(which may be extremely valuable.) The Owner may carry 
Vater in Pipes under it. The Owner may get his Soil di/- 


"charged of this Servitude or Eaſement of a Way over it, by a 


t V. ate, 
P- 135, 16. 


Vrit of Ad quod dammm. 
Iris like the Property in a Market or Pair. 


There is no Reaſon why he ſhould not have a Right to aL, 
Remedies for the Freehold ; ſubject ſtill indeed to the Servitude 
or Eaſement, An Afize would lie, if he ſhould be diſſeiſed 


of it: An Action of Treſpaſs would lie, for an Injury done 
to it. | | | | 


I find by the Cafe of Selman v. Courtney, Tr. 13, 14 C. 2. 
| that a Point which had been before the Court of Exche- 
quer in the Caſe of the Dutcheſs of Mar/borough v. Gray, 
M. 2 G. 2. is now ſettled; vis. © That its being a Highway 
cannot be given in Evidence by the Defendant, upon the 
General Iſſue:“ Which proves that the Ownerſhip of 
the Soil is not in the King. I ſee no ground why the Owr- 
er of the Soil may not bring Ejedment, as well as Treſpaſs ? 
It would be very inconvenient, to ſay that in this Caſe He 
hould have x o ſpecific legal Remedy; and that his only Re- 
lef ſhould be repeated Actions of Damages, for Trees and 
Nines, Salt-Springs, and other Protits under Ground, 
"Tis true indeed that he muſt recover the Land, ſubje# P 

the 


3 


—— 
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+ the Way : but furely he ought to have a ſpecific Remedy, + P. 144. 


to recover the LAX D ITSELP ; notwithſtanding its being 
ſubject to an Eaſement upon it. 


Second Queſtion As to the Deſcription 


I don't know whether it is not even better deſcribed by the 
Name of the Land, than of a Houſe, or part of a Houſe. 


I think it would have made the Objection much Froxger, if 
the Plaintiff had only claimed the Nusance, inſtead of the 
Land on which the Nuſance is erected. 


Here He does not claim the Nuſance : He claims the Land. 
And the Tenants in Poſſeſſion of it defend themſelves by ſay- 
ing That they have erected a Nuſance upon it.“ Now it 
would be a ſtrange thing, if et ſhould be a good Defence 
againſt the Owner's recovering his Land, 


But however, this is not a Houſe (which perhaps ought, if 
it were ſo, to be particularly named ;) but merely a Wall or 
PART of 4 Fall or Building; And there is not ſuch Preciſe- 
neſs required in Ejedment, as there Is in real Actions. 


The Courts will go to the utmoſt Extent, in ſupport of 
Ejectments; that People may have ſpecific Remedies for their 
Rights. 


Dyer 47. a. pl. 6. is very ſtrong. There the Recovery was 
of 100 Acres of Land, 20 Acres of Meadow, and 40 
Acres of Paſture, in D.“ without mentioning any Houſe or 
Garden: And the better Opinion ſeems to be © Thar the 
+. Plaintiff ſhould thereby recover the Buildings built there- 


cc upon, 


That was an Action of a higher kind than an Ejectment: 
It was a real Action, a Writ of Intruſion, in which that Re- 
covery was had. | 


But here, the building erected is only AR of a Houſe or 
Wall: And it is erected, by Incroac/ment, upon the Plaintiff 's 
Land, 


The Caſe of the Defendant is moſt unfavourable : For he 
inſiſts upon holding the Thing demanded without any Pretence 
of Title ; and inſiſt that the Plaintiff ſhall bave no ſpecific Re- 
medy for his Land. 


Therefore I am of Opinion that the Plaintiff ovght to reco- 
ver upon this ſpecial Verdict. 


Mr. Juſt. Deniſon concurred, | 


—_ 


— 
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T Page 145, + The Difficulty at the Aſſizes aroſe (as the Judge who 
1 Note: tried the Cauſe has f declared) merely upon an Apprehenſion 
Nr. Juſtice that there had been a Determination at the Aſſizes formerly, 
Fofter, who by Lord Hardanicte, That an Ejectment would not lie for a 


_ Property in Soil, over which there was a Highway z be- 
declared * cauſe the Sheriff could not deliver Poſſeſſion of the High - 


this, during way,” | 
the Courſe 

of the Argument, He ſaid He ſhould have had no doubt about it, at the Trial; 
but upon its being alledged that Lord Hardwicke, (ſor whom every One has and 
«< oughtto have a Veneration,) had made ſuch a Determination 3” And he would 
not take upon Himſelf, to over-rule the Opinion of ſo great a Man. 


But the Reality of this Authority has not been at all proved, 
to any kind of Satisfaction. | 


Treſpaſs would undoubtedly lie: Why then ſhould not an 
Ejectment? | 


It is ſaid That the Sheriff cannot deliver full Poſſeſſion,” 


But why not? Indeed, it muſt be ſabjed to the Eaſement: 
But there is no other Difficulty in the Matter, 


Therefore I take it for granted, that there was ſomething 
more 1n that cited Caſe of Sir Bourchier Wrays, than We are 


now apprized of, 
As to the ſecond Queſtion 


It might have been perhaps difficult to have deſcribed this 
fart of a Houſe, | 
In that Caſe in Dyer 47. a, I take it that the Formedon in Re- 


verter was well brought for the La xD, ſecundum formam de- 
ni The Plaintiff had nothing to do with what the Defendant 


had done with it, or built upon it. And I think the four 


Judges who held on that ſide of the Queſtion, were in the 
Right, 

And upon this Special Verdict, the Sheriff would have no 
Difficulty to deliver Poſſeſſion ; for any thing that I can ſee, to 
Talle any. 


I think that Caſe in Dyer is good Law, That was in a real 
Action: And much more will the ſame Reaſon hold upon 
Fjetment, (which would even lie for Tithes.) [V. Cre. Gar. 


3 01.] | 


And I think this Ejectment was Letter and more properly 
brought for Land, than it would have been for part of 4 
* Hauſe,” i : 


Mr. Juſt, Feſter agreed that the Caſe in Dyer was good 4 
: n 


— — 


ing 


* 
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Caſe, when it was before Him at the Aſſizes, but ſrom the 
then-apprehended Authority of the cited Caſe, ſaid to be de- 
termined by Lord Hardwicke, [V. ante, 145. | 


The Owner of the. Soil has Right to aLL aBove and u x- 
DER Ground, except only the Right of Paſſage, for the King 
and his People, e | 


And the Caſe in 1 Ro. Abr. 392. Letter B. proves this. [V 


ibid. pl, 1, 2, 3, 4, 5 & 6.] 


Therefore he entirely concurred with his Lordſhip and his 


Brother Deniſon, (for Mr. Juſtice Wilmot was e not preſent in“ V. ante, 
Court at either of the two Arguments of this Caſe,) that there "33" 


ſhould be 


JupemtnrT for the PLainTIFE, 


Tooker werſ. Duke of Beaufort, 


New Trial had been moved for, on a ſuppoſed Mi/di- 
A rection by the Judge who tried the Cauſe, in admitting 


à Commiſſion under the Seal of the Court of Exchequer, P. 33 
0 


Elis. Rotulo 290. to be given in Evidence ; although it was 

jected at the Trial, That this Commiſſion was Res inter 
* AL10sS ada; of which the Beaufort Family could have no 
* Notice, nor Opportunity to defend it ; and therefore it could 
% not affect them: . it ought NOT u have been 
* AT ALL admitted as Evidence ; for the ſame Reaſon that a 
* Verdi in a Cauſe between other Parties cannot he given in 
Evidence in a Cauſe between Strangers to the former Cauſe.” 


NM. B. This Commiſſion (P. 33 Eliz. Rotulo 290, in 
Scacc) was directed to 5 Commiſſioners therein nam- 
ed, ad inguirendum, tam per Sac” um proborum & legali- 
um hominum Com ni South'ton, quam per Depoſitiones 
quorumcunque teſtium, ac omnibus aliis dis mediis & mo- 
dis quibuſcunque, $i Prior aut Prioratus Sci? Sewithins 
** Winton, in jure Domus five Priorati-, fuit ſeiſitus in 
* quibuſdam terris vac Woodcrofts, &c. ur Parcell 
de Manerio de Hinton-Dautney ;” Necnon, Si Hen- 
* ricus, Pater noſter, (in eius wviia,) Dominus Edwar- 
dus ſextus, Regina Maria, aut Nos ini, d tempore Di 

ſulutionis Prioratus Sci Swithini Sc. c.“ with an 
Order for the Sheriff to ſummop a Jury, &c, 


Ty 


And he repeated, that He had no doubt of the preſent | Page 146, 
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T Page 147. f To this is returned An Inquiſition taken the gth of 


April 32 Elis. Whereby it is found © That the Prior of St. 
„ FSzwithin, in Right of his Priory, was ſeiſed of the ſaid 
„Lands called Woodcrofts, & c. as Fart and Parcel of the 
Manor of Hinton-Daubney; and that from the Diſſolution of 

* the ſaid Priory, King H. 8, King E. 6. and Queen Mary 
* were ſeiſed, and Queen Elizabeth Herſelf, in the ſame 
«© Right, to the 27th of May then laſt paſt.” 


There are alſo returned the Interrogatories adminiſtered on 
her Majeſty's Behalf, and the Depoſitions taken thereon. 


The Subſtance of the Judge's Report was, That He ad- 
mitted this Commiſion and the Return to it, and the 1 
to be read in Evidence; Holding them to be adniſſible 
Evidence, though not concluſive. That there was likewiſe 
much Parol- Evidence of the Poſſeſſion of borh Parties; and 
that there had been a mixed Poſſeſſion: But that He, in 
his Direction to the Jury, did lay great Streſs on this Commiſſi- 
on, &c, And that without its Afiſtance, He ſhould have 
thought the Verdict for the Plaintiff to have been a very 
hard One, 


The Report concluded, © That He Himſelf (the Lord 
„Ch. Baron) thought this Piece of Evidence to be admiſſible, 
* but not concluſive . That it had great Weight with the Ju. 
ry; And that if the Court ſhould be of Opinion that it was 
ot admiſſible, He thinks there ought in «6 Caſe to be a 
« new Trial.“ | | 


2 „ 
R „ 


This Matter having been largely debated at the Bar, and 
afterwards fully conſidered by the Bench; And the Court 
having been of Opinion © That the Evidence was admiſffible, 
though not conclufeve ; and therefore that it was well and 
properly received ;” And conſequently, © That the Rule 
„for thewing Cauſe why there ſhould not be a new Trial, 
* ſhould bediſcharged ;” The ſaid Rule had been according- 
ly diſcharged. | 


But in the Interim, whilſt this Queſtion was depending be- 
fore this Court, (who took Time to adviſe upon it,) The Duke 
of Beaufort, the Defendant D1eD. | 


Whereupon, (on Saturday 13th November 1756) Mr. 
Gould, on Behalf of the Plaintiff, moved for Leave to enter 
up his Judgment, as of the next Term after the Verdict; Which 
was the Term in which He mg/t have entered it up, if the 
Motion had not obſtructed it. 1 Leon. 187. I/leys Eaſe. 
—lr is diſcretionary in the Court to grant this or not. 
i Sid. 462. Criſee and Tackſm v. Mayor of Berwicke, 
in Point, 1 Ventr. 58, 90. S. C. in Point. And in 

| Hilary 


Cm. 
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+ Hilary Term laſt, the Caſe of Wyndham v. Cletwynd S. P. I Page 148, 
(though a premature application.) 


Lord MaxsF1tLD—lt ſeems reaſonable : Take a Rule to 
ſhew Cauſe, 


And 


On Friday, 28th January 1757, On Mr. Gould's Motion, 
This laſt Rule (for entering up the Judgment, as of the 
Term next after the Verdict,) was made | abſolute, 4 v. poſt. 
without Defence. P. 226, S. P. 


Rex verſ. Maurice Jarvis. Saturday, 
29th Janua- 


HIS was a conviction, (which ſtood in the Crown-Paper) ) 1756. 
upon 5 Ann. c. 14. | 


It was made by 7% Pytheſea and Fohn Turner Eſqrs. two 
Juſtices of the Peace for the County of Wilts ; and was to the 
Effect following | 


Be it remembered, that on, &c. Jo/n Webb of the Pariſh of 
Hilperton in the County of Wilts aforeſaid, Yeoman, in his 
own E Perſon, cometh before Us, &c. Juſtices, &c. And 
now he giveth us the ſaid Juſtices to underſtand and be in- 
formed, That One Maurice Jarvis of Trowbridge, in the 
County of Wilts, Labourer, within three Months now laft 
paſt, that is to ſay, on the 4th Day of Szp:eaiber now laſt 
paſt, in the 28th Year, &c, with Force and Arms, in a 
certain Field commonly called, &c. lying and being within 
the Pariſh and Manor of Hilperton aforeſaid in the County 
of Wilts aforeſaid, did unlawfully keep and uſe, and had in 
his Cuſtody and Poſſeſſion One Setting-Dog and Setting- 
Net for the Deſtruction of the Game; and did Hen ard there 
ride with and hunt the ſaid Setting-Dog with an Intent to 
kill and deſtroy Game; He the ſaid Maurice Jarvis at the 
Time and Place when he ſo kept and uſed the ſaid Setting- 
Dog and Net and had the ſame in his Cuſtody and Poſſeſſion, 
Was NOT qualified BY ANY Laws OR STATUTES OF THIS 
ReALM, 0 kill Game or keep or uſe any Nets Dogs or other 
Engines for the Deſtruction of the Game; contrary to the 
Form of the Statutes in that Caſe made and provided. And 
thereupon afterwards, that is to ſay on the ſaid 12th Day, 
&c, at &c. aforeſaid, Thomas Webb, Servant and Game- 5 
keeper to Edward Eyles, Eſq; for the Manor of Hilperton 
aforeſaid in the County of Wilts aforeſaid, a credible Wit- 
neſs in this behalf, in his own proper Perſon, cometh before 
Us, &c. and taketh his Corporal Oath on the Holy Goſpel 
of God, to ſpeak the Truth of and concerning the Premiſſes 


abovementioned and ſpecified in the ſaid Information _ 
ore 


— et. Li Mam. 


W 


t Page 149. 1 fore Us the ſaid, &c. the Juſtices aforeſaid, having ſufficient 


Power and Authority to adminiſter the ſaid Oath to the ſaid 
Thomas Webb in this behalf: And the ſaid Thomas Webb being 
ſo ſworn'as aforeſaid, afterwards, that is to ſay, on the ſaid 
12th Day, &c. upon his ſaid Oath ſo taken before Us the ſaid 
Juſtices as aforeſaid, ſaith depoſeth 'and ſweareth, of. and 
concerning the Premiſſes aforeſaid in the ſaid Information a- 
bovementioned and ſpecified, © That, &c. [fully proving the 
Fact z] He the ſaid M. Farwis, at the Time and Place when 
he To kept and uſed the ſaid Setting-Dog and Net and had 
the ſame in his Cuſtody and Poſſeſſion, was nor QvaLi- 
„ FIED by ANY Laws or Statutes of this Realm, to kill Game, 
or to keep or uſe any Nets Dogs, Guns or other Engines for the 
« Deſtruction of Game, contrary to the Fofin of the Statutes 
jn that Caſe made and provided.” e 

b , . 44 9 1 os 


Whereupon the ſaid M. J. having firſt been duly ſummon- 
ed in this behalf to anſwer the Premiſſes, and having had due 
Notice thereof, afterwards, that is to ſay, at the Houſe © 
&c. appearing and being preſent in his proper Perſon before 
Us the ſaid, & c. And the ſaid Thomas Webb the Witneſs a- 
foreſaid.. alſo appearing and being preſent before Us the 
ſaid Juſtices ; And the Information abretaid and the Matter 
therein contained,” and alſo the ſaid Evidence thereupon 
given, having been heard and underflood by the ſaid N. J. 
in the Preſence of the ſaid Thomas Webb the Witnefs aforeſaid 
and of Us the ſaid Juſtices ; He the ſaid: Maurice Farwis is aſced 
by Us the ſaid juſtices, If he the ſaid M. J. hath, knoweth, 
or can ſay any thing for himſelf in his 'own Defence, touch- 
ing and concerning the Premiſſes aforeſaid; and why he the 
„ ſaid M. 7. ſhould not be convicted of the Premiſſes afore- 
* ſaid, charged on him in and by the ſaid Information.“ 


And the ſaid Maurice Jarvis, now here before Us the ſaid 
Juſtices, *DEw1E s' that he did xEEe AN usE the ſaid Set- 
ting-Dog and Net, and had the ſame in his Cuſtody and Poſ- 
ſeſhon, in Manner and Form as above charged on him; But 
Hhews xo ſufficient Cauſe before Us the ſaid Juſtices, why he 
/hould not he convicted of the Offence aboveſaid charged on him 
in the ſaid Information. And upon hearing and examining 
the whole Matter aforeſaid, and every thing alledged by the 
faid Maurice Ferwis touching and concerning the Premiſſes 
aforeſaid, It manifeſtly and plainly appears unto Us the ſaid 
' Juſtices, That the ſaid M. J. was not THE N any wiſe qualifi- 
d impowered licenſed or authorized, by or according to the Laws 
or THIS REALM, to kill Game: And that the ſaid M. J. 
is guilty of the Premiſſes aboveſaid charged on him in and by 
the ſaid Information. Pe rake a | 


There- 


* 
s + © we 


PIE a A. a. 
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* Therefore it is now here conſidered and adjudged by Us + Page 150. 


the ſaid Juſtices, that the ſaid M. J. upon the Teſtimony. 
of the ſaid Tho. Webb the Witneſs aforeſaid, on his Oath be- 
fore Us the ſaid Juſtices ſo taken as aforeſaid, be and is con- 


victed of the Premiſſes aforeſaid, according to the Form of 


the Statutes in ſuch Caſe made and provided ; And that the 
faid M. J. do forfeit the Sum of 5/. for the Offence afore- 
ſaid, as the Statute directs, &e. 


Mr. Gould, for the Defendant, took Exceptions to his Con- 
viction, 175 | | 


iſt, The Juſtices have not s HE that they had JurIs- 
DICTION over this Defendant, For they have not ſuffici- 
ently ſhewn his DerecTs of Qualification; which ought to 
have been SPECIFICALLY particularized, with an Allegation 


that he had not any One of them:“ I mean the Qualifica- 


tions mentioned in 22 & 23 C. 2. c. 25. 


To prove this to be neceſſary, he cited Rex v. Ellers. ¶ Au. 
what, or where, or when.] H. 12 G. 1. 2 Ld. Raymond 1415; 
Rex v. * Hill; moſt directly in Point. Bluet, Qui tam, v. 
Needs, F. 9 G. 2. in C. B. (entered Tr. 7, 8 G. 2.) Comps 
52%, 523. Paſ. 9 G. 2. (which he alſo cited, to ſhew the 
Diſtinction between a Declaration and a Conviction;) A Ge- 
neral Averment is ſufficient in a Declaration : But Convictions 
muſt ſet forth WHAT was the wanT f Qualification. 


M. 19 G. 2. B. R. Rex v. Pickles, [the ad Exception in 
that Caſe;] Where it was indeed holden that it was not ne- 
ceſſary to inſert the inferred or argumentative Qualification 
(collected from 5 Ann. c. 14. but not mentioned in 22 6&9 
23 C. 2.) “of his not being Lord of a Manor :” But it was 
there agreed, that thoſe required by the Act , 22, 23 C. 2. 
c. 25. ought to be negatively ſpecifhed, | 5 


1 Strange 497. Rex v. Sparling, H. 8 G. 1. B. R. which 
was a Conviction for Swearing: And his Occupation was 
therein ſaid to be a Leather-dreſſer; but it was not ſhewn 
that he was not a Servant, Labourer, Common Soldier, nor 
Seaman, The Court held, that giving Him the Addition of 
Leather-dreſſer was not enough; and inſtanced the Neceſſity o 
ſpecifying the Particulars of the Defendant's want of Quali- 
hearion, in Conwidtions on the Game- Ad ; in order to give the 
Tuſtices a Juriſdiction which they, otherwiſe, have nt: And 


they alſo held that Conviction naught, becauſe the particular 


Oaths and Curſes were not ſet forth. And that Conviction 
was accordingly quaſhed. | | 


2d Exception. The Witneſs was examined privately and 


ex parte, prior to the Appearance of the Deſendant, and in the 


Abſence 


— 


e 8 - ä 


| Hilary Term 30 Geo. 2. 
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+P. 251. + Abſence of the Defendant, So that the Defendant had no O- 


portunity of Croſs-examining Him. 


3d Exception. The Time when the Defendant was unqua- 


lied is not at all aſcertained, in the Adjudication of his 
being guilty. For it is only averred ** hat he was THE 
unqualihed: But ſevere! Days and Times, diftin from 
each other, have been antecedently mentioned, [V. 148, 


149, 150. 


Mr. Norton contra, for the Conviction, began with the 2d 
Exception—lt was neceſſary for the Juſtice to take a previous 
Examination, as a Ground and Foundation for his iſſuing 
the Summons : And when the Defendant attended, after having 
been ſummoned, the Evidence was then read to him ; and rhe 
Witneſs alſo attended; and the Defendant was aſked what 
he had to ſay for himſelf;” and did not defire to croſs- 
examine the Witneſs, | 


To the iſt Exception—He anſwered—firſt, by citing Rex 
v. Chandler, in 1 Ld. Raym. 58 1. Where Holt, in delivering 
the Opinion of the Court upon a Conviction for Deer-Stealing, 
fays © that it is ſufficient for the Juſtices, to purſue the 
+ Woxps of the Statutes; and they are not, in theſe ſum- 
** mary Convictions, confined to nice and ſtrict legal Fo Rus; 
it is enough, if they purſue the Intent of the Statutes,” 


If the Defendant is really qualifed, he may ſhew it: But 
how can the PROSECUTOR prove the NEGATIVE ? Some of 
the Qualifications are ſuch as cannot well be-proved in the Ne- 
gative : But it is eaſy for im to prove the Affirmative, 


Tr. 9 G. 2. Rex v. Ford—Convittion for keeping an Ale- 
houſe, without Licence. Objected, That there was another 
former Law upon which He might have been convicted: And 
in 3 C. 1. c. 3. there is a Proviſo to exempt ſuch as have 
been ſo. But Cur”, held that if the Defendant had been be- 
fore puniſhed upon 5, 6 E. 6. c. 25. he might have ſhewn 
this. V. 1. Strange 555, S. C. ; 


Rex v. Theed, 1 Strange 608. Conviction for obſtructing an 
Exciſe- Officer, who came to weigh Candles, Objection, That 
the Exciſe-Officer's Entry might have been by Night, (by 8 
Ann. c. 9:) And then there ought to have been a Conſtable 
preſent, Cur.” That might have been ſhewn on the Part of 
the Defendant, if in Fact ſo; And then he would not have 
been convicted: But they would not preſume it. 


Now here, the Defendant did not inſiſt upon being any 
way Qualified; but only denied the Commiſſion of the Fact. 
f | This 


vs wry »*E ww yY hw 
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* This Conviction follows the very Words of the Act of Page 152. 


Queen Anne: which does not enumerate the Qualifications, as 


that of C. 2. does: And this Conviction is on the + AQ of 45 Ann. e. 
Queen Anne; and not on 24, 23 C. 2. c. 25. 14. 


10 Mod. (Lucas) pa. 27. Queen v. Matthews, Tr. 10 Ann, 
B. R. [iſt Exception. ] | 


PF 


Viner's Abr. Tit. Game, Letter A. fo. 3. S. C. 


Burn, Tit. Game, fo. 304. S. C. Which was a Conviction 
on 5 Ann. c. 14. Where one of the Qualifications (vis. not 
being a Game-keeper, &c, being a new Qualification allowed 
by that AR) was omitted. And Cur.” held that it was not ne- 
ce//ary to enumerate any: But as SOME of them were enu- 
merated, it was fatal to omit another of them, [V. B. This 
Caſe was adjourned.] 


Rex v. Marriot, 4 G. 1. (1 Strange 66.) was the very 
Point. It was holden indeed that way, Meare ss cannot take 
upon Himſelf to adjudge the Qualification: But no notice at 
all was taken, in the Determination of that Caſe, of the 
JusT1CE not having adjudged it. 


Clearly, this Defect can, at the utmoſt be only Form: For 
in Subſtance, tis the ſame thing. And it follows the Act of 
5 Anne in Terms. 


As to the Caſe cited by Mr. Gould, of Rex v. Ellers—It 
does not appear what the State cf the Caſe was. 


And the Cale in Comyns 522, 523. rather makes for Us, Ir 


is ag reaſonable that the Defendant ſhould make it out that he 
was qualified, and ſhew how, on a Conviction as in an Action. 


In the Caſe of Rex v. Ficlles, The Conviction was affirm- 
ed: And yet a Qualification within the Acts was omitted. 


Ard this Law can never, or hardly ever be executed, if the 
Court ſhould think themſelves bound down by the Caſe of 
Rex v. Hill in 2 Ld. Raym. 1415. ] 


zdly. As to the third Exception 


But Lord Mansfeld ſtopt him from proceeding, and alſo 
Mr. Goulil, from replying : For he ſaid it was needleſs to enter 
into many Reaſons for quaſhing this Conviction, when One 
alone is fully ſufficient. s 


It 
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= + P. 153- + It is now ſettled, by the uniform Courſe of Authorities, 
(in Excep-that the Qualifications musT be All negatively ſet out; 


tion,) 


Otherwiſe, the Juſtices have no Furi/didion over the Perſons 
killing Game, or keeping Dogs or Engines for the Deſtruc. 
tion of it, 


The Obiter Saying in 10 Mod. (if it was a Book of better 


Authority than it is,) would ſignify Nothing when the Deter. 


minations are the other way. 


There is a great Difference between the Puryiew of an AQ 
of Parliament, and a Proviſo in an Act of Parliament. 


In the Caſe of Rex v. Marriot, Mich. 4 G. 1. B. R. [. 
Strange 66.] Where the Witneſs ſaueurs only generally; it was 
holden inſufficient : And the Juſtices who convict upon the Evi- 
dence of the Witneſs, can have no other or FURTHER 
Ground to go upon than what the Witneſs ſwears, 


In the Caſe of Rex v. Hill, 2 Id. Raym. 1415. in this 
Court, H. 12 Geo. 1. Itis the very Point eftablifhed and ſettled, 
That the General Averment is noT ſufficient: and that it 
<* muſt be averred that the Defendant had nor the particular 
5 1 OY mentioned in the Statute, as to Degree, 
Eſtate, c.“ | | 


In the Caſe of Bluer, qui tam, v. Needs, Comyns 525. The 
general Averment of the Defendant's not being qualified,” 
was holden to be ſufficient upon an Action; though inſufficient 
upon a Convidien, ED 


The Diction is obvious between an Action and a Conviction. 
And there it was agreed (and it is given as the Reaſon why it 
is not good upon a Conviction,) that it muſt be made out, 
0 before the Juſtice, That the Party had no ſuch Qualification 
<< as the Law requires,” before the Juſtice can convi him: 
And the Juſtice muſt return © that he had no manner of Qua- 
lification.“ | "£1 
Here, the Witneſs ſevears only generally, That the De- 
<* fendant was not qualifhed Ac.“ The Juſtices adjudge it E- 
NERALLY, only, The Stream can go no higher than the 
Sprin, Head. So the Concluſion ck 
the Teſtimony of the Witneſs muſt be as general as that Teſ- 
timony, | ; 


In the Caſe of Rex v. Pickles, It was laid down as a Rule, 
that the Want of the particular Qualifications required by 
4% 22 23 C. 2. c. 25. ought to be negatively ſet out in Con- 


* victions:“ And the only Queſtion there was, Whether it 


was neceſſary to add Nor Lord of a Manor.” Exceptio 
probat Regulam : Nor was the general Rule at all, doubted or 
diſputed, in that Caſe, | | 

In 


the Juſtices draw from 


” 


l 
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f In Indictments upon 8, 9 W. 3. c. 26. for having at P. 154. 


Coining-Preſs, Every thing which ſhews that the Defendant 
had no Authority, muſt be negatively ſet out. And ſo it was 
done, in the Indictment of Bell, which was lately argued be- 
fore all the Judges. 


I take the Point to be SETTLED by the conſtant Tenor of all 
the Authorities; And, I think, upon very good Reaſon, (if 
there was need to enter into the Reaſon at large, after it has 


been fully ſettled already.) 


Therefore I am of Opinion that the Conviction ought to be 
quaſhed. 


Mr. juſt. Deniſon concurred with Lord Mansfield. 


He ſaid it was a clear Caſe ; And that it was fully ſettled (1ſt Excep- 
and eſtabliſned, That in theſe Convictions, the Want of the tion.) 


particular Qualifications mentioned in the Act of 22 & 23 
* C. 2. ought to be negatively ſet out:” If not, the Juſtices 


have no juriſdiction to convict the Defendant as an Offender. . 


And the Evidence and Adjudication ought, both of them, to 
be, © That he has not theſe Qualifications, © which are ſpe- 
<* cified in that Act; nor any of them.“ | | 


Indeed you are not obliged to go further than the Words 
of this Act of Parliament of 22 & 23 C. 2. and that was the 
Caſe of Rex v. Pickles, But however in that Caſe, the preſent 
Point was eſtabliſhed, and taken to be indiſputable. 


It is ſaid, that“ It is ſufficient to lay the Offence in the 
* WorDs of the Ad of Parliament.” - 


But that is not aL. ways ſufficient: It may be neceſſary to 

£0 further.  P. 28 G. 2. B. R. Rex v. Chapman, about rob- 

ing an Orchard, was a Caſe where the mere purſuing the 
Word of the Statute was not ſufficient, 


But this Point now before Us is a /eitled Caſe : And there- 


fore there is no Need to enter into Arguments about it. 


The Conviction ought to be quaſhed, 


Mr, Juſt. Foſter concurred. 


„ 
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t P. 155. f On Negative Acts of Parliament, the Point is fully ſet- 

Second Ex- tled and eſtabliſhed, © that the particular Qualifications men- 

ception. * tioned in the Purview of them, muſt be negatively ſpeci- 
* fied in Convictions made upon them.“ 


By the Court unanimouſly, 


ConvicTION QUASHED, | 


Tueſday 1ſt Royal-Exchange Aſſurance Company wer/. Vaughan, 


February 


1757. T*' HIS Caſe was juſt mentioned to the Court, on 18th 


November 1755 ; and again, on 3d February 1756: But 
was firſt argued on 7th May 1756; and now, laſtly, on this 
D. | 


It was an Action of Treſpaſs, brought by the Company: 

And the Queſtion (upon ſpecial Verdict) was, Whether 
** this Company are at all, or hoo far they are liable to be 
„ ASSESSED to the Lanp-Tax,” 


The Special Verdict was very long. In it were found, at 
large, the Szarute of 6 G. 1, c. 18. which gave Riſe and 
Eſtabliſhment to this Company; and the ſeveral Charters from 
the Crown which increaſed its Fund, and enlarged its Powers 

beyond what they were originally intended (or at leaſt expli- 
citly eſtabliſhed) by that Act of Parliament; The Original 
Foundation of it being only for Inſurance of Ships, with a 
ſmaller Fund: But the ſubſequent Charters extended their 
Powers, to Inſurances of 22 and Goods from Fire, and 
upon Lives; and alſo increaſed their Fund. LG TS 


5 In the above-mentioned Act of Parliament, the Original 
Fund was expreſsly exempted from being taxed. 


Several Facts were alſo found: Particularly, the Manner in 
vrhich this Company have carried on their Buſineſs,” under all 
theſe Powers jointly, and not under each ſeparately. ' — - 


The preſent Aſſeſſment is for their whole Stock, and in 
their Corporate Capacity. a 271 9% 


*_ "They e hed been: macd-iar- all, till ge And they 
| were now taxed, in their Corporate Capacity, under the Land- 
Tax Act of 27 C. 2. c. 4: (of which, ſee pages 48, 64 & 75.) 


By the Act of 6G. 1. c. 18. their Capital was 1,500,000/ - 
And they were thereby exempted from all Parliamentary 
Taxes. This was only a Power to Inſure Ships and Goods 
at Sea. 


A few 


th 
his 


4 
— —— 
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$ A few Years after, the very ſame Perſons obtained a9 P. 256. 


Charter to extend their Power to inſure Houſes and Goods at 
Land, and upon Lives; and alſo to extend their. Capital 
500,000/. farther than the former Sum. 


Upon the firſt Argument 


The Court ſeemed, All of them, to ſee this Matter pretty 
much in the ſame Light: And they all made two Queſtions ; 
into which, they divided the whole of this Caſe ; wiz; 


iſt, Whether the Original Capital that was raiſed under the 
Act of Parliament of 6 G. 1. c. 18. (F. 2.) and was now be- 
come part of the Fund of the pxeEsSENT CHARTE R-Corpo- 
ration, was exempted from Parliamentary Taxes, by Virtue 
of the exempting Clauſe contained in 6 G. 1. c. 17. (F. 10.) 


which Act of Parliajuent related /g to the Original Company 


for Inſurance of is; but did not extend to the preſent Cor- 
poration eſtabliſhed by Charter ; which Charter has extended 
their Power and enlarged their Capital. OS: 


2dly, Whether this Original Capital was the perſonal 
Eſtate of the Co M ANY; and liable to be taxed as the Co u- 
PANY's perſonal Eſtate, in their Corporate Capacity: Or 
whether the Tax ought to have been laid upon each individual 
Member of the Company, for his re/pedive Share, in his own 
proper Ward, | ; | 


As to the firſt Queſtion—The Court were unanimous and 
clear, That the Exemption under the Act of Parliament of 6 
G. 1. was confined to the Original Fund and Company eſtabliſn- 
ed by that Act; and could not be extended to the preſent Cor- 
poration, which was founded upon a ſubſequent Charter of the 
Crown, which neither did nor could give any ſuch Exemption. 


And they thought that this Original Capital having been 
part of the Statute-Company's Fund, and only continued by the 
Charter-Corporation, made no Difference in the Caſe. 


As to the ad Queſtion, They thought it a Point of Impor- 


tance and extenſive Conſequence ; and: therefore defired a 


further Argument: Though they ſeemed inclined to think 
that it was PROPERLY taxed, as part of the Company's Per- 
ſonal Eſtate, in their CoxyroraTE Capacity, by Virtue of 
the Clauſes in fo. 48 C64 of 27 C. 2. c. 4. It therefore 


ſtood over, for an 


ULTERICS CoNnCILIUM, 
_ Upon which further Argument, Lord Mansfield was ſo 
extremely clear, that He ſaid he had been endeavouring (to 
the utmoſt of his Power) to raiſe a Doubt; but could not. 
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＋ Page 137. In 4, 5W.tf M. the Diſtricts and Diviſions were al- Ma 
lotted. So that the Queſtion here is only between the Divi- 
$10NS : Not between the City, and the Company. 

And this ſpecial Verdi& was only meant, (as it is plain by A 

the Finding,) to try the firſt Point. Nothing is found about ceec 

Shares of Proprietors: Nor was this ſecond Point then thought Mr. 

of. | h | of tl 

; to i 

' Irs plain they are to be rated as a Coxryorarte Body, to fl 

by 72 76. And to rate the Individuals, would be almoſt im- hs 

poſſible. The Argument would prove too much; wis. that 7 

No Corporation could be taxed. | * 

The Hudſon's Bay Company are ſaid to be rated for their * 07 

1 Stock: And there is a particular Direction given, where the oh t] 
| Bank of England are to be rated. ws 
4 ov! 
| Mr. Juft. Deniſon concurred. ( N \ 
1 | | h they 
# The Original Capital raiſed under 6 G. 1. c. 18. was in- the ( 
1 tended for another Purpoſe. The Queſtion was certainly made © gvel 
| upon the fir? Point: And this ſecond Point was not, I dare Sout/ 
: Tay, at that Time, thought of. And here is nothing ſtated tyre 
1 | to bring this ſecond Point within the Clauſe in fo. 75 & 56 Call, 
3 of the Act of 27 G. 2. c. 4. Therefore We cannot take this hes © 
* to be any more than the Common Caſe. They are taxed as ar 

4 a Corporate Body within the Clauſe in fo. 48: And I do not 

Tee how they could have been taxed otherwiſe. 0 
op o 
Therefore Judgment ought to be for the Defendant. — bb 

Mr. Juft, F:/ter was of the ſame Opinion, ng, 
1 | Fr | ; 1 | | {mn 
| The 1ft Point, He obſerved, was determined before the J (a 
| 2 Argument, and rightly. The Company had impoſed By 
both upon the Crown, and upon the Adventurers, by blend- th 
1 ing their different Stocks together. H 
As to this ſecond Point, it can't bear a Queſtion © Whe- , In 
1 © ther they ſhould be taxed in their Corporate Capacity, or 3 
« as Individuals?” It was intended, and it is the natural allo t 
4 and proper Way, to tax the Corporation, in their Co Rx o- be kn 
1 RATE Capacity. And this is what the Act manifeſtly. meant: of Ad 
The Tax is to be paid out of the Stock: and this will occa- ins 
fion a preportionable Deduction out of the Diyidends. wu 
By Tux Cour unanimouſly, (Except that Lord Com- * 


miſſioner Wilmot was, at the Time of the ſecond Argu- 
ment, abſent in Chancery,). b 


Jupenuk ur for the DzFENDANT. 
I | Maſter 


——— 
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Maſter and Senior Fellows of John's College, Cambridge, Page 58. 


. Thurſday 3d 
wer. Todington, Clerk, Feb. 1757s 


Prohibition had been 1 by the College, to be di- 
U rected to the Biſhop of Ely, to prohibit Him from pro- 


ceeding upon a Monition iſſued by Him againſt them, upon 


Mr. Todington's Application and Appeal to Him, as VIS IT OR 
of the College : And the College had thereupon obtained a Rule 
to ſhew Cauſe why a Prohibition ſhould not go. Which Rule 
to ſhew Cauſe was made _ a Suggeſtion ** That the Biſh- 


op was vor Viſitor of the College, as To Elections into 


«Fellowſhips and other Offices ;” and alſo, * that admitting 
him to be ſo, yet the preſent Matter (which related to a 


„ S0UTHWELL Fellowſhip) was No T within his Furiſalicli- 
“; For the Suggeſtion ſet forth a Deed of Covenants (all 
oh the part of the College,) relating to a Foundation of 2 Fel- 
lowſhips and 2 Scholarſhips by Dr. Keton; in which Deed and 
Covenants, a Power is reſerved to Dr. Keton, to make Statutes 
(to which his Fellows and Scholars were to be ſworn,) ſo as 
they ſhould be conformable to the Statutes of the Foundreſs of 
the College. And there is alſo a PENaLTY and Forfeiture 
given to Dr. Keton and his Truſtees, and alſo to the Church of 
Southawell ; and a Clauſe of DisTRESS, for the ſaid Forfei- 
tyre or Penalty, upon two of the College Manors, in Caſe the 

College ſhould break the Covenants. The Suggeſtion adds 

* That Dr. Keton, in Fact, never gave any Statutes, or made 

any Declaration, in relation to — Fellowſhips.“ 


The Gravamen complained of, is a Citation from the Biſh- 
op of Ely to the Maſter and Senior Fellows upon the Complaint 
of the ſaid Tho. Todington, Clerk, on his being refuſed an 
Election into one of theſe two Suter Fellowſhips ; ſhew- 
ing, That he was within the Deſcription of the Endow- 
ment; whereas they had choſen one William Craven, who 
* (as Mr. Todingten alledged) was vor ſo; and that the 
* Biſhop had alſo cited the ſaid William Craven, as well as 
the ſaid Maſter and Senior Fellows, to appear before 
Him at Ely Houſe, &c.“ ih . 


In Order to have a clear and full Conception of this Caſe, 
it may be neceſſary to ſpecify this Suggeſtion at large; and 
alſo to premiſe ſome other Particulars which are requiſite to 
be known: Which are, iſt. The Deed between the Executors 
of Margaret Counteſs of Richmond (the Foundreſs) and Biſhop 
Fi/her, confirmed by the Prior and Convent of Ely; 2dly. 
Some Extracts from - Statutes which Queen Elizabeth af- 
terwards gave. to this College, and under which the College 


have ever fince acted. 
Vor, I. M The 
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+ P. 159. 


The SUGGESTION, (at large—) 


Hilary Term in the 29th Year of the Reign of King George 
the Second. 


Ergland to wit. JE it remembered that on the Eleventh Day 

of February in this fame Term, come in- 
to Court here n Newcome Doctor in Divinity Matter of 
the College of Saint n the Evangeliſt in the Univerſity of 
Cambridge, and the Senior Fellows of the faid College ; and 
give the Court here to underſtand and be informed, that 
whereas all Pleas of and concerning any Lands and Tene- 
ments, and of and concerning any Eſtate or Intereſt of Free- 
hold, and alſo of and concerning the Conſtruction and Ope- 
ration of Deeds ad Writings under Seal, and of Debts ari- 
ſing thereby, and the Cognizance of the ſame Pleas, to the 
Lord the King and his Royal Crown eſpecially appertain and 
belong, and at the Common Law in the Courts of Record of 
our Lord the King, and not in the Ecclefiaſtical Court nor 
by any Eccleſiaſtical judge, ought to be tried diſcuſſed and 
determined, and always hitherto have been ſo accuſtomed to 
be tried diſcuſſed and determined; and whereas the Biſhep 
of Ely for the Time being is not Viſitor of the ſaid College, a: 
to Elections into Pellow/hips or other Offices in the ſaid College, 
nor hath any Viſitatorial Power or Juriſdiction whatſoever 


over the Maſter and Fellows of the ſaid College or any of 


them in tat reſpect; and whereas by an Indenture Tripartite 
made the 25th Day of October in the Twenty-ſecond Year of 
the Reign of our Sovereign Lord King Henry the Eighth, Be- 
tween Sir Anthony Fitzherbert Knight then one of the King's 
Juttices of his Common Pleas and 7% Keton Doctor of Divi- 
nity and Canon of the Cathedral Church of Saliſbury upon the 
one Part, Ihe Chapiter of Sout/wel! within the County of 
Nottingham upon the ſecond Part, and the then Maſter Fellows 
and Scholars of the College of Saint % the Evangeliſt in 
the Univerfity of Cambridge upon the third Part, it was cove- 
nanted condeſcended and agreed between the ſaid Parties for 
them their Heirs and their Succeffors for ever in the Form ſol- 
lowing that is to wit, Firſt, The ſame Maſter Fellows and 
Scholars of the College of Saint Fo/n aforeſaid had granted, 
for them and their Succeſſors for ever, unto the afore- 
ſaid De4or Keton, that he for himſelf, at the Nomination 
and Appointment as thereafter expreſſed, ſhould have 
% Fellows and two Diſciples founded and ſuſtained at 
the Coſts only of the ſaid Maſter Fellows and Scholars 
within the College of Saint Fo/n aforeſaid, there 70 con- 
tinue for ever of his Foundation, over and above other Fel- 


lows Scholars or Diſciples then founded or thereafter to be 
founded 
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founded by the Foundreſs of the ſaid College or any other“ Page 160. 


Perſon or Perſons that then had given or thereafter ſhould 

ive Lands or Goods to ſuch Purpoſe and Intent; And the 
{aid Maſter Fellows and Scholars of the ſaid College thereby 
covenanted and granted unto the ſaid Sir Anthony Fitzher- 
bert Doctor Keton and unto the ſaid Chapiter, and to their Heirs 
and Succeſſors, that the ſaid Fellows and Scholars or Diſei- 
ples of the Foundation of the ſaid Doctor Keton ſhould have 
and enjoy all Manner of Profits, as well Meat Drink and 
Wages as all other Commodities Eaſements and Liberties, 
like and in as large Manner as other Fellows and Scholars 
of the ſame College by the Foundreſs' Foundation of the ſame 
College then had or in Time then coming ſhould have in any 
Manner of wiſe, at the proper Coſts and Charges of the ſame 
Maſter Fellows and Scholars of the College of Saint 7%n 


the Evangeliſt aforeſaid and of their Succeſſors for ever; And 


the ſame Maſter Fellows and Scholars by the ſaid Indenture 
covenanted and agreed unto the ſaid Sir Anthony Fitzherlert 
Doctor Keton and Chapiter of Southawell and to their Heirs and 
Succeſſors, that the ſame two Fellows of the Foundation of 
the ſaid Doctor Keton ſhould have receive and perceive of the 
ſaid Maſter Fellows and Scholars and their Succeſſors every 
Year twenty-fix Shillings and eight Pence Sterling ovor and 
above the Wages limited to other Fellows of the Foundreſs' 
Foundation, that is to ſay to either of them eight Shillings 
and four Pence Sterling, at the Feaſts of Eaſter and Saint 
Michael yearly, by even - Portions : Furthermore, the ſaid 
Maſter Fellows and Scholars of Saint 7% aforeſaid thereby 
covenanted and granted for them and their Succefſors unto 
the ſaid Sir Antony Fitzherbert and Doctor Keton or the long- 
er liver of them, that they from thenceforth ſhould have the 
Nomination and Election of the ſaid Fellows and Scholars or 
Diſciples during their Lives natural, and after the Deceaſe 
of the ſaid Sir Anthony Fitzherbert and Doctor Keton, then the 


ſaid Fellows and Scholars or Diſciples ſhould be at the No- 


mination and Election of the ſaid Maſter Fellows and Scho- 
lars of the College of Saint Fo/in aforeſaid and of their Sue- 
ceſſors for ever, afzer and according 10 ſuch Ordinance and 
Writing as the ſaid Docrox KeTon Mould thereof make 
and declare by his laſt Mill or otherwiſe ; PROVIDED ALWAY 
that the ſaid Fellows and Scholars or Diſciples ſhould be 
elect and choſen of t/o/e Perſons that be or had been Que- 
riſiers of the Chatiter of Southawell aforeſaid, if any ſuch able 
Perſons in Manners and Learning could be found in Sout/ave!! 
beforeſaid : And in Default of ſuch Perſons there, then of 
ſuch Perſons as had been Choriſters of the {aid Chapiter of 
<Southavell, which Perſons ſhould be then Inhabitants or abid- 
ing in the ſaid Univerſity of Cambridge; and Ir none $Ucu 
mould be found able in the Univerſity aforeſaid, then the 
{ame Fellows and Scholars or Diſciples to be elected and 
choſen of /uch Perſons that ſhould be moſt fingular in Man- 
ners and Learning, of wwhat Country frever they ſhould be, that 
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$ Page 161. $ ſhould be then abiding in the ſame Univerſity, Further- 


more the ſame Maſter Fellows and Scholars covenanted and 
granted by the ſaid Indenture unto the abovenamed Sir An- 
thony Fitzherbert and Doctor Keton and to the ſaid Chapiter 
their Heirs and Succeſſors, that when the ſaid two Fellows 
and two Scholars or Diſciples of the Foundation of the ſaid 
Doctor Keton or any of them ſhould chance to die or other- 
viſe depart from the ſaid College and leaved or leaſed his or 
their Title or Profits of the ſame, that then immediately after 
that leaſing having departing or ceafing, at the then next 
Time of Election of Fellows or Diſciples of the ſaid College 
limited by the Statutes of the College of Saint Jo/n afore- 
Taid, other Fellow or Fellows Diſciple or Diſciples, as the 
Caſe ſhould require, ſhould be elected named and choſen by 
the ſaid Maſter Fellows and Scholars, AccoRDIX G to theſe 
then preſent Covenants and Agreements, according to ſuch Or- 
dinances or Will as the ſame Doctor Keton $HOULD thereof 
make and declare, And alfo it was covenanted and agreed 
by the faid Indenture, that the ſaid Maſter Fellows and Scho- 
lars of Saint Jo/in aforeſaid, and alſo the Fellows and Scho- 
hrs of the Foundation of the ſaid Doctor Keton, at the I ime 
of their Admiſſion, ſhould be ſworn to obſerve and keep the 
Statutes and Ordinances that then were made, or thereafter 
ſhould be ordained and made by the ſaid Doctor Keton, for 
the Foundation of the ſaid Fellows and Scholars; ſ that the 
faid Statutes ſhould be conformable with the Statutes of the 


Foundreſs of the ſaid College, For the which all and ſingu- 


lar the Premiſſes well and truly to be obſerved and kept by 


the ſaid Maſter Fellows and Scholars and their Succeſſors in 


+ Here 
ſeems to be 


an Omiſſion 


or Miſtake 
of ſome 
Wor ds, 


Manner and form as is aforeſaid, that is to ſay, as well for the 
Elections and Admiſſions of the ſaid Fellows and Scholars and 
for their Finding, as for Wages yearly to be paid to the ſame, 
with all other Liberties Commodities and Profits Iikewiſe per- 
taining unto them, as for all other Covenants and Agreements 
with all and ſingular the Premiſſes according to the Ordinances 
above rehearſed, the ſaid Doctor Keton Fad contented given 
and part tothe faid Maſter Fellows and Scholars, in Money 


Plate and other Jewels, the Value of four hundred Pounds 


Sterling. Further it was covenanted and agreed by the ſaid 
Indenture, between the ſaid Parties, for them and their Suc- 
ceſſors, that if the ſaid Maſter Fellows and Scholars and 
their Succeſſors did fail in taking admitting or receiving of 
the ſaid Fellows and Scholars in any Time of Election next 
after the Avoidance, and 1 not choſen nor adinitted into the 
ſaid College according to the Ordinances and Agreements 
above rehearſed, or had not nor enjoyed not their full Com- 
modities and Profits as is aforeſaid, then the aforeſaid Maſter® 
Fellows and Scholars and their Succeſſors Huld rorrELT as 
well to the ſaid Sir Anthony Fitzherbert and Doctor Keton as 
to the Chapiter of Southawell, and to their Heirs and Succefſors, 
in the Name of a PE NAL or Pain for every Default made or 
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them, TwenTY SHILLINGS for every Month that it ſhould 
happen the ſaid Fellows and Scholars not to be choſen nor 
admitted inte the ſaid College as is aforeſaid, or reſtrained 
of any Profits Commodities or Eaſements as is aforeſaid z and 
that then it ſhould be lawful as well to the ſaid Sir Anthony 
Fitzherbert and Doctor Keton on their Party, as to the Cha- 
piter of Southewell, and to their Heirs and Succeſſors for 
their Party, into the Manors of Marflete and Millington in 
the County of York, and into the Manor of Little Markham 
in the County of Nottingham, to Enter, and Dis TRAIN for 
the ſame Twenty Shillings and the Arrears of the ſame for 
every Time or Times of Forfeiture, and the Diftreſs to wwith- 
hold until the ſaid Twenty Shillings with the Arrearages of 
the ſame ſhould be to them — and truly Satisfied Con- 
tented and Paid. Alſo the ſaid Maſter Fellows and Scho- 
lars by the ſaid Indenture Cevenanted and Granted unto the 
Sir Anthony Fitzherbert and Doctor Keton, that they the 
ſaid Maſter Fellows and Scholars and their Succeſſors, at 
every Time and Times during the Life Natural of the ſaid 
Sir Anthony Fitzherbert and Doctor Keton, ſhould give Notice 
and Knowledge to the ſaid Sir Anthony Fitzherbert and Doc- 
tor Keton, or to the longer Liver of them, within ſix Days, 
when and as often as it ſhould fortune any of the ſaid Fel- 
lowſhips or Diſcipleſhips to be void or vacant ; ſo that the 
ſaid Sir Anthony Fitzherbert and Doctor Keton or the longer 
Liver of them might nominate and appoint other Fellow or 
Fellows Diſciple or Diſciples apt and able to have receive 
and take the Raid Fellowſhips or Diſcipleſhips ſo then being 
void. And Whereas the ſaid Doctor Keton did noT at any 
Time, by his laſt Will or ctherwiſe, MAKE or DECLARE any 
Statute or Ordinance, other than what was contained in the 
{aid above recited Indenture, of or concerning the ſaid Felloæv- 


tips called Southwell Fellowfhips, or of or concerning either 


of them; Nevertheleſs the Right Reverend Matthias by 
Divine Permifſion Lord Biſhop of Ely, well knowing the 
Premiſſes, but contriving and intending to aggrieve and op- 
preſs the ſaid Maſter and SE NIiO N Fellows of the College 
aforeſaid, againſt the due Courſe of the Law of this Realm, 
and to Diſinherit our Lord the King and his Crown, and to 
draw the Cognizance of a Plea which belongs to his Majeſ- 
ty's Temporal Courts and ought there to be tried diſcuſſed 
and determined, & another Trial before the ſaid Lord Biſhop, 
hath lately drawn into a Plea the ſaid Maſter and Senior 
Fellows of the College aforeſaid, before the ſaid Lord Biſhop, 
by a certain Inhibition Citation and Monition bearing Date 
the Twenty-ninth Day of January in the Year of our Lord 
One Thouſand Seven Hundred and Fifty-ſix, Reciting that 
* Whereas on the Part and Behalf of the Reverend /omas 
* Todington Clerk, of the ſame College, Bachelor of Arts, 
it had been (with grievous Complaint) alledged and ſhewn 
to the ſaid Lord Biſhop, that the Reverend Fon News 
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2 Page 163. f come Doctor in Divinity, Maſter of the ſaid College, and 


the Senior Fellows of the ſame, Unjuftly and Unduly Pro- 
* ceeding in the Election of Fellows of the ſaid College, did 
on or about the Seventeenth. Day of March laft Chooſe and 
* Ele# the Reverend William Craven, Batchelor of Arts, into 
* a Fellowfhip, founded by the Reverend 7%n Keton 
Doctor in Divinity, Vacant by the Reſignation of the 
Reverend Theoplilus Lindſey Batchelor of Arts late one of 
the Southwwell Fellows of the ſaid College as aforeſaid, and 
© did REFUSE to eled and admit, at leaſt did no T admit and 
«© elect the ſaid Thomas Todington into the ſaid vacant South- 
* eel! Fellowſhip, notwithſtanding the ſaid Thomas Tod- 
ington who was an Inhabitant abiding within the ſaid Col- 
lege and had been Choriſter of the Church of Siutlarell in the 
County of Nottingham ſeveral Years, OFFERED. /imſelf a 
Candidate and PRAYED to be elected and admitted into the ſaid 
Felluſſip, and no 0THER Choriſfter of the ſaid Church of 
* Southwell, offered himſelf a Candidate for the ſaid vacant 
* Fellowſhip; And that he the ſaid Thomas Todingtn, 
apprehending himſelf to be greatly injured and aggrieved 
* by the pretended Election aforeſaid and other pretended 
* Proceedings of the ſaid Maſter and Senior Fellows, as well 
by Virtue of their pretended Office as at the unjuſt Infti- 
gation Solicitation Procurement and Petition of the ſaid 
William Craven, and juſtly fearing that he might be fur- 
ther injured and aggrieved thereby, had yRoOM the ſame 
and every of them, and ESPECIAT.LY from the ſaid pre- 
** tended Choice and Election of the Perſon of the ſaid William 
Craven into the aforementioned vacant Fellowſhip in the 
** ſaid College, ſo made or pretended to be made by the 
* ſaid Maſter and Senior Fellows, notwithſtanding the ſaid 
** Thomas Todington offered himſelf a Candidate and prayed 
to be Elected and Admitted into the faid vacant Fellow- 
** ſhip, and no other Choriſter of Southavell offered himſelf a 
Candidate for the ſame: and r ROM their refuſing to elet 
* and admit, at leaſt not Electing and Admitting the ſaid 
* Thomas Todington into the ſaid vacant Fellowſhip ; and 
** fromall and every thing that did or might follow there- 
from; and from all and fingular other Grievances Nulli- 
ties Injquities and Errors in Proceeding; and from All 
other Acts Facts and Things illegally done, that might 
** be collected from the pretended Proceedings of the ſaid 
** Maſter and Senior Fellows in the ſaid pretended Election; 
* To te ſaid Lord Biſinp, Visitor oy THE SAD Col- 
** LEGE, rightly and duly ay?zaLED, and of and concern- 
ing the Nullity and Iniquity of all and fingular the Premiſfles 
aforeſaid had equally and alike principally alledged and 
complained ;” And alſo reciting That © whereas the ſaid 
Lord Biſhop, rightly and duly Proceeding, had at the 
** Petition of the Proctor of the ſaid Thowas Toding tun 
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« Monitim 


1 


| 


Sea, ae bw. al ab. ad. —— on a . as oe 0 A266. 


amr te 


Hilary Term 30 Geo. 2. 


— 


£6 
0 


«6 


«c 


Monition thereunder written, The ſaid Lord Biſhop did 


+ therefore thereby authorize impower and ſtrictly 1 P. 164, 


and command all and ſingular Clerks and Literate Perſons 
whomſoever and — jointly and ſeverally, that 
they ſhould inhabit or cauſe to be inhabited, perſonally, if 
they conveniently could ſo do, otherwiſe, by publickly 
affxing the ſaid Monition for ſome Time on the outward 
Door of the Chapel belonging to the ſaid * and by 
leaving there affixed a true Copy thereof, the {aid Maſter 


and Senior Fellgws, and alſo the ſaid William Craven, in Spe- 


cial, and all others in General, who by Law were required 
to be Inhibited in that Behalf; All and every of whom, the 


ſaid Lord Biſhop. alſo by the Tenor of the ſaid Monition , 


did inhibit and injoin, that they nor any or either of them 
ſhould innovate or attempt or. cauſe or procure to be done 
innovated or attempted any thing to the Prejudice of the 
ſaid Thomas Todington or his ſaid Cauſe of Appeal or the 
Authority or JuriſdiQtion aforeſaid of the ſaid Lord Biſhop, 
e the ſaid Cauſe of Appeal and Complaint and ſo 
ong as the ſame ſhould remain undecided before the ſaid 
Lord Biſhop, ſo that the ſaid Thomas Todington the Ap- 
pellant might have free Liberty and Power (as in Juſtice 
he ought) to proſecute that his ſaid Cauſe of Appeal and 


Complaint, under Pain of the Law and their Contempt; 


And alſo that they ſhould in like Manner ciTz tbe ſaid 
Maſter and Senior Fellows and alſo the ſaid William Craven, 
or cauſe them to be peremptorily cited t aPPEAR before 
the ſaid Lord B:/hop at his Manſion Houſe commonly cal!- 
ed Ely Houſe ſituate in the Pariſh of Saint Andrew Hol- 
bourn in the County of Middleſex, on Monday the ninth 
Day of February then next enſuing, between the Hours 
of Three and'Six in the Afternoon of the ſame Day, then 
and there i ANSswEr R 70 the ſaid Thomas Todington in his 
ſaid Bufineſs of Complaint ; and further to do and receive 
as to Law and Juttice ſhould appertain, under Pain of the 
Law and their Contempt ; And Moreover that they ſhould 
Moniſh or cauſe to be moniſhed Peremptorily, in like man- 
ner, the ſaid Muſter and Senior Fellows and Officers of 
the ſaid College in Special, and all Others in general, 
that they ſome or one of them ſhould tranſmit or cauſe to be 
tranſmitted to the ſaid Lord Biſhop, at the Time and place 
aforeſaid, All and ſingular the Statutes Acts Original 
Exhibits Books Indentures Miniments Inſtruments and 
Proceedings in or any wiſe concerning the ſaid pre- 
tended Election or the ſaid Cauſe of Appeal and Com- 
plaint and more eſpecially the Statutes Books and. Inden- 
tures in the thereunderwritten Schedule mentioned, under 
Pain of the Law and their Contempt; And what they 
ſhould do in the Premiſſes, they ſhould duly certify to the 
ſaid Lord Biſhop, together with the ſaid Monition : And 
the ſaid Lord Biſhop hath annexed the following Sche- 
dule to the ſaid Menition, (To wit) The Original Sta- 


tutes of the College given by Queen Eligabeili or an au- 
n ++ thentic 
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Page 165. + thentic Copy thereof, The Indenture bearing Date the 


* twenty-ſeventh Day of October in the twenty ſecond Year 
of the Reign of King Henry the Eighth relating to Doc- 
tor Keton's or the Sout/hwwell Fellowſhips founded in the 
* ſaid College, The Book or Books wherein the Election 
* of Fellows and the Proceedings thereon are entered, The 
“% Book of Battles or Buttery Book for the Months of Fe- 
* bruary and March laſt ;” as by a Copy of the ſaid Mo- 
nition and Schedule thereto annexed, here in this Court read 
more fully appears. And although the ſaid Maſter and Senior 
Fellows of the ſaid College hawe pleaded and alledged all and 
ſingular the Matters aforeſaid by them above ſuggeſted and al- 
ledged, before the ſaid Lord Biſhop, in their Diſcharge of 
and from the Premiſſes aforeſaid ; and have offered to prove the 
ſame by undeniable Teſtimony. and Proof; Yet the ſaid Lord 
Biſhop hath wholly refuſed to receive or admit the ſaid Tl:a 
Allegation and Proof, and them by Definitive Sentence of the 
ſaid Lord Biſhop, in the ſaid Premiſſes, with all his Might 
doth endeavour and daily labour to condenin ; in great Con- 
tempt of our Lord the now King and his Laws, and to the 
reat Damage and Injury of the ſaid Maſter and Senior Fel- 
us of the laid College: All which ſaid Premiſſes the ſaid 
Maſter and Senior Fellows of the ſaid College are ready to 
verify and prove, as this Court here ſhall direct. Wherefore 
the ſaid Maſter and Senior Fellows of the ſaid College, im- 
ploring the Aid and Munificence of this Court here, pray 
Relief and his Majeſty's Writ of Profiibition to be directed to 
the {21d Lord Biſhop in this Behalf, 20 pro/ibit him that he do not 
any further hold Plea before him, touching the Premiſſes afore- 
ſaid or any Part thereof. And it is granted to them, &c. 


The Deed. 


Fl 


Suppreſſio Domus Sancti Joſiannis in Cantab. 


. Indenture made the twelfth Day of December 
in the ſecond Vear of the Reign ef our Sovereign 
Lord King Henry the Eighth, Between the Reverend Fa- 
ther in God Richard Biſhop of Wincheſter John Be of 
Rochefter Sir Charles Somerſet, Knt. Lord Herbert Sir Thomas 
Lovell Knight Sir Henry Marney Knt. Sir Jom Saint Jolin 
Knt, Henry Horneby Clerk and Hugh A/heton Clerk, Execu- 
tors of the Teſtament of the excellent Princeſs Margaret late 
Counteſs of Richmond and Derby and Grand-Dame to our ſaid 
Sovereign Lord King Henry the Eighth, on the one Party, 
and the Reverend Father in God James Bi/hop of Ely and 
Ordinary of the Houſe or Priority of St. John in Cambridge, 
on the other Party, Witneſſeth, That Whereas our Holy 
Father the Pope by his Bulls under Ledd, for the In- 
creaſe of Virtue Learning and Doctrine and Preaching of 
the Word of God, and to the eſtabliſhing of —_— 
Faith, 
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+ Faith, and for divers Conſiderations expreſſed in the faid + P. 166. 


Bull, Hath ſuppreſſed extinguiſhed and determined the 
Foundation and Religion of the /aid Houſe and Priory, by the 
Royal Aﬀent of our ſaid Sovereign Lord the King that now 
is, by his Letters Patents under his Great Seal, and alfo by 
the Aſent and Agreement of the ſaid Reverend Father James 
Biſhop of Ely, confirmed by the Prior and Convent of the 
Cathedral Church of Fly, as in the ſaid Bulls Letters Patents 
and other Writings thereof made, more plainly appeareth ; 
it is now covenanted betwixt the ſaid Parties and fully con- 
cluded, and by the ſaid Reverend Father Biſhop of Ely granted, 
that he, for the better Execution and Aſſurance of the Pre- 
miſſes, ſhall before the ſixteenth Day of January next en- 
ſuing aſter the Date of theſe Preſents, avoid and cauſe to be 


aroided and removed out of the ſaid Houſe and Priory, all 


ſuch and as many religious Perſons as now be incorporated 
and poſſeſſed in the laid Houſe and Priory of Saint John, 
or that can or may pretend or claim any Right Title or In- 
tereſt in or to the ſaid Heuſe or Priory or to the Poſſeſſions 
thereof, by reaſon of their Poſſeſſion or Incorporation within 
the ſame ; and utterly make void and dipole the ſaid reli- 
gious Perſons from the ſaid Houſe and Priory, and all ſuch 
Right Title Claim and Intereſt as they are or any of them 
have pretended or claim to have- within the ſame Houſe and 
Priory or to the Poſſeſſions or to any thing thereunto be- 
longing ; and alſo cauſe the ſame religious Perſons and every 
of them, by Authentic Inſtrument, in ſure and ſufficient 
Form to be made, to reſign and renounce all ſuch Right 
Title Claim and Intereſt as they are or any of them have or in 
any manner of wiſe may have to the ſaid Houſe or Priory or 
to the Poſſeſſions or to any thing thereunto appertaining ; 
And that the ſame Biſhop ſhall tranſlate or cauſe to be tran- 
ated all the ſame religious Perſons into other Houſe or 
Houſes of the ſame Religion, and cauſe them and every of 
them clearly to renounce relinquiſh and leave the ſame Houſe 
and Priory and all the Poſſeſſions thereof, and clearly to de- 
part and to be utterly excluded from the ſame for ever, and 
to be really and effectually accept and incorporate in ſome 
other Houſe or Houſes of the ſame Religion ; and cauſe 
the ſaid Houſe and Priory of Saint John and the Foundation 
and Corporation thereof to be clearly diffolved and determined 
for ever, before the {aid 16th Day of January next enſuing. 
And alſo the ſaid Bi/hop of Ely covenanteth and granteth to 
the ſaid Executors by theſe Preſents, that „e, before the 
Feaſt of the Purification of our Lady next enſuing, and at all 
Tupes after, when he ſhall be reaſonably required by the ſaid 
Executors or any of them, Mall make and cauſe to be made all 
ſuch Grants and Aſſurances TO THE SAID ExEcuToRS their 
Heirs and Aſſigns, or the ſaid Houſe and Priory of Saint Fohn, 
and of all the Manors Lands Tenements and Poſſeſſions and 
all other that belongeth and at any time belonged thereunto, 
To have and hold 70 the ſame Execcutors their Heirs and A- 
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4 P. 167. f Vene, as ſhall be adviſed by the Learned Counſel of the ſame 


Executors, their Heirs and Aſſigns or any of them, at their 
Coſts and Charges; and cauſe all the ſame Grants and Af: 
ſurances to be confirmed by the Prior and Convent of the ſaid 
Cathedral Church of Ely, by their Deed and Deeds ſealed 
with their Common Seal, in ſuch wiſe as ſhall be adviſed by 
the ſaid Executors or any of them; ſo that the ſaid Executors 
or ſome of them, by Reaſon and Authority of the ſaid Bulls 
and of the ſaid Letters Patents and other Premiſſes, may 
make lawful perfect and ſure Tranſlation of the ſaid Houle 
and Priory of Saint Fo/n and the Poſſeſſions thereof, unto a 
perpetual CoLLE GE, of a perpetual Maiter and Fellows, and 
there ered? found and eſtabliſh a perpetual COLLEGE, of a per- 
petual Maſter and Fellows, according to the Will Mind and 
Intent of the ſaid Princeſs, and according to the Ordinances and 
Statutes of the ſaid Executors, thereof to be made by Virtue 
and Authority of the ſaid Bulls and Letters Patents, there 
perpetually to endure ; And on this, the ſaid Pi/hop of Ely 
covenanteth and granteth to the ſaid Eæecutors, by thele Preſents, 
that the ſame Biſhop and his Succeſſors, and alſo the ſaid 
Prior and Convent of the ſaid Cathedral Church of Ely and 
their Succeſſors, ſhall at all times do and cauſe and ſuffer to 
be done all things neceſſary and requiſite for the ſaid Tran- 
ſation and for the Foundation and eſtabliſhing of the ſaid 


College for ever to endure, as by the Learned Counſel of the 


faid Executors or any of them ſhall be adviſed, at the Colls 
and Charges of the ſaid Executors. And the ſaid Executors, 
by theſe Preſents, permit and grant to the ſaid Reverend Father 
Biſhip of Ely, that the ſaid Maſter and Fellows, within one 
Month next after that they ſhall be founded and have real and 
corporal Poſſeſſion of the ſame Houſe and Priory and of the Ma- 
nors Lands and Tenements and Poſſeſſions of the ſame, Hall 
grant, by their ſufficient Writing under their. Common Seal, 
for the Exhibition and Finding of the ſaid religious Perſons 
during their Lives, to every of them or to other Perſons at 
their Nomination, an Annuity of 6/. 13s. 4d. by the Year, 
to be had and perceived to every of them during their Lives, 
out of the ſaid Houſe, Manors Lands and 'I'enements, at 
Two Feafts of che Year, that is to ſay Eaſter and Michaelmas, 
by even Portions, with a ſufficient Clauſe of Diſtreſs in the 
fame Houſe and in all the ſaid Manors Lands and Tenements, 
for ſake of Pavment of the ſame, And the ſaid Executo:s 
covenant and grant to the ſaid Reverend Father in God Biſhop 
of Ely, by cheſe Preſents, that after the ſaid Tranſlation of 
the {aid Houſe and Priory and Foundation of the ſaid Col- 
lege, the ſame Executors, in their Statutes and Ordinances 
thereupon to be made and ordained for the Ordering and 
Continuance of the ſame College, Hall ordain and eftabli/h 
(among other things) that the Furi/difdion Ordinary of the 
fam: Cullege and of the ſaid Churches and Chapels thereunto 
belonging Hall appertain and belong is the ſame Biſhop and 
his Sur ffor for ever more, and that the Maſter and Fellows 
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+ ſhall pray for the good Eſtate of the ſaid Biſhop during his f Page 168. 
Life, and 3 his Soul after his Deceaſe, as the SE CON DAR 
Founder Benèſactor and Partner in the ſaid Holy and Me- 
ritorious Work, And alſo for the good Eſtate of all his Sue- 
ceſſors in Time to come Biſhops of Ely, during their Lives, 
and for the Souls of his Predeceſſors Patrons and Founders of 
the ſaid Houſe and Priory, and for the Souls of his Sueceſſors 
as ſecondary Founders of the ſaid College ; And on that, the 
ſaid Executors ſhall provide and make Statutes and Ordinances 
of the ſaid College; in ſuch Manner that there ſhall not be 


any Ambiguity in the Elections of the Maſters and Fellows 


of the ſaid College. And alſo the ſame Executors granten 
to the ſaid Reverend Father in God Biſhop of Ely, by theſe 
Preſents, that the ſame Reverend Father in God, during his 
Life, ſhall nome and chooſe three apt and able Perſons, 
Scholars; And his Succeſſors, after his Deceaſe, one apt and 
able Perſon, Scholar; to be made Fellows of and in the ſaid 
College, and there to be accepted and admitted Fellows of 
the 4 College, at their Nomination and Election; 
and that ro be renewed and uſed, as oft as the Place 
of any of them ſhall happen to be void: And on that, 
the ſaid Executors granten to the ſaid Reverend Father in 
God Biſhop of Ely, that they ſhall ordain and provide in the 
ſaid Statutes, that the Maſter and Fellows of the ſaid Col- 
lege ſhall be bounden to pray for all ſingular Perſons as well 
alive as dead, for the which the ſaid religious Brethren of the 
ſaid Houſe and Priory were bound to pray, in like wife as 
the ſaid Executors have before this time promiſed and co- 
venanted with the ſame Reverend Father in God to be done, 
In Witneſs whereof, the ſaid Parties to theſe Preſent Inden- 
tures interchangeably have ſet their Hands and Scals, the 
Day and Year above-written, 


The Confirmation of the above Indenture, by the Prior and 
Convent of the Cathedral Church of EY. 


ND We the Prior and Convent of the Cathedral Church 

of Ely, having and taking theſe preſent Indentures and 

all ſingular Premiſſes contained therein, freely agreed accept 
and approve ; And the Indenture, and all the ſame Premiſſes 
contained and ſpecified therein, unto the ſaid Executors 
their Heirs and Aſſigns, for Us and our Succeſſors, ratify ap- 
prove and confirm, by theſe Preſents, (Rents Conſuetudes and 
all other Rights of our Monaſtry and Priory of Ely, to Us and 
our Succeſſors, in all Things, always ſaved and reſerved.) In 
Witneſs whereof, We the ſaid Prior and Convent to theſe 


Preſents have ſet our Common Seal. Given in our Chapter . 


Houſe, the fiſth Day of Fanuary in the Year of our Lord 
God 1510, | | 
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EXTRACTS from Biſhop Fiſher's Statutes, 


Statuta pro Collegio Divi Fohis Ewangeliſtæ infra Gimnaſium 
s Cantabrigienſe ſito. 


Preamble 
T conſtet univerſis qui Statuta præſentia lecturi ſunt, 
[ ) quinam AuRoritate ſancita fuerint, hoc Frontiſpicio 
locandum cenſuimus Inſtrunfentum quoddam Sigillis et Sub- 
ſeriptionibus omnium Executorum preſtantiſſime Viraginis 
Dominæ Margaretz Richmondiz, Fundatricis Collegij divi 
Johannis Evangeliſtæ in Cantabrigia: Quo Inſtrumento per 
eoſdem Executores confecto, planè conſtat plenarium Auctori- 
tatem mihi Johanni Epi ſcopo Roffenſi traditam, pro condendis 
Legibus et Statutis, quibus tam Magiſter quam Socij et Scho- 
lares pariter et Diſcipuli teneantur obedire. Cujus quidem 
Inſtrumenti Tenoris eſt, qui ſequitur, 


** Univerfis Chriſti fidelibus præſentes literas inſpeQurie, 
* Ricardus Winton, Epiſcopus Carolus Somerſet Comes 
* Wigorniz Thomas Lovel Miles Henricus Verney Miles 
** Johannes Seynt John Miles Henricus Horneby et Hugo 
* Aſheton Clerici, Executores Teſtamenti et ultimæ Vo- 
* Juntatis nuper excellentiſſimez Principiſſe Margaretz Co- 
* mitiſſe Richmondiz et Derbiæ, Matriſque et Aviæ duo- 
rum Regum nimirum Henrici Septimi et Octavi, ſalutem 
in Domino, et fidem indubiam præſentibus adhibere, 
* Quum fit optandum potiùs ut non erigerentur Collegia, 


** quam ut erecta male gubernarentur, nos Executores an- 


tedicti, qui Sumptibus et Impenſis præfatæ Principiſſæ 
“Collegium Sancti Johannis in Cantabrigia extrui cu- 
** ravimus, fimul et dotari, magno Affectu cupimus id ip- 
** ſum juſtis Legibus ſanctiſq; adminiſtrari Sanctionibus. 
** Verim quoniam omnes Nos una adeſſe commode non poſ- 
* ſumus, ut vel novam Electionem Sociorum in Collegio 
prædicto faciamus vel Sociis ita electis Leges et Sanctio- 
nes juſtas ac ſanctas exhibeamus, denique Juramentum 
* ab eiſdem exigamus pro Legibus homoi inviolabiliter ob- 
* ſervandis, Idcirc6 noſtras Vices committimus' Reverendo 
Patri Janni Roffen, Epiſcopo, ut ille tim noſtra quam 
* ſua Auctoritate poſſit numerum Sociorum ibidem augere 
% Magiſtrag; et Sociis omnibus Statuta ſalubria noſtro Nomine 
© ex/ibere, atque ab eiſdem Juramenta exigere pro eorum- 
dem inviolabili Obſervatione, Recuſantes vers (6 qui 
«« fuerint) amovere, violantes corrigere, ac cætera omnia et 
** ſirgula peragere quæ pro ſalubri Gubernatione ejuſdem 
Collegij ſibi opportuna viſa fuerint, zque ac ſi nos illic 
omnes præſentes eſſemus: Quæ omnia et ſingula Univer- 
** fitati ſignifcamus per Præſentes. In quorum omnium et 


** fingulorum Fidem ac Teſtimonium, Sigilla noſtra præ- 
« ſeptibus 
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« x ſentibus appoſuimus. Dat. vigeſimo Die Menſis Marti) p P. 170. 
« Anno Domini Milleſimo quingenteſimo quinto decimo.“ 


Ad Cultum optimi maximi Dei, ad honorem divi Johan- 
nis Evangeliſtæ, ac mox ad Fidei Chriſtianæ Incrementum, 
Nos Joannes Roffen, Epiſcopus, unus Executorum ultimæ Vo- 
luntatis Nobiliſſimæ Comitiſſæ Genitricis et Aviæ duorum 
Regum Henrici ſeptimi pariter et octavi, Nomine et Autoritate 
cæterorum Co-Executarum ejuſdem Comitiſſæ, nempe Ricardi 
Wintonienſis Epiſcopi Caroli Somerſet Comitis Wigorniæ 
Thomæ Lovell Henrici Verney Johannis Seynt John Equitum 
Henrici Horneby Hugonis Aſhton Clericorum, Zzges et Statuta 
que ſequuntur EDIDIMUS, Magiſtroq ; et Sociis ac Scholari- 
bus Collegij Divi Johannis Cantabrigiz tradidimus, quatenùs 
eiſdem omninò ſe conforment, tam hi qui jam ſunt Magiſter 
Socij et Scholares, quam eorum Succeſſores quotquot futuri 


ſint in perpetuum. 


De one Magiſtri. 


Qd fi tune per + Viam Spiritus ſancti concordibus animis, + Vim. qu. 
Nemine diſſidente, in quempiam ejuſmodi Virum conſenſe- 
rint, qualis in Statuto ante lecto deſcriptus eſt; aut fi 
major Pars omnium ſuper aliquo ejuſmodi conſenſerit; Vo- 
lumus et ſtatuimus & q' vis abſque Mora, (nulla prorſus Li- 5 Qu. (for- 
centia Patroni Ordinarij Viſitatoris aut alterius cujuſcunque fitan, ud 
juriſdictionem ordinariam prætendentis, nec Ceſſionis aut!“.) 
Reſignationis hujuſmodi eis vel eorum alicui 1 exhibiaſne, 1 Qu. vide 
aut ab eorum aliquo ejuſdem Approbatione expectatd aut Poſt P. 132. 


3 . 7 . Cap. 2. Re- 
requilits) per Præſidentem Magitter Collegij pronuncietur, — 3 
is Verbi bethz, de 
f electione 

magiſtti. 


De juramento Magiſtri. 


Ego N. in Magiſtrum Collegij Sancti Johannis Evange- 
liſtæ in Univerſitate Cantabrigiæ nominatus electus et præfec- 
tus Juro, tactis et inſpectis per Me his ſacro-ſanctis Evange- 
lis, dictum Collegium omnia Beneficia Terras Tenementa 
Poſſeſſiones Redditus ſpirituales et temporales Jura Liberta- 
tes Privilegia et Bona quzcunq ; wr nec non omnes 
et ſingulos Socios et Scholares er Diſcipulos ipſius Collegij, 
juxta Statuta et Ordinationes di&i Reverendi Patris Do- 
mini Johannis Fiſher Roffen. Epiſcopi, abſque Perſonagum 
Scientiarum Facultatum Generis et Patriæ acceptione qua- 
cunque, pro mea virili regam cuſtodiam dirigam et guber- 
nabo, et per alios regi cuſtodiri dirigi et gubernari faciam ; 
Nec ero factioſus, magis fayens uni quam alli, contra Juſti- 
tlam et Fraternitatis Amorem ; nec eorum alicui Gravamina 
vel Moleſtias injuſtè inferam ; Correctiones quoq ; Punitiones 
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t P. 171, f et Reformationes debitas juſtas rationabiles de quibuſcunq; We ti 
delictis Criminibus et Exceſſibus Sociorum et Scholarium et 5 
Diſcipulorum dicti Collegij, quoties ubi et quando opus fuerit, 1 
ſecundim Rei Qualitatein et Quantitatem omnemq; Vim "6 
formam et Effectum Ordinationum et Statutorum per dictum * 
Reverendum Patrem editorum, abſq; Favore aut Odio Af. "9 
fectione Conſanguinitatis Affinitatis aut alia quacunq; dili- 
genter et indifferenter faciam et procurabo: Et ſi hujuſmodi | 
Correctiones Punitiones et Reſormationes ut præfertur debite leg 
et juſte exequi non potero, propter Metum et Potentiam ſeu Ro 
Multitudinem Delinquentium, ipſorum Nomina et Cognomina, Me 
cum Qualitate et Quantitate Delictorum et Exceſſuum hujuſ- eui 
modi, quam citò potero, infra Menſem, Domino Epiſcoto | ſec 
Elienſi qui pro tempore fuerit, aut Domino Cancellario Univer- iny 
ſitatis vel ejus Vicem-gerenti, denuntiabo et revelabo, et per ſuc 
eos hujuſmodi Correctiones Punitiones et Reformationes juxta 
Statuta et Ordinationes Collegij in omnibus ſolerter et cele- | 
riter fier1 procurabo. | Mt 

Gl 
Item quoties Electio vel Aſſumptio alicujus Socij ac Scho- qu: 
laris vel Diſcipuli in Collegium prædictum fuerit facienda, vel 
intendam et enitar ut ſolùm tales car et aſſumantur quos tra 
ſecundum Conditiones et Qualitates in Statutis dicti Collegij fer 
expreſſas habiles et idoneos reputaverim, et quos in Virtuti- I 
bus et Scientiis ad Honorem et Utilitatem Collegij prædicti art 
plus poſſe proficere et profecturos crediderim, fine Pe onarum Nec 
vel Patriæ Acceptione, Amore Favore Odio Invidia Timore . he 
Prece et Pretio poſt poſitis quibuſcunq;, Item fi ab Officio tac 
meo amovear, aut ſi ſpontè ceſſero, Bona Collegij 2 Me eti 
recepta aut apud me remanentia, Præſidenti et Theſauraris WW «wu 
Collegij aut (Præſidente abſente) Socio maxime ſeniori in 
Univerſitate præſenti et dictis Theſaurariis, fi commode po- | 
tero continuò, ſin minus ſaltem infra quindecim Dies ex tune pet 
prox. ſequen. fine Contradictione ſeu Diminutione, per In- pre 
ventarium inde inter me et illos, ſub Teſtimonio et Subſcrip- ali 
tione eorundem et mea, reſtituam. ed! 
lor 
Item, fi per me ſeu Occafione mea, aliqua Materia Di/- cli 
ſenſionis Iræ vel Diſcordiæ in ditto Collegio (quod abfit) Jol 
ſuſcitata fuerit, et per Præſidentem Decanos vel Theſaura- car 
rios et duos alios ex ſeptem Collegij Senioribus finis ratio- E 
nabilis ſeu placabilis infra quinq; Dies factus non fuerit, tunc De 
Cancellarii Univerfitatis Cantabrigiz qui pro Tempore fuerit, au 
præ poſitigue Collegii regalis, ac Magiſtri Cullegif Chriſti in pri 
eadem Univerſitate, fi tune infra eandem 3 fuerint, cer 
acadicto Cancellario præpoſito aut Magiſtro extra Univerſi- tur 
tatem Agentibus, abſentis aut abſentium Vices Univerſitate pu! 
gerentium, und cum totidem ex prænominatis quot in Univer- (pe 
tate præſentes fuerint, Ordinationi Arbitrio Degreto et Auclo- apt 
ritati perſonaliter et effectualiter me ſubmittam : Et quicquid ani 


| duo ex illis pro tempore, ſecundam Fermam infra limitatam 
| | pro 


> — — 
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t pro tempore conſulti, arbitrati ſuerint ſtatuerint ordinaver- | Page 172. 


int vel diffinierint in ei Parte, id omne fideliter obſervabo et 
jiſdem cum effectu parebo, fine Contradictione quacunque, ceſ- 
ſantibus Provocationibus Appellationibus Querelis Exceptioni- 
bus et aliis Juris et Facti Remediis quibuſcung;, quibus omni- 
bus et ſingulis in Vim pacti renuncio in his Seriptis. 


Item, omnia et ſingula Statuta et Ordinationes dicti Col- 
legij per dictum Reverendum Patrem Dominum Johannem 
Roffen. Epiſcopum, Executorem ultimæ Voluntatis Dominæ 
Margaretæ Comitiſſæ Richmondiæ et Derbiæ, edita, et per 
eum dum Superſtes fuerit endenda, quantum me concernunt, 
ſecundim literalem et grammatica lem Senſum et Intellectum 
inviolabiliter tenebo exequar et obſervabo, et quantum in me 
ſuerit faciam ab aliis obſervari. 


Itemque nulla Statuta ſeu Ordinationes Interpretationes 
Mutationes Injunctiones Declarationes aut Expoſitiones vel 
Gloſſas aliquas, præſentibus Ordinationibus et Statutis vel 
qualitercunq; vero Senſuĩ et Intellectui eorundem repugnantes 
vel repugnantia derogantes vel derogantia contrarias vel con- 
traria, per quemeunq; ſeu quoſcunq; alium vel alios gram 
per Reverendum Patrem Dominũ Johannem Roffen. Epiſco- 
pum prædictum faciendas vel facienda, quomodo libet ſcienter 
acceptabo, vel ad ea conſentiam, aut ipſa aliqualiter admittam, 
nec eiſdem parebo ullo tempore, nh intendam, nec illis vel 
illorum aliquo ullo Modo «tar in Collegio prædicto vel extra, 
tacitè vel expreſſe ; ſed eis et eorum cuilibet contradicam et 
etiam reſiſtam expreſſe, ipſaq; fieri viis et modis omnibus 
quibus potero ob/tabo et imped am. 


Item, Juroque, quantum in Me fuerit et quatenùs meam 
perſonam concernat aut concernere poterit, me laudatas ac 
probas hujus Collegij Conſuetudines obſervaturum, uni cum 
aliis Ordinationibus per Magiſtram et Socios ac Scholares 
editis pro Suftentatione quorundam Sociorum ac Diſcipu- 
lorum, juxta Tenorem cujuſdam Juramenti quo Magiſter 
olim et Socij ſe devinxerunt oraturos tam pro dicto Domino 
Johanne Roffen. Epiſcopo quam Henrico Ediall Archidia- 
cano Roffen, Hugone Aſhton Archidiacano Eboracenſi 
Johanne Ripplyngham in ſacra Theologia Doctore et Roberto 
Dokket in eadem Baccalaureo ac Marmaduco Conſtable Equite 
aurato et Roberto Symſon in Artibus Magiſtro cæteriſq; qui 
privatas aliquas aut Sociorum aut Diſcipulorum fundationes fe- 
cerint aut in poſterum facturi fint ; fimulq; et curabo, quan- 
tum in me fuerit, a cæteris omnibus tam Sociis quam Diſci- 
pulis idem fieri; neque extortas eorundem Interpretationes 
(per quemcunque factas) admittam, aliter quam Senſus eorum 
apertus patitur et mea Conſcientia magis conformem indicabir 
animo Conditoris, 
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4 Page 173. De Sociorum Qualitatibus. 


Nunc itidem et Leges dabimus reſiduo Corpori ; quod 
nimirum ex Sociis, quocunq ; numero eos fore contigerit, 


tanquam ex potioribus et ſolidioribus Membris, volumus in- 


tegrari. Pro Fundatrice vero, tametſi Rex illuſtriſſimus, in 
Carta Licentiz ſuz quam Aviæ ſuz, Dominæ Fundatrici, 
conceſſit, mentionem fecerit de quinquaginta Sociis ac Scho- 
laribus, Nos tamen, qui ob Subtractionem reddituum Annu- 
orum ad Valorem quadrigentarum. Librarum, ipſum nume- 
rum implere non poſſumus, quantum ad præſentem Ordinati- 
onem ſpectat (fi heri poteſt) octo ſuper viginti deputari vo- 
lumus et ordinamus. | 


De Sociorum Electione, ac ipfius Circumſtantiis. 


Et quò poſſit exactior fieri Sociorum Delectus, convocari 
volumus et ſtatuimus, per Magiſtrum vel (ipſo abſente) Præ- 
ſidentem, cunctos Socios in Univerſitate præſentes, primo 
Die Lunæ cujuſq; Quadrageſimæ, ſimul et commonefieri 
* quatends quiſq; ſolitam Inquiſitionem faciat de Juvenibus 
* quibuſdam, tam Moribus quam Eruditione magis idoneis, 
qui in Sociorum numerum cooptentur; et ut repertorum 
Nomina, ſimul cum Nomine Comitatds quo quiſq; fuit 
oriundus, in Scedula conſcribatur, und cum allis Dotibus 
quibus ipſe Juvenis fuerit praditus ;* Ad quam Inquiſi- 
tionem teneri ſingulos volumus, in Vim Juramenti ſui : Cujus 
autem Nomenclatura non ante ſeptem Dies Electionis futu- 
ræ, tradita magiſtro fuerit aut ejus Vice-gerenti quando Ma- 
giſter aberit, hunc, pro ei Vice, ineligibilem Pronunciamus. 
Porro, Dele&tum hunc, quories eveniet, celebrari volumus et 
ordinamus quãq; Die Lunz quz proxime ſequitur Domini- 
cam Paſſionis: Quo Die Magiſter et Socij cuncti præſentes 
conveniant in Sacellum, quum Horologium inſonuerit octa- 
vam z. et illic, primim leQo Statuto de Cooptandorum 
Qualitatibus, Magiſter primam, deinde reliqui per Ordinem 
Socii, jusjurandum quod ſequitur, tactis Sacris Evangeliis, 
præſtabunt. Ego N. N. Deum teſtor et hæc ſancta ipſius 
** Evangelia, me neminem in Socium hujus Collegij electu- 
rum, niſi quem juxta Statutum antelectum me Conſcientia 
magis idoneum indicabit; neq; iſtud faciam Pretio vel 
Mercede quivis, a quopiam aut dati aut expectatd.“ 
Juratis itaq; ſingulis, fiat è veſtigio Scrutinium, per Ma- 
giſtrum et duos è Socus maximè Senioribus, (fic tamen ut hi 
non fuerint de Numero Septem Seniorum conſeriptorum, ) 
qui priùs etiam tactis ſanctis Dei Evangeliis promittant © ſe 
veraciter et abſq; dolo Scrutinium ipſum pro futura So- 

: * ciorum 
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* «« ciorum Electione tract taros, et fecretum penitùs habitu- P. 174. 
ros, neq; Signo aut Nutd aut alio quovis pacto rem in- | 
„ dicaturos,” Auditis ergo ſingulorum Votis et Suffragiis, 

illum vel illos in Socium vel Socios dicti Collegij Magiſter 
pronunciabit, in quem vel in quos iple Magiſter, cum majori 

aut æquali parte Sociorum, conſenſerit. Et ſi Magiſter, 

cum majori aut æquali parte Sociorum, in aliquem aut ali- 

qu os eligendum vel eligendos haudquaque convenerint, fed 

in ea Diſſenſione triduum ab incepto Delectu perſeveraverint, 

trim Volumus ut hujus Negotij difñnitio, pro hac Vice, ad 

ſeptem conſcriptos Seniores referatur: itaque pro his de qui- 

bus non. et conſenſus factus, Electio ſeptem illis Senioribus 
deferenda fit, ad bunc Modum ut ſequitur. Quarto igitur 

Die poſt inchoaram Electionem conveniant interum omnes 

in Sacellum, et primitus et ſeptem tptos Seniores Juramen- 

to præſtito ©* quod illum vel ilios, de quibus fit diflidium, 

„in Socium vel Socios cooptabunt, qui ſeis Confcietitiis 

„% magis videbitur aut videbunter idonei ;? Præſtito igitur 

hoc Juramento, fiat alterum iteratòè Scrutinium, in quo Ma- 

giſter et duo prædicti Scrutatores Suffragia Septem illorum 
Seniorum ſcrutabuntur: et is vel ij in quem vel quos major 

Septem Seniorum Pars conſenſerit, pro electo vel electis ha- 

beantur: atq; ita a cæteris aceeptentur. Qudd fi forte Con- 

ſcientiis eorum ſeptem Seniorum non videatur inter eligendos 

aliqua Diſparitas, aut forſitan inter ſe major eorum Pars 
haudquaquàm conſenſerit, tum Volumus is vel ij qui a Ma- 

giſtro prius nominatus aut nominati fuerant, pro Socio vel 

Sociis protinus declarabitur aut declarabuntur. Provifo ut 

neque ia hac Electione neq; alia quacunq; cujuſcunq; Per- 

ſonz infra dictum Collegium facienda, 4 ſuam Vocem aut Here is 
Suffragium alterius Perſonæ cujuſcunq; Arbitrio et Diſpo- N = 
ſitioni quovis Modo commirtat, aut incertam Ferſonam aut the nomina. 
pro incerto Comitatu vel Dioceſi ſub disj unctione vel Condi- tive caſe to 
tione quovis Modo nominet aut eligat: contra faciens, et committat; 
Suffragium deinde ſuum et etiam dicti Collegij Societatem, ip- z.“ Ali- 
ſo Facto, ex tunc imperpetuum amittat. Nec liceat, ſub 9 
pœna Perjurij, cuique ex illis Scrutatortbus, nomina aliorum « Aliauis 5 
eligentium, alii cuipiam, quovis modo per ſe vel per inter- « Electori- 
poſitam Perſonam Nutu Verbo Signo vel Scripto, ante com- © bus.” 


pletam et publicatam Socij Electionem, offendere. 


De Morum Honeftate ſervandd, et Diſſentionibus ſedan- 


dis. 


Quod ſi inter Magiſtrum et alium aut alios hujus Collegii 
Socios, aut ilitus Caufa, aliqua Materia Diſſenſionis Iræ 
Rixæ vel Diſcordiæ in dicto Collegio fuſcitata fuerit, et per 
Magiſtrum Decanos et majorem partem Septem Seniorum 
Finis rationabilis ſeu placabilis infra octo Dies proximè ſe- 
quentes factus non fuerit, tunc Volumus ut Partes diſſentien- 

Vor. I. N tes, 


Hilary Term 30 Geo. 2. 


*P. 175, tes, Virtute Juramenti ſui, triduum poſt illius octo Dies * ſen 
duos Socios eligant, qui electi, in ſui Virtute Juramenti, in- duos 
fra biduum poſt eorum ad hoc Electionem et deputationem, quo | 
Prefettum Collegij Regalis, et Magiſtrum Collegij Chriſti, er tarij 
Magiſirum five Cuſtodem Collegij divi Michaelis, aut diQtis ſcrip 
Præfecto Magiſtro et Cuſtode vel eorum aliquo extra Uni. torur 
verſitate agentibus, tunc eorum Vices Abſentium. in dictis Cauſ 
Officiis infra Univerſitatem gerentes, ac etiam reliquos pre- conti 
nominatos ſiqui fuerint in Univerſitate præſentes, adeant ; et T 
et eiſdem hujuſmodi Diſſenſionis Cauſam ſive Materiam, in Evan 
Scriptis ſignificent et referant: Et quicquid duo ex illis, pro prim 
tempore conſulti, arbitrati fuerint et decreverint, illi omnes | exige 
pareant et in ſui Virtute Juramenti obediant. « ye 

| | | © cu 

De Modo procedendi contra Magiſtrum &c. « of 

| « ra 

His Ordine diſpoſitis, ad errata quæ accedere poſſunt per- tie 
venimus, adhibituri quæ poterimus Remedia, incipientes a WW « be 
Magiſtro ut Duce et Principe, quo bono et provido ut nihil TH” 
et utilius, ita imprudenti inepto indigno criminoſo nihil et | . u 
deteſtabilius. Qua circa ſtatuimus ut Magiſter quicunq; prop- W jo 
ter Terrarum Tenementorum Reddituum Poſſeſſionum ſpiri- nerad 
tualium ſeu temporalium ſua Culpa Diminutionem ſeu Ali— 1 
enationem, vel propter Detractionem Oblationum Alienati- et D 
onem illicitam Bonorum et Rerum ipſius Collegij infa- 1 
miam incontinentiamq; notabilem Negligentiam intolera- * 
dilem Homicidium voluntarium aliamve Cauſam enormem quæ 
ipſum Magiſtrum omnind reddentem criminaliter irregula- W . 
rem vel aliter inhabilem, nec non propter infirmitatem in- turut 
fectivam et contagioſam perpetuam, cujus occaſione non AMO 
poterit abſque Scandalo hujuſmodi Officium exercere, ab DEN: 
eo penitùs amoveatur: . Ad cujus Amotionem hoc modo bers ; 
procedatur ; videlicet, ut ſtatim, vel ſaltem infra quindecim perid 
dies poſtq; aliquod Præmiſſorum commiſerit vel in eorum on 18 
aliquod inciderit, primo per Præſidentem, aſſiſtentibus ei Fat? 
aliis duobus Officiariis Clavigeris et quatuor, aliis Sociis ex ban 


Septem Senioribus dicti Collegij, vel ſaltem cum Aſſenſu et 
Aſſiſtentia duarum tertiarum Partium omnium Sociorum 
dicti Collegij (fic quòd inter eos fint quatuor Seniores ex De! 
Septem electi,) vel, Præſidente nolente aut negligente, 
per Decanum Theologiæ cum prædictorum Aſſiſtentia, 


moveatur Magiſter ut ſuadeatur ad voluntarie recedendum 24 
| ab Officio. Quod fi ſponte infra triduum cedere noluerit, tentc 
| tunc infra octo Dies poſt hujuſmodi Monitionem, Præſidens, cani: 
| Aſſen ſu et Teſtimonio omnium Sociorum dicti Collegij, vel aliis 
| ſaltem omnium prædidorum modo aliquo prædicto fibi in vel 

Magiſtri Monitione Aſſiſtentium, vel, ipſo nolente aut negli- aut 

gente, dictus Decanus Theologiæ, cum Aſſenſu et Teſtimonio judi 

prædictorum, DENUNCIABIT Donis EPIscO PO ELIENS!, Coll 
aut, eo in remotis agente, Ficario in Spiritualibus generali, miſſ. 
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* ſen (Sede vacante) Cuſtodi in Spiritualibus, sj usdEM, per® P. 176. 


duos aut tres Socios ipſius Collegy Seniores, cum literis ali- 
quo Sigillo authentico ac Signo er Subſcriptione alicujus No- 
tarij publici ſignatis, vel ſaltem loco Sigilli authentici Sub- 
ſcriptione dicti Præſidentis vel Theologiæ Decani et prædic- 
torum Aſſiſtentium ac Notarij Publici Signo communitis, 
Cauſas Defetus Crimina Exceſſus vel Enormia Magiſtri 
continentibus. Proviſo quod omnes hujuſmodi Aſſiſtentes 
et Teſtimonium perhibentes, priùs tactis ſacro ſanctis Dei 
Evangeliis, coram Præſidente aut Decano Theologiæ, ipſo 
primum id coram eis præſtante ac deinde à ſingulis illorum 
exigente, jurabunt ©** quod non per {nvidiam Malitiam Odium 
% vel Timorem ipſius Magiſtri, Amorem vel Honorem ali- 
t cujus promovendi ad illud Officium, nec per Conſpirati- 
* onem ZEmulorum & Confadecationem, nec per Procu- 
* rationem alicujus vel aliquorum, nec Prece aut Pre- 
*« tio aut alio quocunq ; Modo illicito inducti, fed pro 
% bono Zelo et Utilitate prædicti Collegij et pro utiliori et 
*« convenientiori Regimine ejuſdem et Honore, Teſtimoni- 
„ um illud perhibuiſſe.“ EIscorus vero ELIEXNSsis, vel, 
ipſo in remotis agente, suus Vicarius in Spiritualibus Ge- 
neralis, aut Sede Elienſi vacante) Cus ros SPIRITUALI- 
TaTis Ejuspem, de Cauſis criminoſfis Criminibus Exceſſi bus 
et Defectibus contra Dictum Magiſtrum expoũ tis, s uu MARIE 
et de plano et EXTRA JUDICIALITER COGNOSCAT : et (i, per 
Informationes ſufficientes miniſtratas, hujuſmodi ſuggeſta 
quæ ad dicti Magiſtri amotionem ſufficere debeant, recipiat 
Me vr RA, ſtatim, aut ſaltem infra triduum proximè ſequu- 
turum, ipſum AB Or FIC IO ſus et ab ADbuixisTRATION IA 
AMOVEAT ne alteriori Dilatione ; dicti quoq ; Collegij Sociĩis 
DENUNCILET ef INJUNGAT ut ad Electionem novi Magiſtri li- 
berè procedere waleant & debeant, juxta Formam in Statuto ſu- 
perius expreſſam ; CessanTIBUs APPELATIONIS RECUSATI- 
ON1S QUERELA AUT CUJU>CUNQUE ALTERIUS Juris aut 
Facti RxMEDiis, quibus byjuſmodi AMOTIO VALEAT I1MPE- 
DIRI AUT DIFFERKRI ; gue 0nmia 1RRITA e, wolumus ſta- 
tuimus et decernimus. | 


De Modo procedendi contra Socios Scholares et Diſcipulos 
in majoribus Criminibus. | 


—At Præmiſſa, vel eorum aliquod in præſenti Statuto con- 
tentorum, coram Magiſtro aſſiſtentibus et Præſidentibus De- 
canis et Theſaurariis, vel ſaltem uno Decano Theſaurario et 
aliis quatuor ex Septem Senioribus, publicè confeſſus fuerit, 
vel per Teſtes idoneos prædictorum Judicio comprobandos, 
aut per Facti coram eis evidentiam, manifeſtè reus eorum 
judicio et Sententia convictus fuerit ; eum ſtatim à dicto 
Collegio, præſentis Vigore Statuti, nullà alia Monitione Præ- 
miſſa excluſum et privatum fore ipfo facto decernibus, abſq; 
cujuſcung, Appellationis vel Querelz Remedio. 


N 2 De 
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* P. 177» 


De ambiguis et obſcurius interpretandis. 


Diſtribuiſſe igitur jam univerſis Collegij Membris Officia 
ſimul et Officiorum Leges nobis videmur, et exactè quidem: 
quæ fi ſerventur ad amuſſim et inviolate, (quod utiq; ve. 
hementer optamus) ex eodem viros haud dubie ſperamus 
prodituros, qui magnz tim Utilitati tum Honori non fo. 
Iam huic Collegio, verim etiam toti Regno futuri ſint. 
Proviſum etiam eſt, quoad fieri poteſt per uniuscujuſq ; Ju- 
ramentum, quo nihil apud Chriſtianos firmius aut antiquius 
haberi debet, ut Statuta hzc per Nos jam tradita et Auc- 


totitate Sedis Apoſtolice corroborata, exactiſſimè ſerventur 


2 ſingulis, quatenùs unumquemque concernant. Czterim 
quia mihi Johanni Roffenſi, per quem hzc edita ſunt, tim 
a Summo Pontifice Julio ſecundo, quam a Fundatrice czte- 
riſq ; omnibus. Co-Executoribus, Auctoritas eſt tributa non 
ſolüm condendi Statuta quz mihi viderentur haic Collegio 
conducibilia, verùm etiam Magiſtro ſimul et Sociis eadem 
exhibendi, Juramentaq ; a ſingulis tam Sociis quam Diſci- 
pulis pro illorum inviolabili Obſervatione diſtrictiùs exigen- 
di, ſed et cætera cuncta peragendi quzcunq ; pro ſalubti 
Collegiz hujus Moderamine mihi viſa fuerint opportuna, 
atq ; id tam efficaciter quam fi cuncti ſimul hic eſſemus Præ- 
ſentes ; Ego igitur, horum omnium pariter et meo ipſius 
nomine, caſſatis aliis quibuſvis Statutis prius excogitatis, 
quatents præſentibus adverſantur, hæc præſentia ſeu vera 
et Salabria pronuncio : Quibus obſervandis, ttm Magiſtrum 
quam Socios et Diſcipulos adſtringi volo ; reſervata mihi 
nihilominus Poteſtate quoad vixero ; vel adjiciendi vel minu- 
endi ſeu reformandi interpretandi declarandi mutandi dero- 
gandi tollendi diſpenſandi novaq ; rurſum alia (fi licebit) 
ſtatuendi ſimul et edendi, non obſtantibus his Statutis fac- 
tis et ſJuramento firmati ; Cæteris autem omnibus, cujul- 
vis Dignitatis AuQoritatis Statüs Grads aut Conditionis 
exiſtant, ac Magiſtro quoq ; et Scholaribus tam Sociis 
quam Diſcipulis omnibus hujus Collegij, prorſus inhibens 
ne cum aliquo dictorum Statutorum diſpenſent, aut quevis 
nova Statuta five pro Collegio ſeu pro quovis ejuſdem Mem- 
bro, quæ diftorum Statutorum alicui repugnabunt, con- 
dant aut decernant. Quad fi forte Cancellarius aut Vice Can- 
cellarius aut Reuerendus Pater ELIENSsIs Episcoevs aut de- 
mum quivis alius contrarium attemptaverit, et novnm aliquod 
Staiutum aliud à prediftis adhibere molitus fuerit, ab ejus Ob- 
ligatione, per hanc Autoritatem ab Executoribus aliis mihi 
commiſſam, Magiſtrun et cæteros omnes tam Socios quam 
Diſcipulos penitũs abſolvo, eiſque omnibus et ſiagulis inter- 
dico ne cuivis hujuſmodi Statuto aut Ordinationi pareant 
admittantive quovis Pacto, ſeb Pœna Perjurii atq; etiam 
Amotionis perpetus 4 dicto Collegio ipſo Facto. 


Czterim quia Nihil eſt uſg; ad*o luculentum quod 
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* non A Captiolis verti poterit in Queſtionem, ob eam Rem“ P. 178. 


volumus quod fi quicquam in aliquo Statutorum pronouns 
aut Obſcuritatis aut Ambiguitatis Magiſtro et Majori Parti 
Sociorum occurrat quoad nos vixerimus, eorum ſingulos in 
Chriſti Viſceribus obteſtamur ut ea dubia nobis proponant 
quoties oriuntut, quemadmodum et haQtenus fecerunt ; noſq ; 
libenter (ut et ante non ſemel fecimus) illorum dubiorum 


O bſcoritatem excutiemus : Quod fi poſtquam Nos ab hae 


Luce migraverimus, novi quidem Scrupuli reperti fuerint 
aut de novo ſuſcitati, volumus et Ordinamus, ut rectus et 
laudabilis Statutorum Uſus interea juxta Mentem noſtram 
obſervatus, et qui maxime congruat Inſtituto Pientiſſimæ 
Fundatricis, fit Magiſtro pariter et Sociis Norma quzdam 
et Regula quam cum Puritate Conſcientiarum ſuarum ſe- 
quantur in ejuſmodi Scrupulis et Ambiguitatibus omnibus, 
Neque tamen per hoc intendimus, ut fi præter Notitiam 
noſtram quiſpiam abuſus in Statutis ipſis, aut in quavis eo- 
rundem Parte, per Magiſtrum aut Officiarios aut quemli- 
bet cæterorum in Curſu fuerit, quod is pro recto et laadabili 
Statutorum Uſu recipiatur ; aut fi nos cum ipſo Magiſtro 
qui nunc elt, aut cum alio quovis Sociorum, in ulla Statu- 
torum Parte, diſpenſaverimus, Nolumus tamen ut hoc Privi- 
legium, uni aut alteri ex cauſis nos moventibus conceſſum, 


pro communi quadam Licentia teneatur : Sed et cunctos ora- 


mus et per Chriſti Vulnera precamur, ut Juramentorum ſuo- 
rum meminerint, atq; noſtram Mentem in ipſis Statutis 
reſpiciant, magis quam aliquem qui præter Aſenſum noſ- 
trum clam irrepſit corundem Statutorum Abuſum ; Nam 
omninò prohibemus, ne par aliquam Declarationem aut 
Conſuetudinem ullam aut diuturnum quamlibet Abuſum 
vel demum Actum aliquem, Verbis aut Intentioni dictorum 
Statutorum in aliquo derogetur. VIsiTATIONEM autem bu- 
jus Collegij Reverendis in Chriflo Patribus Eiscoris Eligx- 
$1IBUS COMMENDAMUS: Quibus et conceſſimus cujuſdam 
idonei Præſentationem, qui lit futurus in hoc Collegio So- 
cius, Idoneum autem intelligimus, qui Qualitates habeat 
eas quæ deſcribuntur in Statuto de Qualitate Sociorum : 
Neq; enim alium quempiam recipi Volumus 4 Collegio. 
Eoldem etiam oramus et per Dominum Jeſum oblecramus, 
ne quenquam præſentent nihi talem qui pro ſuis Meritts hoc 
Sodalitio dignus fuerit, et cul cum Statatis per omnia Convenzat, 


De Viſitatore, 


Nihil aded bonjs Legibus firmari muniriq; poteſt, quin 
ab 1is qui licenter vivere et Luxui Libidiniq; Freaa lax- 
are ſtudent, aliquo Fraudis Commento facile queat eludi. 
Nos igitur Fiducia Benignitatis Reverendiſſimorum Patrum 
Epiſcoporum Elienſum freti, et cum primis amantiſhmi 
Domini Duni Nicolai Weſt qui Sedem Epiſcopalem jam 
luis Meritis obtiner, nempe quod tam ipſe quim Suc- 


ceilores 
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P. 179. * ceſſores ejus, pro Zelo quem ergi rem publicam Chriſ. 


tianam gerunt, nullis futuris Temporibus PATIENTUR hac 
Statuta contra noſtrum Mentem et contra ſanQiſſimum Pi. 
entiſſimæ Fundatricis Inſtitutum violari, ſtatuimus ordina- 
mus et volumus, et quod Epi/copo cuivis Elienſi gui pro Tempore 
Fuerit, QuoTIEs per Magiftrum et Præ fidentem Decano/q; et 
Theſaurarios, five per Magiſtrum et quatuor ? ſeptem Seniori- 
bus deputatis, five per quing; ex eiſdem Senioribus reluctante 
Magiſtro aut Prafidente, ſeu per duas tertias Socierum Par- 
t bes, requifitus fuerit, ſed et cirRA guamvis Requiſitionem, DE 
TRIENNIO IN TRIENNIUM ſemel ad Collegium accedere liceat 
per Se, vel per Commiſſarium ſuum Specialem quem duxe- 
rit deputandum, præterquam per Cancellarium Univerſita. 
tis Cantabrigiz 4 Cancellarium aut Procuratores Uni- 
verſitatis ejuſdem, et præterquam per alios qui ex dicto Col- 
legium pro aliquo Crimine aut Delicto amoti ſint aut Amo- 
tionem hujuſmodi fugientes receſſerunt, ac præterquam per 
Magiſtrum aut aliquam aliam Perſonam dicti Collegij aut 
alios quoſcunq; in Univerſitate per unam quindenam anno 
proximo eam Viſitationem præcedenti Studentes, et præter- 
quam per religioſos quileſcunq; prædictorumve antiquem aut 
Conſanguineum alicujus Socij dicti Collegij; /iccat inquam, 
ad cjus VIsITATIONEM ibere accedere, Magiftrumg; ac alios 
firgulos Socios Schulares ac D ſeipulos 2 Collegij in 
Sacellum tjuſdem cov voc EH: Cui quidem Reverend: 
Patri aut ejus Commiſſario, Vigore Præſentis Statuti, FLE- 
NAM CONCEDIMUs POTESTATEM, ut ſuper omnibus et fingulis 
Particulis et Articulis in noſtr's Statutis contentis, ac de gu- 
buſcung; Articulis Statum Commodum aut Honorem d &i Col. 
leg concernentibus, aut que in dicto Collegio aut aligud illins 
pe: ſona fuerint reformanda aut corrigenda, preterquam de 
Secretis et Qccultis, Magiſtrum docios Scholares et Diſci- 
pulos, interroget et inguirat, COGATQUE eorum unumgquemy; 
in Virtute Juramenti, ET PER Cenſuras fi Opus fuerit, ad 
dicend. Veritatem de Præmiſſis omnibus et fingulis, 
præterquam (ut prædictum eſt) de ſecretis et occultis; ex- 
ceſſuſq; ac neghgentias crimina et delicta quorumcunque 
dicti Coliegij, qualitercung; commiſſa, in ea Viſitatione 
comperta, /ecundum Excefſis Exigentiam et Criminis aut De- 
ldi Dualitatem debit? PUNIAT et REFORMET : CAazTERAQUE 
OMNIA ET SINGULA FACIAT ET EXERCEAT gue ad corum 
Correct onem et Reformationem fint neceſſaria aut quoviſmodo 
opportuna, etiam fi ad PRIVATIONEM aut AMOTIONEM Ma- 
giftri aut Prefidentis aut alterius cujuſcung; ab Admin fra- 
tione ſud wel Officio, ſeu fi ad Amotionem alicujus Socij Schola- 
ris vel Diſcipuli ab eo Collegio, ſi tamen hoc ipſum Statuta et 
Ordinationes exigent, procedere contingat. Quos qui- 
dem Magiſtrum Socios et Scholares Diſcipulos, ac præterea 
Miniſtros quoſcunq; etiam Famulos, prædicto Domino 
Epi ſcopo et c3us Commiffario, quoad omnia et ſingula — 
miſſa, 


a 
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miſſa, volumus et przcipimus effectualiter intendere et pa- 
rere; Statuentes inſuper, ut nullus in YViftationibus præ dic- 
tus ſeu aliis Scrutiniis faciendis in dicto Collegio, contra 


*Magiſtrum aut aliquem alium ipſus Collegiz quicqm dicate P. 180. 


deponat ſeu denunciet, niſi quod verum crediderit, ſeu de 
quo publico Vox et Fama laboraverit contra eundem, in 
Virtute Juramenti ab eis Collegio præſtiti; Ordinantes præ- 
terea quod Dominus Epiſcopus Elienſis cum in Perſond proprid 
viſitare et præmiſſa facere dignetur, Magiſter et Theſaurarij 
unicam ei intra Collegium Refectionem faciant ; ſi vero 
per Commiſſarium Epiſcopus viſitaverit, Commiſſario duæ 


| RefeQtiones intra Collegium exhibeantur : Quibus tam Re- 


verendum ipſum Patrem qm ejus Commiſſarium oramus ut 
contenti ſint. Cæterùm inceptam aliquam Viſitationem ul- 
tra duos Dies proxime ſequeates, aut ex Cauſis urgentiſſi- 
mis et rariſſimis ultra quinq ; Dies, prorogari aut continu- 
ri nullo Pacto volumus: Sed lapſo et exacto illo triduo, et 
quando ex Cauſis predicts ulterius prorogatur ſexto die 
tran ſacto, eo ipſo Viſitatio illa pro terminata et diſſolutà 
habeatur. Et ſi quæ in ea Parte compererit corrigenda et 
reformanda, quæ Brevitate Temporis corrigere et reformare, 
non potuerit, ea Magiſtro in Scriptis tradat: Qui ea omnia, 
ſecundum Formam et Exigentium Statutorum quam primùm 
corrigere et reformare, in Virtute Juramenti et ſub Pœna 
Privationis ab Officio ſuo ipſo facto, teneatur. Prædicto- 
rum quoq ; Reverendorum Patrum Elienſium Epiſcoporum et 
Commiſſariorum ſuorum quorumcunq ; Conſcientias, apud al- 
tiſſimum (quantum poſſumus) graviùs oneramus, ac in Viſ- 
ceribus Domini noſtri Jeſu Chriſti hortamur et obſecramus, 
ut in faciendo et exequendo Præmiſſa, ſecunduùm Apoltoli 
DoEtrinam ** non quærant quæ ſuo funt fed quæ Jeſu Chriſti,” 
ſolumq; Deum habentes præ Oculis Mentis, Favore Timore 
Odio Prece et Pretio Coloribus Occaſionibus poſt poſitis qui- 
buſcunq; Iaquiſitionis Correctionis et Reformationis Officium 
diligenter impendant et fideliter in omnibus exequantur, fi- 
cut coram Deo in ejus extremo Judicio in hoc Caſu volue- 
rint reddere Rationem; Statuentes præterea ut Magiſter 
Socius Scholaris aut alius quiſpiam hujus Collegij, * 
Exceſſibus vel Delictis, in Viſitationibus et Iaguiſitionibus per 
lictum Reverendum Patrem wel ejus Commiſſarium ut præmit- 
titur faciendis, accuſatus vel detectus, copiam compertorum 
vel detectorum hujuſmodi ſibi tradi dedi dari oſtendi, ac 
Nomina detegentium, vel denunciantium ſibi exponi aut de- 
clarari, nullo Modo petat; neq; ipſa comperta et detecta, 
aut Nomina detegentium, tradantur eidem aut oſtendantur; 
ſed ſuper eiſdem compertis et defectis, Hatim coram ipſo Do- 
mino Epiſcopo wel gjus Commiſſario perſonaliten reſpondeat, ac 
Currectionem debitam ſul eat pro eiſdem, ſecùndum noſtrarum 
Ordinationym et Statutorum Exigentiam et Tenorem, ce/- 


Jantibus quibuſcung; Provocationibus Appellationibus Quere- 
| 2 


— — 
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lis et aliis Juris et Fa#i Remediis, per quæ iphus Correctio 
et Punitio differri valeat ſeu alias quoviimodo impediri, Si 
tamen ad Privationem aut [nhabjlitatem Magiſtri aut Expu/. 
fionem Socij aut Scholaris per Epiſcopus aut ejus Commiſſa. 


* P. 181. rium agatur, tunc oſtentatur ei detecta: Quz fi non poterit# 


rationabiliter et probabiliter evitare, et juſta Defenſione pro- 
pulſare, amoveatur fine Appel atione at ulteriori Remedio; 
dummodd ad ejus Expulſionem concurrat conſenſus quatuor 
2 ſeptem deputatis Senioribus tune in Univerſitate prz- 
ſentibus ; fine quorum Conſenſu irricata fit hujuſmodi Expul. 
ſio, et nulla ipſo facto. Et inſuper, fi contra Magiftrum, 
ad Amotionem ab Officio, per hujuſmodi Domini Epiſcopi 
Commiſſarium, etiam conſentientibus ut præfertur quatuor 
illis Senioribus, procedatur, non negamus ei omnes Quere- 
las et Defenſiones juſtas et honeſtas apud ipſum Dominum 
Epiſcopum Elienſom, dummodo ulterius non appellet; non ob- 
ſtante nofira Ordinatione prediaa, aut aliis quibuſcung;. 
PxzTerR HUNC Liftationis Modum, nos ALIUM NULLUW 
Elienſibus Epiſcopis concedimus; ſed nec a Sociis tolerari per- 
mittimus, aliquo Pacto: Quod etiam eis mandamus, in Vim 
Juramenti ſui. Scimus enim quod eximia virago Domina 
Fundatrix, dum in humanis egit, f petravit ab Elienfi Epiſ- 
copo quit tunc fuerat, us Fundttionis, ea quidem Ratione ut 
ex deſolatis /Ediculis tam illuſtre Collegium erigerit : Quod 


+ v. poſi. Elienſes Epiſcopi xiniio + MAJOREM in hoc Collegio ſibi vin- 
195, 196, dicent Autorilatem guim in CETERIS Academie Collegiis ubi 


nou ſunt Fundatores, His itaq; dictis Legibus, quas tim 
ſalubres tim jaſtas exiſtimamus, Magiſtrum et Scholares 
omnes tam Socios quam Diſcipulos Collegij divi Johannis in 
Cantabrigia, regi volumus et gubernari : Quibus fi ſeſe dili- 
genter attemperent, nihil dubitamus quin afflatus aderit divini 
Spiritas, qui ted percucet obſequentes & magnum Erudi- 
tionem cum pari conjunctà Santtimon!ia. Neque enim fas 
eſt ambigere, quin facet ille Spiritus qui in quavis Congrega- 
tione Chriſtianorum reſidet, præſto fit adjutorius cunctos qui 
cum Fide et pura Conſcientia converſari conantur, juſtiſq; et 
{alubrius Monitis obtemperant; precipus tamen eos qui 
Studio ſacrarum Lit-rarum infudent. Nam ob has potifſi- 
mum referandas ille miſſus foi: Quam,” inquit, “ Venerit 
*« He qui eſt Spiritus Veritatis, ducet vos in omnem Verita- 
tem.“ At guos ducet? Nimitùm bumiles et nb/equentes, 
Super hujoſmodi requieſcit, fovens eos, et indicibilibus eos, 
Conſolationibus reficiens : Sed et iſtis quum fit oftiarivs, ape- 
tit ac reſerat Arcana dcripturarum. Nihil igitur vobis hæ— 
ftandum eſt, Fratres, quin ſi ſtudueritis has Leges obſer- 
rare, pariter et unanimes in Charitate jugiter conſervari, 
Patri noſtro complacitum erit ſuo vos tandem afflare Spiritu: 
Quod vt faciat, ipſe, tametſi Peccator ſim, aſſiduè precabor ; 
et vos viciſſim, quzſo, pro me precemin.. 


De 
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* De quatuor Sociis et duobus Niſcipulis per Johannem P. 182. 


Roffenſem Epiſcopum fundatis. 


Quinetiam decerno quod ad Exercitamenta Scholaſtica, et 
ad ea quz per Statuta Collegij cæteri Socii perimple e te- 
nentur, ſimiliter obſtringantur; et ad ea perimplenda, pariter 
et ad has meas Ordinationes fideliter obſervandas, protinus 
ut electi fuerint, Juramentum præſtent corporale, et cætera 
faciant quæ ad hunc Effectum exiguntur; et fi deliquerint, 
ſimili modo per omnia ſubjaceant Correctioni: Et idem 
etiam quantum ad duos illos Diſcipulos attinet, fiat, juxta 
Modum et Formam qua cæteri traftantur Diſcipuli, Poſ- 
tremd volo quod ad has meas Ordinationes citra Fraudem 
obſervandas, iam Magiſter quam cæteri Socij, mox ut electi 
fuerint, Jurejurando ſint obſtricti; ne forte per Negligentiam 
et Incuriam ſuam, ob Indenturarum inter nos confectarum 


VPlationem, Collegio gravis inferatur Jactura. 


EXTRACTS from Queen Elizabeth's Statutes* 


Preamble ———— 
| Elizabuba Dei Gratia. 


Itamq; multis ſuperioribus Statutis abrogatis, multis mutatis 


et emendatis, nonnulliſq; novis additis, hec, Authoritate noſtra, 


inviolabiliter ab omnibus qui in hoc Collegio commorantur 
et commoraturi ſunt, cuſtodiri et obſervari volumus, quem 
ad modum uniuſcujuſq; Officium in Statutis ſequentibus de- 
ſcriptum deſignatumq; fuerit ; ® reſervat. ſemper nobis et 
Succeſſoribus noſtris &c. 


* Note. This Clauſe of Reſervation is not complete, 
in the Original; but it is more fully expreſſed in the 


goth Chapter. 


Cuar. 2d. De Electione Magiſtri, 


Quod fi tunc per * viam Spiritũs ſancti concordibus animis, vim. for. 
nemine diſſentiente, in unum quempiam ejuſmodi Virum fitan ;) v. 
conſenſerint, qualis in Statuto antele#o deſcriptus eſt ; Aut ante, pa. 
fi major Pars Præſentium ſuper uno aliquo hujuſmodi con- 170. 


ſenſetint; Volumus et Statuimus abſq; mora (nulla prorſus Li- 
ceatia Ordinarij Viſitatoris aut alterius cujuſcunque Juriſ- 
ditionem ordinariam prætendentis expeftata) Magiſter 
Collegij pronuncietur : Quod fi quinque illorum de uno 

| aliquo 


————— 
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mm 


p. 183. * aliquo non confenſerint, tum 2 CoĩrLIGII VIS ITATOARU 


veniatur; et ille pro Magiſtro habeatur, uem ſolus VISIT A- 
r x duxerit preficiendum, modd is Statuto de Qualitate et 
Officio Magiſtri in omnibus reſpondeat. 


Cuar. iith. De Electione Præſidis. 


Quòd ſi poſt tria aperta Scrutinia, ipſe Magiſter cum 
quatuor de uno non convenerint, tum is electus erit in quem 
ipſe Magiſter cum tribus maxime Senioribus, ex dictis octo 
Senioribus Sociis Domi præſentibus aut majori eorundem 
Parte, con ſenſerint. Quod fi ne ii quidem ante horam tertiam 
ejuſdem Diei de uno cooptando (ut dictum eft) concordare 
poſſint, omnes tamen octo Seniores vel ſeptem ex his de uno 
eligendo unanimiter conſenſerint, eo Caſu volumus Magiſ- 
trom illis Octo vel Septem fic conſentientibus Aſſenſum ſuum 
accommodare. Quod fi ne Septem quidem fic ut prædictum 
eſt unanimiter conſenſerint, tùm is pro electo habeatur quem 
1ySE Maeisr Ez SOLUS nominaverit. 


Cray. 13th. De Sociorum Electione, ac ipſius 
Circumſtantiis. | 


Porrò, delectum hunc, quoties eveniet, celebrari volumus 
et ordinamus quaq; Die Lunz quz proxime ſequitur Domi- 
nicam quintam Quadrageſimz : quo die Magiſter et octo 
Se niores convenient in Sacellum, cum Horologium inſonuerit 
octavam; et illic, primùm leo Statuto de Cooptandorum 
Qualitatibus, Magiſter primùm deinde reliqui per Ordinem Se- 
niores, Jusjurandum quod ſequitur, tactis facris Evangeliis, 
præſtabunt. Ego N. N. Deum teſtor, et Sancta ipſius 
Evangelia, me Neminem in Socium hujus Collegij elec- 

«© turum, niſi quem juxta Statutum antelectum mea Conſci- 
** entia magis idoneum judicabit: neq; illud faciam, Pretio 
vel Mercede aliqua a quopiam aut data aut expeQata, 
«© neque ul}a alia-fniftra aut prava Affectione.“ . Juratis 
ſipgulis, fiat ſtatim apertum Scrutinium, Seniores vero, ut 

Simulatio promittendi et Spes decipiendi E medio tollatur. 

juxta Senioritatis Ordinem, publicè et ut cæteri exaddire 

poſſint, Suffragia conferant; Et de que Magiſter et qdatuor 
ex dictis Senioribus conſenferint, is pro Socio habeatur : ' 
Quod ſi poſt alterum aut tertium Scrutinium, de uno, qua- 
tuor com Magiſtro non conſenſerint, tum eoderm Modo pro- 

cedatur, quo in Electione Præſidis et Lectorum et aliorum 
Ofnciarior um dictum eſt; Et is Socius habeator, qui eo modo 

electus fuerit. 


CHA , 
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Chap. 14th. Jusjurandum electi Socii. p. 184. 


* Qudd fi contingat me poſthac propter Contemptum, 
«« Rebellionem, Inobedientiam, malos Mores, vel alia Me- 
rita, vel propter Cauſas in præſentibus Statutis contentas, 
per Magiſtrum vel alios in hujuſmodi Negotus habentes 
«« intercefle, corrigi aut puniri aut & dicti Collegij Suſtenta- 
* tione et Societate ſecundum Formam Statutorum excludi 
„ expelli vel amoveri, ipſum Magiſtrum aut aliam Perſonam 
„ ullam, Occaſione Expulſionis aut Amotionis hujuſmodi 
*« nunquam perſequar ſeu inquietabo, per me, alium, vel 
alios; nec ab ahis moleſtari, vexari ſeu inquietari procura- 
+ bo in foro Eccleſiaſtico, ſeu Seculari, ſeu alio quocungz 
„% Modo : Sed contrz, ex certa mea Scientia pure, ſponte, 
« fmpliciter et abſolute, omni Actioni, Occaſione Correc- 
« tjonts, Punitionis, Excluſionis, ſeu Amotionis hujuſmodi, 
«« .adverſts Magiſtrum, alios dicti Collegii Socios et 
* Scholares, mihi quomodolibet conjunctim five diviſim 
«« competent, eee quoque et Querelæ in et Parte 
5 faciendis, ac quarumcunq; Literarum Impetrationi, etiam 
% Precibus Principum Procerum, Magnatum, Przlatorum 
* et aliorum quorumcunq; (quantumcunq; mihi alias Pro- 
bitatis et Vie Merita ſuffragabuntur,) in Vim Patti re- 
© nuntio.” 


* 
* 


CHAP. goth. De ambiguis et obſcuris interpretandis. 


Diſtribuimus jam univerſis Collegii Membris Officia ſimul 
et Officiorum Leges: quæ fi ſerventur ad amuſlim et invio- 
lata, (quod utique vehementer optamus,) ex eodem viros 
haud dubio ſperamus prodituros, qui magu tum Utili— 
tati tum Honori, non ſolùm huic Collegio, verùm etiam toti 
Regno futuri ſunt: Proviſum etiam eſt, quoad fieri poteſt 
per uniuſeujuſque Juramentum, (quo nibhil apud Chriſtianos 
firmius aut antiquius haberi debet, ) ut Statuta hæc per Nos 
Jam tradita exactiſſimè ſerventur a fingulis, quatenùs unum- 
quemq; concernant. | 


Abrogatis igitur quibuſvis aliis Statutis pro hujus Collegii 
Gubernatione priùs excogitatis, hæc Præſentia cum vera 
tum ſalubria pronunciamus; quibus obſervandis, tam Ma- 
giſtrum quam Socios et Diſcipulos aſtringi volumus; er- 


vad nobis nihilominus Poteſtate, vel adjiciendi ve! mi— 


nuendi, ſeu re formandi, interpretandi, declarandi, mutandi, 
derogandi, tollendi, diſpenſandi, novaq; rurſus a ia, ſi Opus 
erit, Statuendi et edendi, non obſtantibus his Statutis factis 
et Juramento firmatis; C teris autem omnibus, cvjuſcungz 
Dignitatis, Authoritatis, Statüs, Gradũs, aut Conditionis 

exiliaat, 


* 


nnn. 
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5 5. 185. * exiltant, ac Magiſtro quoq; ac Scholaribus tam Sociis quam 


Diſcipulis omnibus hujus Collegii iabibentes, ne cum aliquo 
dictorum Statutorum diſpenſet, aut ulla nova Statuta ſive pro 
Collegio five pro quocunq; ejuſdem Membro, quz diftorum 
Statutorum alicui repugnabant, condant et decernant. Quod 
fi forte Cancellarius, aut Vice-Cancellarius, aut Rewerendus 
Pater Elienſis Epiſcopus, aut demum quivis alius contrarium 
artentaverit, et novum aliquod Statutum aliud à prædictis 
adhibere molitus fuerit; ab ejus Obligatione, Authoritate 
noſtra, Magiſtrum et cæteros omnes tam Socios quam Diſ- 
cipulos penitùs abſolvimus, eiſq; omnibus et fingulis inter- 
dicimus, ne ulli hujuſmodi Statuto aut Ordinationi pareant, 
admittantve quovis pacto, ſub Pœna Perjurii atq; etiam 
Amotionis perpetuæ a dicto Collegio ipſo Facto. 


Quòd ſi inter Magiſtrum et Socios, aut inter Socios ipſos, 
aliolve noitri Collegii, ſuper aliquo Articulo Statutorum 
noſtrorum, Dubium aliquod, aut Ambiguitas, Controverſia 
ſeu Opinionum Varietas, vel Diſcordia oriatur, cujus Deciſio 
ſeu ſanus et planus intellectus, intra octo Dies, & Tempore 


exorientis emergentis et commotæ Dubitationis computando, 


nequiveit inter eos haberi ; tunc Volumus ut Partes diſſi- 
dentes duos ex Collegio Socios eligant, qui, ita eleAi quam 
citò poterit, REvERENDUM EPpisCopPUM ELIENSUM pro lem- 
pore exiſtentem, (in quo ſinceram fiduciam ponimus, quemq; 
juxta planum, communem, literalem et grammaticalem 
Senſum et ad Dubium prætenſum aptiorem, omnes hujus modi 
Ambiguitates interpretaturum, diſſoluturum, declaraturum, 
arbitramur) ubicunq; intra Regnum Angliz fuerit, adeant; vel 
ſaltem totam Controverſiam, in duobus Scriptis, ſua ipſorum 
Manu aut Notarii Pablici Subſcriptione, vel alicujus Sigilli 
authentici Appoſitione, munitis, eidem Reverendo Patri ſig- 
nificent. | 


Cujus quidem Rewerendi Epiſcopi Determinationi, Interpreta- 
tioni et Declarationi, ſuper prædicto Dabio ita ut præfertur diſ- 


putato ac ad eum delato, faciendis, Magiſtrum Præſidem So- 


cios et eæteros omnes dicti Collegii obtemperare Volumus, et 
cum effectu parere; ſub ipſorum debito Juramento Collegio 
præſtito, et Pęæna Amotionis perpetuæ a dio Collegio, fi 
contra fecerint, ipſo Facto; Nolentes quod per Conſuetudi- 
nem ullam, aut diuturnum quemlibet Abuſum, aut demum 
Actum al:quem, Verbis aut Intentioni dictorum Statutorum 
in aliquo derogatur : Illud autem imprimis mandamus, ut 
Jaramentorum ſuorum meminerint, atque noſtram Mentem 


in ipſis Statutis reſpiciant, magis quam aliquem (qui præter 


Aſſenſum noſtrum clam irreptit) eorundem Statutorum A- 
buſum. VisiTATIONEM autem hujus Collegij Reverendi in 
Chriſto Patribus EISsco Is EilenslBUs, COMMENDAMUS 
quibus et conceſimus cujuſdam idonet Praſentationem, qui ſit 
tuturus in hoc Collegio Socius: idoneum autem intelligimus, 
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qui Qualitates habeat eaſdem quæ deſcribuntur in Statuto P. 186. 


de Qualitate Sociorum ; neq; enim alium guempiam aki! 
Volumus a Collegio ; neminem autem illi præſentent, niſi talem 
qui pro ſuis Meritis hoc Sodalitio dignus fuerit, et cui cum 
ſtatutis per omnia conveniat. | 


Cray. 5iſt. De Viſitatore. 


Nihil aded bonis Legibus firmari muniriq; poteſt, quin 
ab iis qui licenter vivere et Luxui et Libidini Fræna laxare 
ſtudent, aliquo Fraudis Commento facile queat illudi, Nos 
igitur Fiducia Benignitatis Reverendi in Chriſto Patris E- 
piſcopi Elienſis qui nunc eſt, et Succeſſorum Suorum, freti, 
confiſique quod Orthodoxæ Fidei et Reipublicæ Chriſtianæ 
Zelo hæc noſtra Statuta perpetuis futuris Temporibus invio- 
labiliter, ad Laudem Dei et Honorem Collegii, obſervari 
procurabunt et nitentur; et ea vel eorum aliqua, contra noſ- 
tram Mentem et ſanctiſſimum piz Fundatricis Inſtiturum, au- 
nime violari patientur ; 


Statuimus ordinamuset volumus, ut Eriscorus Erigx- 
sis qui pro tempore fuerit, QUOTIES per Magiſtrum et quin- 
que ex Senioribus, ſive per ſeptem Seniores, reluctante Ma- 
giltro, REQUISIT Us fuerit ad Collegium valeat et peſſit acce- 
dere; Magiitrom, Præſidem, Decanos, Theſaurarios, So- 
cios, Scholares et Diſcipulos Collegii, in Eecleſiam ejuſdem 
con vocare; Collegium tam in Capite, quam in Membris vis1- 
TARE; ac de et ſuper omnibus et ſingulis, Statum Commo- 
dum et Honorem dicti Collegii, Statuta, Magiſtri, Præſidis, 
Decanorum, Theſaurariorum, Sociorum, Diſcipulorum vel 
Miniſtrorum Reformationem et Correctionem, concernenti- 
bus, diligenter inquiret ; Juramentum, de dicendo Ve- 
«« ritatem in Præmiſſa omnibus et ſingulis,“ ab iiſdem exi- 
gere; Crimina, Exceſſus, Delicta et Negligentias quorum- 
cunq; dicti Collegij, qualitercunq; Commiila in ea Viſitati- 
one comperta, ſecundum Criminum, Exceſſum, Delictorum 
et Negligentiarum Qualitatem et Exigentiam, debite puntre 
corrigere vel reformare, ac Jux ISDICTION EM SUAM OkrDi- 
NARIAM, quam vol mus et hoc Statuto nofio ordinamus ad 
eundem Epiſcopum Elienſem et Succeſſores ſuos in perpe- 
tuum ſpectare et pertinere, in Magiſtrum et Socios dicti Col- 
legij exercere, CETERAQUE OMNIA ET SINGULa facere er 
exercere que ad eorum Correctionem et Reformationem ſunt ne- 
ceſſaria aut quovis modo opportuna: etiam fi ipſum ad Priva- 
tionem ſeu Amotionem Magiſtri Præſidis aut alterius cojuſ- 
cunq; ab Adminiſtratione vel Officio, ſeu ad Amotionem 
alicujus Socii Scholaris vel Diſcipuli ab eo Collegio, (Si ta- 
men hoc ipſum Statutum et Ordinationes exigant,) procedere 
contingat. Eum autem volumus, Viſitatione ſemel incepta 
atq; inchoata, ut quam citò cammode poterit, cauſas omnes 

| dijudicet 
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P. 1 87. * dijudicet et determinet, ac Finem Viſitationis ſuz omnind ide 
intra guindecim poſt ejus ad Collegium Acceſſionem Dies ” 
faciat. | N bo 

Statuimus inſuper, ut in Viſſtationibus Collegij per Reve- pitis 


rendum Patrem Elienſem Epiſcopum quemcunque pro tempore 
exiſtentem, nullus Sociorum aut Scholarium contra Magiſ- 
trum aut aliquem alium illius Collegij quicquam dicat, de- 
ponat, detegat, vel denunciet, niſi quod verum credat, ſeu 
de quo publica Vox et Fama contra eundem laborat, ſub 
Fœna Violationis Juramenti ab iiſdem Sociis et Scholaribus 
Collegij præſtiti: Et ſuper Exceſſibus vel Delictis in Viſi- 
tatione et Inquiſitione hujuſmodi, DeteQi, denunciati vel 
accuſati, (Copiis detectorum et compertorum, nomĩnibuſq: 
detegentium iis minimè traditis vel oſtenſis, ) ſuper Exceſſi- 
bus et Delictis hujuſmodi conſtituti coram Domino Elienſi 
Epiſcopo, ſummarie et de plano procedente reſpondeant et 
eorum quilibet reſpondeat per ſe, Correctionem debitam pro 
{dem ſubeat et eorum quilibet ſubeat, ſecundum noſtrarum 
Ordinationem et Statutorum Exigentiam et Tenorem ; ceſ- 
ſantibus quibuſcunque Provocationibus, Appellationibus, 
Querelis, et aliis Juris et Facti Remediis, per quæ ipſorum 
et cujuſlibet eorundem Correctio et Punitio differri valeat, 
ſeu alias quomodolibet impediri—Si tamen ad Privationem 
Magiſtri, aut Expulfionem Socij Scholaris vel Diſcipuli a- 
gatur, tunc volumus et ſtatuimus ut oſtendantur ei Detecta: 
Quz 6 rationabiliter et probabiliter evitare et juſta Defen- 
ſione propulſare non poteſt, volumus ut amoveatur, fine Ap- 
pellatione aut ulteriori Remedio. 


Et ſi quæ alia in Membris corrigenda et reformanda fue- 
rint, quz Brevitate Temporis corrigi et reformari non po- | 
terint, ea omnia et ſingula Magiltro in Seriptis tradet : qui, Y Tr 


ſecundum Formam et Exigentiam Staturorum, et in virtute , 

ſanctæ Obedientiæ ac Juramenti ſui, ſub Violationis Pœ- . bo 
na, huj uſmodi corrigenda et reformanda diligenter et fideli- = Seri 
ter corrigere et reformare ſtudebit, et Joe. Ora Diſſo- upo 
Jutaq; Viſitatione, pro Eſculentis, Poculentia, Expenſis, O- 19 the 
neribus, et Procurationibus ratione Viſitationis hujuſmodi we 
de bitis, volumus et ſtatuimus ut Summa pecuniaria, in bonas 7 He 
Memoriz Domini Jacobi olim Elienfis Epiſcopi Conceſſioni- = Qu 
bus et Ordinationibus limitata et declarata, abſq; dilatione == 
qualibet ſolvatur. Reverendi vero Patris Epiſcopi Elien- = fro: 
ſis ejuſcunq; pro Tempore exiſtentia Conſcientiam apud al- = mel 
tifimum onefamus, & in Viſceribus Domini noſtra Jeſu Per 
Chriſti horta mur, vt in faciendo et exequendo Præmiſſa, ſe- | 


cundùm Apcſtoli Doctrinam ** non quzrat quæ ſua ſunt, 
e ſed quz Jeſu Chriſti ;“ ſolumque Deum habens præ Ocu- 
lis Mentis, Favore, Timore, Odio, Prece, aut Pretio, Co- 
joribus aut Occafionibus poſt habitis quibuſcunque Viſita- 12 
tionis, Inquiſitionis, Correctionis, Reformationis Officium di- 1 ag! 
ligenter impendeat, et kdeliter in omnibus exequatur, ſicut 4 

coram 
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coram Deo, in ejus extremo Judicio,in hoc. Caſu voluerit 
reddere Rationem. 


* His igitur dictis Legibus, &c. (ficut in Concluſione Ca- P. 188 
pitis de Viſitatore, in Epiſcopi Fiſheri Statutis.) ? *V. p. 181. 


Cray. 25th, De Modeſtia, et Morum urbanitate. 


Omnes Lites domeſticæ 1xTEer Collegium et cognoſcantur 
et dijudicentur. Qui foris aliquem in Jus vocaverit, fine 
Conſenſu Magiſtri, aut (eo abſente) Præſidis et majoris Partis 
Senjorum, Collegio amoveatur. Diſſentiones inter Socios 
Diſcipuloſve ortz intra biduum, fi fieri poſſit, à Magiſtro, aut 
(eo abſente) Præſide et odto Senioribus, ſedentur: Sin fieri 
non poſſit, quatuor Socij per diſſentientes eligendi, cum 
Magiſtro, aut (eo abſente) Præſide, Litem audiant, et cum 
Aquitate dirimant; et quam illi omnes, vel Magiſter (aut 
ſi ille abſit) Præſes, cum duobus fic electis, Sententiam tu- 
lerint, in ea conquieſcant diſſentientes: qui ſecùs fecerit, 
Collegio privetur. Lis verò inter Magiſtrum et Socium unum 
aut plures orta, à Præſide et reliquis Senioribus, aut (fi 
Frzſes unus litigantium non fit) à Socio maxime Senicre. 
qui unus litigantium non. fit, et cognoſcatur et (ſi fieri 
poſſit) tranquilletur: Sin intra biduum hoc fieri non poſſit, 
ad Prepofitum Collegij Regalis, Magiſtros Collegiorum Trint- 
tatis et Chriſti, per duos Socios utrinque eligendos, Lis de- 
feratur ; et quod duo ex illis ſtatuerint, juxta Formam Sta- 
tutorum aut Leges Regni noſtri, id ratum eſto, Qui non 
paruerit, Collegio amoveatur, 3 


0 loo | hs | 
In the Chapter relating to the Election of the Maſter, 


It is ordained, That if Five of the Fellows, after two 
Scrutinies (to be ended upon the ſame Day) ſhould not agree 
upon One Perſon, Then they are to come to the Viſſtor of 
the College; And He is to be eſteemed! as Maſter, Whom 
the VisiToR only ſhall THINK F1T to ſet over them Provided 
He anſwers to the Statute, in all Points; concerning the 
Quality and Office of Maſter; And the ſaid Vifitor ſhall fig- 
nify to the Fellows of the ſame College, within 20 Days 
from the Day of ſuch Devolution upon Him, by an Inftre- 
ment ſealed with the Seal of his Paftoral Office, the ſame 
Perſon ſo promoted to the Mafterſhip. 


In the Chapter relating to the Election of Preſi den t,Lec - 
turers, and other Officers, 


It is ordained, That if the Maſter and Fellows ſhould not 
agree in the Eleftion; And the Maſter ſhould be out of 
the Kingdom; Then He whom the Biſhop of Ely, Vi- 


SITOR 
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*P, 189. ®*SITOR of the ſaid College, being within the Kingdom, /ba!! ? 
nominate, is to be elected into the Office. | 
N. B. By the annexed Foundation (i. e. the before men- 
tioned Foundation of the two Southavell-Fellow-thips) 
Some Objects of Election were made preferable to others. 
And Todington's Right, upon the Merits, depended up- 6 
| on his being a PREFERABLE Object; whereas Crave; C 
| was only a general One. But the Exception taken to " 
Todington, againſt electing Him into the Fellowſhip, ( 
though otherwiſe a preferable Object within Dr. Ketor'; * 
; Deſcriptions, was his being MUTILATED, and Zhere, * 
excluded, by the Foundation, from being capable to be ay 
0 choſen: For that by One of the old Statutes, (prior to 4 
| Dr. Keton's Deed, which refers to them) it is Ordained Th 
That the Perſons eligible as Scholars, ſhould be Cyr. Proxy 
pore nullis contagioſis aut incurabilibus Morbis vitioſo, Di. 
% aliaſve deformi aut MuT1Lo.” From whence it was 117 
inferred that though this Clauſe is not indeed repeated N . 
as One of the Qualifications of a Fellow, yet it muſt he 
ſo intended; For the Statutes could never mean to re- F 


quire leſs Pei fection in the Fellows than in the Scholars; g 4 
ſince the Fellows are expreſly deſcribed as Po iora et * 


ſelidiora Membra Collegij, and are to be elected out of ein: 
the Scholars; and are conſidered as deſigned for the 85 
Miniſtry and Holy Orders, into which no deformed or 
mutilated Perſons are admiſſible. et ; þ 
The Counſel who ſhewed Cauſe againſt the Prohibition, — 
and who argued (at firſt) only from Queen Zlizaberh's Sta- the 
tutes, (for Biſhop Fiſher's were not laid before the Court, til“ Bi 
ſome Time afterwards) made three Points upon them; wiz. , ſpea 
X | 4t f, 


rt. Whether the Biſhop's general viſitatorial Authority does 1 
not extend to the Election of Fellows, upon the Originaañ 


= 
— 
2 

OY 


Foundation. | 5 r. 
2d. Whether it extends to this annexed Foundation. 5 T 
3. Whether the Clauſe which gives Diſtreſs upon the Eſ. 3 Upo 
tates of the College, excludes the Viſitor, 3 7 
SIP | g | the! 
And ſeveral of Queen Elixabeib's Statutes were read, on 4 
Behalf of the Viſitor; particularly, the goth (de ambiguis ID N 
et obſcuris interpretandis) and C. 511. (de Viſitatore) and | as 
alſo C. 2. (de Electione Magiſtri.) s 2 


Contra, on Bebalf of the College, were read and relied 
on, C. 25th. (de Modeſtia, &c. C. 13th. (de Electione So- 
ciorum) and C. 11th. (de Electione Præſidis) 

| ; N. B. 


P 
, F RT > 


n N x. > nes 3 ad , 
RR PR” 1 


4 


>» f * * 0 3 
OE ru Vegan gs. CRONE ws: N W 25 * 2 — 
* n = þ 2 — n \ * i OI ENS Cy k wh. cat 7 n * n N 
bg 3 *. * 1 4 FY - s by C — " * 0 * x Pad, * 
© * A re N o 09 =” REBT EF AA IPA TY — r das Sno be: 
— 1 4 I, 1 Rs THE oe 25 1 = A, * 


n 


Hilary Term 30 Geo. 2. 


*. N. B. All theſe were Qu 
it was ſaid by the Connfel for the Viſitor, that though 


Biſhop Fiſher as ſurviving Executor of Margaret Counteſs 
of Richmond, gave Statutes ; Yet he had no Power, as 
Executor, to do fo ; and that therefore Queen Elizabeth 


afterwards gave freſs Statutes. 


Cur*. Let it ſtand over till to-morrow : And Let Us have 
Copies of the material Statutes, in the mean Time. 


On Friday the 26th of November 1756, This Motion pro- 
ceeded. And on Behalf of the Viſitatorial Power, it was ar- 
gued, iſt. That the Biſhop had a General Right of Viſitation 
of the College; which included the ELER ION oF FELLOws, 
as well as other Matters that concerned the College; 2dly. 
That this General Right extends to the Ax NEED, as well 
as to the Original Foundation; and 3dly. That the Claaſe of 
DisTREss, (which had been urged to be a diſtindt and parti- 
cular Remedy given by the annexed Foundation, ) did NoT ex- 


clude the general Right of the Biſhop to viſit. 


Firſt—The original Foundation of the College was upon 
expreſs Condition That the Biſhop of Ely ſhould be Viſi tor.“ 
And Dr. Keron's Foundation is incorporated with the Ori- 
ginal Foundation: He was, in Effect, only a Purchaſer of 
two Fellowſhips and two Scholarſhips. 


And the new Statutes (of Queen Elizabeth) were ſubſequent 
to Dr. Ketons Foundation: And Dr. K.'s Fellows were Part 
of the College, at the Time when theſe Statutes commend 
the Viſitation of he College, i. e. of the whole College, to the 
Biſhop 4 Ely for the Time being. Theſe Statutes conſtantly 
ſpeak of the Biſhops of Ely as General Viſitors of the College 


at that Time, and already ſo; and got as being confiituted fo, 


merely and only ny tho/e Statutes of Queen Elizaberh. And 
his General Viſitatorial Power includes the Election of Fellows, 


as well as other Matters. 


The General Viſitor, upon Lay Foundations, is the Founder: 
Upon Spiritual Foundations, the Ordinary. 


The general Power of Viſitation of the College is given to 
the Biſhop ot Ely, co nomine of ** Viſitor.” 


No particular ſet Form of Words is neceſſary to the Ap- 
pointment of a Viſitor. Fitæ-Gib. 305. Dr. Bentley v. Biſhop 
of EY“ Vi/itator fit Epiſcopus Elienſis,“ was the Biſhop's 
vo hole Right to be general Viſitor of Trinity College. 


vor. I. O And 


acen £ izabeth's Statutes :,And* p. 190. 
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p. 191. * And He is complete Viſitor: And ſuch Power may ceaſe 


and revive again. The Caſe of The King v. Biſhop of Cheſter, 
Warden of Mancheſter College, 2 Strange 797. proves this. 


The late Caſe of Dr. Green v. Dr. Rutherford in Chancery, 
was only a Truſt, given upon another Footing. 


No Objection can ariſe, as to the executive Fart, from the 
legiſlative Power being reſerved to the Crown. 


Deprivation and Admiſſion of Fellows are incidental and 
eſſential to the General Power of a Vifitor. Sir 7. Jones 175. 
The King v. Warden of all Souls College in Oxford. 


Neither is it any Objection, that particular Times and 
«© Occaſions of going to the College, are ſtated and ſpecifi- 
% ed:“ For upon particular Gravamens, He may exerciſe 
the Power of Admiſſton and Deprivation, eo nomine as 
Viſitor, 


Second Point—The Biſhop's General Viſitatorial Authority 
extends to the anxExED Foundation, as well as to the original 
Foundation. Both are within the ſame Reaſon : And theſe 
ingrafted Fellows are to be bound by, and even to ſwear to 
the Statutes then in being. And here, No new Statutes are 
given by the annexed Founder : And the Power he reſerved 
was only to give additional Ones conformable to the old Ones. 
And the Indenture refers, throughont, to the Original Foun- 

dation: Which is a ftrong Implication. In 5 Med. 421. in- 
deed this point, Whether the Viſitor appointed by the 
Founder, can be extended to the new Fellows“ was 
doubted. This is called Mr. Jenning's Caſe, of Clare: Hall: 
It was then adjourned, and does not appear ever to have 
been determined. But on 21ſt March 1747, in the Caſe of 
the Attorney-General, at the Relation of Mapletoft, v. Talbot, 
{the Caſe of the Maſter and Fellows of Clare-Hull in Cam- 
bridge, Lord Hardwicke held That the annexed Founda- 
tion, where no new Statutes are given, muſt follow the 
„Original Foundation,” 


Third Point—The Deed giving another Remedy, wiz. by 
DisT&Ess, does xor preclude tbe Viſitor. It is not ad idem: 
It is given To the Church of Southwell ; x o to the Party 
#njured in Point of Election and Admiſſion. But however, 
if it Hab been given to the Party injured, it could not 
have taken away his Appeal to the Viſitor, for Relief: 
For the One is in Order to obtain Election and Admiſſion ; 
the Other, for the Profis. The sreciric Relief muſt come 
from the Viſitor: The Diſtreſs would be only for the Delay. 

. 2 Strange 
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1 


third and laft Queſtion) It was reſolved ““ That the Statute 
« of 1 & 8 . 3 did not, by inflicting a Penalty, take away 
* the Juriſcition of the Spiritual Court.“ The Diſtreſs may 
be intended, to prevent Collufion between the College and the 
Viſitor ; And as a Method to bring the Matter co/latera/ly 
in Queſtion : For notwithſtanding what may be ſaid in the 
Books, particularly in the Caſe of Philips v. Bury ( Exeter 


College Caſe, ) it would be very difficult to maintain a dire 


Action for ſuch Colluſion. 


Theſe new Fellowſhips were, by the Deed, to have 4// the 
Rights of other Fellows. Now one of theſe was a Right of 
Appeal. And ſhall the Nomine Pænæ and Clauſe of Diſtreſs 
given to the CHURCH of Sourbwell, take away the DISTINCT 
Rights of the CanpiDaTE, and of the Bis Ho? No: They 
have a Right to the Remedy ; but none to the Penalty ; The 
Penalty belongs to the CHURCH of Sourhwell, But if the 
Penalty had been given To the CanvpiparTE ; Would that 
have DISCHARGED the College's Obligation to perform their 
Contract? And the Reſtriction from going foras,”” does 
not exclude the Vitor, (for He is domeſtic ;) but it only ex · 
cludes foren/ic Juriſdictions, Courts of Law. 


And the collateral Penalty cannot hurt the sPECtpic Re- 
medy : For it is not adequate to the Injury; Nay, it is not even 
given to the PERSON tured; and it is temporary. However, 
the /ame Perſon may have seveRrAL Remedies. And this is 
not the firſt Inſtance of the preſent Queſtion, in this very 


College; For Mr. Fegg's Caſe in 1726 was in Point; and 


there the College ſubmitted. The Caſe was exactly the ſame 
with the Preſent, excepting only that it was upon Dr, Bere/- 
ford's Foundation; which alſo was by Deed, and with a Clauſe 
of Diſtreſt, as this is. His Foundation was likewiſe of two 
Fellowſhips and two Scholarſhips in this College, by Inden- 
ture tripartite, made 12 February 11 H. 8. between the 
College, the Dean and Chapter of Litchfeld, and Himſelf; 
in Confideration of jool. given by Him to the College: 
In which Indenture a 5 is fixed; And a Right of 
Entry into the College-Lands, given to the Dean and Chap- 
ter of Litehſeld, to diſtrain for it. Mr. Peg was elected. 
Mr. Burton appealed to the Biſhop of EH, as Vilitor. 
Mr. Pegg proteſted againſt his Juriſdition. Civitians and 
Common Lawyers were heard, upon the Point of the Juriſe 
diction. The Viſitor pronounced for his own Juriſdiction ; 
and afterwards gave Sentence for Mr Burton, the Appellant ; 
and iſſued his Monition to the Maſter Preſident and Six Senior 
Fellows, „ to admit Mr. Burton.“ This Monition was obeyed; 
and Mr. Burton admitted into the Fellowſhip, by the Preft- 
dent: By whom a Certificate thereof was duly returned to 
the Viſitor, 


O 2 The 


* 2 Strange 1061, Middleton et Ux. v. Croft in B. R. (the* P. 192 
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2 P. 193. * The Right of Vifitation ariſes from the Common Law; 


as Ld. Ch. J. Holt held in the Caſe of Philips v. Bury: 


* Y, Skinner * (though Biſhop Slopes ſaid it aroſe from the Canon 
483, 484. Law.) There was a Caſe of this very College, which is re. 


V. ante, 
188. Poſt, 


ported in 4 Med. 233. Rex & Regina v. St. John's College, 
Cambridge; and Combe 279. S. C. and Skinner 359, 368, 393, 
546. S. C. Where the Court thought they oug t to ſee that 
the Law be executed. And another Caſe alſo, relating to 
the ſame College, was Dr. Ratherford's Caſe 5 which was 
upon a ſpecial Truſt. But the Courts of Juſtice will not in- 
terfere, unleſs the Viſitor abuſes his Power, in exerting it 
where He ought not. 


Then the Counſel for the Biſhop and Mr. T odington offered 
AFFIDAVITS, as to Matters of Fact. 


But Lord Mansfield ſaid, This Court cannot enter into the 
MExirs of the ELECTION : For the Queſtion before Us 
is Whether the Biſhop of Ely appears to have a Rigor 
«c fo judge in this Caſe, as Viſitor.” If He has, there is 
No Ground to prohibit: If He has no ſuch Juriſdiction, 
He ought to be prohibited. 


The Counſel who argued for the Prohibition, began with 
laying down ſome Gercral Pofitions—As, that Fundatorial 
Right takes its Riſe from the Property of the Donor ; That a 
Founder may give Statutes ; That , He does act, the Right 
of viſiting remains in the Founder or his Heirs ; That He 
may appoint a Viſitor, either general or partial, (with Regard 
to his Powers,) as He himſelf pleaſes ; That if He gives him 
only partial Powers, the Viſitor cannot exceed them ; That if 
the Viſitor ſhould attempt it, the Court will by Prohibition 
reftrain the Exceſs of JurifdiQion ; That the Court will never 
refuſe Liberty to declare in Prohibition, wherever there is the 
leaſt Doubt, (in order that the Matter may be ſolemnly deter- 
mined upon Record, and ſo be ſubject to a regular Courſe of 
Appeal ;) That a Viſitatorial Power is not to be inferred by 
Implication, but muſt be given by expre/s and dire Words; 
(as was determined by Lord Chancellor Xing, aſſiſted by 
two great Judges of the Common Law, in the Caſe of 
Eden v. Fojter, reported in 2 Peere Mut. 325. the Caſe of 
Birmingham School.) 


Then they entered upon their Argument, to the follow- 


ing Effect. 1ſt. The Biſhop of Ely is not GN ERAI. Viſitor 
of this College; but only Viſitor in particular Inſtances : 
And the Genera! Right of Viſitation in a/! other Inftances, 
remains in the Crown, This, they ſaid, will appear from 


194, e. 25th the goth, 5 iſt, and 52d Chapters of Queen Elizabeth's 
de modeſtia. Statutes. 


C. goth. 
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C. goth. *©* Reſervata No is Poteſtate vel adjiciendi vel“ P. 194, 


minuendi, ſeu reformandi interpretandi &c. Czteris autem 
OMN1BUS &c. inhibentes &c. And immediately after, the 
Biſhop of Ely is PARTICULARLY there named, as one of the 
Perſons prohibited from counteracting the Statutes, And it 
conclades with giving the Biſhop of Eh, a Compenſation, vis. 
the Nomination of a Fellow ; who muſt be id neus: And 
the College are appointed to judge of the Idoneity: For it 
is ſaid, “ Negue enim alium quempiam rep? volumus 2 
Collegio.” Indeed the Biſhop is immediately afterwards 
admoniſhed to offer no other than a proper Perſon : But 
ſtill the College are to be the Judges, even of the Biſpop's 
own Nominee. 


C. 5 iſt. (de Viſitatore) gives him Power acctdere, only 
quoties he ſhall be requeſted c. and he is thereby reſtrained 
to cloſe his Viſitation within 15 Days: And there are many 
particular Powers minutely given him; hich txclude the 
Suppoſition That he has the gezera! Power,” 


C. 25th. (de Modeſtia) directs that omnes Lites domeſti- 
cx intra Collegium et cognoſcantur et dijudicentur ; and 
orders Expulſion to him qui foras vocaverit &c. and refers 
their Domeſtic Diſputes to be ſettled either amongſt them- 
ſelves, in College; or by the refident Maſters of the other 
Colleges particularly therein named. | 


They denied that in Dr. Bentley's Cafe, the Expreſſion 
« Sit Vifitator,” was the Ground of the Reſolution ; (which 
Words, however, are not, as they obſerved, in the preſent 
Caſe.) Bat in that Caſe the Intent of the Crown fully ap- 
peared, throughout, to give the awhile Power to the Biſhop 


© of Ely.” Wheteas here, the Crown re/erves Powers to it- 


ſelf, of various Kinds; and might have appointed ae Vi- 
ſitors: But there, on the contrary, the Right was perpetually 
given to the Biſhops of Fly, Here, the Biſhop's Viſitatorial 
Power is limited and circumſcribed: Whereas a general Viſitor 
might do all that a Fouzder could do. Here, he cannot viſit 
ex Officio, in leſs than 5 Years. | 


As to Strange 797. The Biſhop of Che/ter's Caſe, as War- 
den of Mancheſter College—They agreed that in certain 
Caſes, the Viſitatorial Right may be ſuſpended, and revive 
again. But that Caſe, they ſaid, was not at all like the 
preſent Caſe. 


As to the Caſe of Dr. Green v. Dr. Rutherford—It was 
only a Conſtruction of a Will, containing a ru; which 
was not an Object of the Viſitatorial Juriſdiction. Beſides, 
the Point of Judgment in that Caſe, they ſaid, was with 


them, 
And 
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* And they concluded that therefore No Appeal lies to the 
Biihop of Ely in the preſent Caſe, upon the Foot of its being, 
in general, Ons of the Fellowſhips of this College. 


2dly. Much leſs does it lie in this Caſe of an Ax NEED 
Fellowſhip given by a /ub/equent Foundation: The Law 
will Nor imply that Dr Keton's Foundation is ſubje& to any 
other Viſitor than Himſelf and his Heirs. An ingrafted Foun- 
dation does not fall under the former Powers, i the annexed 
Founder gives other Laws. x 8 


Now this is not a Co-Foundation, bat a New Foundation, 


It is not true, © That Dr. Keton knew the Biſhop of Ely 
« to be General Viſitor.” On the contrary, the Biſhop was 


+ 8 noT /o, by Biſhop Fiſper's Statutes : For by thoſe Statutes, 


the Biſhop had no Right to interfere in the + ZlectiRug of 
Fellows, And Dr. Keton reſerved a Power to give Statutes 
conſiſtent with the Statutes of the College: And this Right 
is either fill ſubſiſting in Dr. Keton's Heir; or devolved to 
the Crown. Now at that Time of Dr. Keton's Foundation, 
the Biſhop of EI had zo Right of Viſitation as to the Election 


* 
* 


of Fellows. Of | 


2dly. Here is a Common-Law Redreſs given ; which 
No Vifitor can have a Right to diſcuſs. And the ſpecific 
Remedy is not to come from the Biſhop of E/y at leaſt ; 
Whatever it may be, or from whomſoever it is to come. 
They may go to a proper ſuriſdiction for it. And as to 
the Caſe of Burton v. Pegg, perhaps the Biſhop of Ely was 
appointed Viſitor by Dr. Beresford: Or the Party concerned 
might not think proper to oppoſe, or not be able to op- 
poſe the Biſhop's Proceeding. However, the Submiſſion of 
the College cannot take away the Right of the Founder, nor 
the Right of his Court; nor give to the Biſhop a Right which 
he has not in him. + Me Abe LS R 


As to 4 Mod. 233. Rex et Regina v. The Maſter and Fel- 
lows of St. Fohn's College, and Skinner 359, Cc. S. C. (Dr. 
Gower's Caſe) and Comberb, 279 8. C. The Return was 
not the Dictum of the College: And ſuch general Terms 
were out of the Caſe and improper. And the Caſe of Mrdle- 
ton & Us" v. Creft is not applicable. The Regifter of Writs, 
Title Prohibitiones, pa. 38. is ſimilar to this Caſe, as to the 
being a Common-Law Contract: Cum plaeita de annuali- 
bus redditibus & c. &c, &c. ad nos et Coronam et Digni- 
** tatem noſtram ſpecialiter pertineant &c.” | 


The Viſitor is bound by the Deed; And he cannot have 
any Pretence to proceed in this Caſe, until the Covenants are 
broken, and the College have incurred the Penalty: _ 
- 1 | b 
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of THIS, the Courts of Common Law are to judge. Iff P. 196. 


both juriſdictions ſhould proceed 7zogether, their Determi- 
nations may directly claſh—Therefore the Common-Law 
Courts will prohibit him from proceeding at all. 


Dr. Keton was a PURCHASER of theſe two Fellowſhips : 
And he reſerved a Power of Diftreſs. The Requiſites to 
his Fellowſhips are, being a Chorifter of Southwell, if, fc, 
and having Learning, and Morals. If the. College ſhould 
fail to chooſe ſuch Perſons, Ic. they are ſubjet to a For- 
feiture; for which, a Diftre/s may be taken: his is the 
Sanction annexed ; And this is an ad:quate Remed;. And 
upon this Deed, the Chapter of Soutbiuell are only Truſtees 
for the Candidate ; And they would be anſwerable to him. 
And this would ſubje& the Matter to the Court of Chan- 
cery, as a Truſt; and might alſo ſubje& it to this Court, 
as to granting a Mandamus to admit him. And therefore, 
though the Biſhop ſhould even be conſidered as general Viſi- 
tor of the College, Yet this Court would prohibit him, 
from proceeding in this particular Affair; or at leaſt, give 
the College Leave to declare in Prohibition. This Court 
will prohibit Juriſdiftions who are proceeding without Right; 
although they themſelves cannot, perhapz, give an adequate 
Remedy. However, here, the Founder conſiders the Diſtreſs 
as an adequate Remedy. | 


They concluded with ſaying that they only defired Leave 
to declare in Prohibition; not an ab/olure Prohibition, 


Mr. Juſtice Feſfer ſaid he had not ſeen Biſhop Fiſher's Sta- 
tuies ; which hough nw repealed, were yet in Force at 10. 


Time of this annexed Foundation: And they are ſaid * 7 v. Ante 
reſtrain the Biſhop from exerciſing any Powers relating to 181 & 195, 


the E':imm of Fellows, Now THaT may deſerve Conſide- 
ration, though theſe Statutes ſhould be now expired: For 
they were u:derſtood to be 1N Force at that Time when 
Dr. Keion made his Foundation. 


On the Day followſhip (viz. Saturday 27th November 17 6) 
Ld. Mansfield ſaid that upon looking into the Papers jA t 
with him, he found it neceſſary, towards coming to a 
complete Underſtanding either of the Statutes or of the 
Deed, © That the PRIOR Coftitution of the College, ante- 
«*« cedent to . Both, ſhould be laid before the Court;“ As 
both the Deed and alſo Queen Elizabeth's: Statutes expreſely 
REFER to this prior Conſtitution of the College, and conſe- 
quently muſt be (in ſome meaſure) unintelligible and inex- 
plicable, unleſs it be alſo known, Wu that prior Con- 
ſtitution wat.“ He propoſed therefore that the Parties 
ſhould, in the beſt manner they could, lay this Conſtitution 
before the Court ; and that the Caſe ſhould be ſpoken to again 
in the next Term; not by all the Counſel arguing it over 
gain, but by only ane Counſel on each Side, who _— 

adp 
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apply themſelves to uch Canclufions as might ariſe from ſach 
prior Conſtitution of the College, and be applicable to Queen 


- Elizabeth's Statutes or to the Deed of Covenants. 


* The Caſe was accordingly adjourned till next Term, to 
be then ſpoken to by one Counſel on each fide, on the 
prior Conſtitution of the College ; antecedent to Dr. 
Keton's annexed Foundation and Deed, and conſe. 
quently to Queen Elizabeth's Statutes likewiſe. 


On this Day (i. e. Thur/day, zd February 1757) this Caſe 
was again ſpoken to, by one Counſel on each Side. | 


Mr. Yorke, Solicitor General, on the Part of the Biſhop 
and Mr. Todington, made 3 Queſtions, &c. 


iſt. Whether the Biſhop is not as exten/eve a Viſor, under 
the Old Conſtitution, as under the New ? 


. 24ly. Whether the College are not Bound by the Acceptance 


of the new Statutes ? 


3dly, Whether Dr. K:ton's Fellowſhips are not bound by 


the Acceptance of the new Statutes, ar well as the Reft of 


the College ? 


Firt—He inſiſted that the Biſhop is as extenſive and com- 
plete a Viſitor under the O/4 Statutes, as under the New. 
This he endeavoured r yy from the Old Statutes of 
the College, [And upon theſe, the Queſtion muſt depend.] 


Secondly The College are bound by the Acceptance of the 


- New Statutes. 


Ld. Mansfield —The College will not (moſt undoubtedly) 
agitate zhat Queſtion : For if they do, they muſt give 
up All their Livings, Cc. and all other Advantages 
that they claim vunDER them. - 


Mr. Norton, on the Part of the College, readily agreed to 
this; ſaying that they ould not l make a Queſtion 
of this; having add 200 Years UNDER theſe new Statutes. 
| Mr. Solicitor General then proceeded to his 3d Queſtion. 


Thirdly—He inſiſted that Dr. Keton's Fellowſhips are bound 


bo the New Statutes, as well as the Reſt of the College: 


For, as he has not given new Statutes, theſe Fellowſhips are 
to be conducted and bound by the ordinary Statutes of the 
College; and the rather, for that %% Fellows enjoy all 


_ Privileges, and ceme into the Seniority, in the /ame Manner 


#s the Reſt of the Fellows do. 
d 8 ? , ; ; > 4 Mr. 
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Mr. Norton, contra, for the College. P. 198. 


This Caſe ſtood over, in Order to ſee what was the State 


of the College, at the Time when Dr. Keron's Deed of Co- 


venant was made; At which Time Biſhop Fiſher's Statutes 
Jubſeied. 


The Biſhops of Ely were Owners, origirally, of the Site 
of the College; And, as Biſhops of Ely, were ordinary Viſi- 
tors of this Place: From One or both of which Circum- 
ſtances, they might poflibly ſet up a Right of Viſitation. 
Now Biſhop Fiſber's Statutes profeſſedly mean to obviate 
any ſuch Pretenſion: and to prevent the Biſhops of Z/y 
from claiming a Right of Viſitation, as General Viſitors of 
the College. Which Poſition Mr. Norton endeavoured to 
prove from Biſhop Fiſßber's Statutes. And He ſaid that if 
me Statutes were to be conſtrued otherwiſe, it would occa- 
fon a Claſhing of Juriſdiftions and the utmoſt Confuſion in 
the College. As to the Power or Viſitation that the Bi- 
ſhops of Ely may have at common Law, He ſaid He did not 
mean to diſpute that with them; But as to the Claim of a 
GENERAL Vilitatorial Power over the College, He prayed 
Leave to declare in Prohibition ; that it might, be ſolemnly 
determined upon Record, and that each Side might have an 
Opportunity of appealing elſewhere, if diſſatisfied with the 
Determination of the __ 1 


He ſtrongly contended, That it was premature, to deter- 
mine z, Whether the Biſhop of Ey had juriſdiction;“ 
That there ought to be a Rule for the Plaintiffs to geclare; 
That ſuch was the Courſe of the Court, and it had not 
been uſual to examine the Matter upon /ewing Cauſe : Af- 
ter à Declaration in Prohibition, the whole would appear 


upon Record, be ſolemnly judged, and the Judgment might 


be revived upon a Writ of Error. 


Lord Mansfield — I the Party who applies for a Prohibi- 
tion has a Right to declare, though the Court ſhould ſee 20 
Ground for the Motion; A Rule to ſhew Cauſe why the 
% Prohibition ſhould not be granted, is to no Purpoſe ; 
and Hearing Counſel upon the Sufficiency of that Cauſe is 
Time miſpent. RIES if F*: os „ e ws 


When the Matter ſeems doubtful to the Court, upon a 
Queſtion of Fact or Law, the Plaintiff has Leave to declare; 
that the Parties may have the Fact properly tried by a Jury, 
or the Law ſolemnly conſidered, as in a Cauſe. ; 


When the Court is clearly of Opinion that there is ſuffi- 
cient Ground for the Prohibition, the Defendant has a ignt 
to put the Plaintiff to declare; that his Juriſdiction may not 
be taken from him, in a ſummary Way, where no __ of 
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animate the EleQtors, 


* 


p. 199. Error will lie. But if the Court be clearly of Opinjon 
That there is No Ground for a Prohibition, It ought to be 


denied, without putting the Defendant to Expence, and de. 
laying, in the mean Time, the Exerciſe of what appears to 
them a /awfu/ Juriſdiction, | 


This Denial is 2% concluſive to the Plaintiff. J there is 
10 Juriſdiction, the Sentence will be a Nullity ; and upon 
any attempt to execute or inforce it, the whole may be tri- 
ed in an Action. The Plaintiff may alſo apply to any other 
Court in Veſtminiſter-Hall, for a Prohibtion; and take their 
Opinion, | | PPT 


If, in Caſes of this kind, the Court ſhould too eaſily 
yield to hang up the Matter, by letting the Plaintiff declare 
in Prohibition: Redreſs would come too late, and coſt too 
much. 


I was very deſirous, as there is no Fact diſputed, to go 
fully into the Argument zow ; and if I ſaw no Ground to 
doubt of the Biſhop's Juriſdiction as Viſitor, to ſtop unne- 
ceſſary Delay, Vexation, and Expence. 


The Subje#-Matter of the Complaint to the Viſitor is a 
Competition for pręſent Maintenance and Education; upon 
an Eleemoſynary Foundation: the Cauſe of the Contention 
is a controverted Election; which is too apt to engage and 


* 


In Compaſſion to the Candidates, and for the Peace of 
this learned Body: the Diſpute ought not to be ſuffered to 
continue longer than is abſolutely unavoidable, 


If the Plaintiff might, as of Right, demand to declare in 
Prohibition, the Con/equences would be fatal, in both Uni- 


verſities. The College, as here, (i, e. the Majority which 


determines the Body,) would ſupport the Election they had 
made, and may eaſily keep the Viſitor off for Years ; their 
public Stock would be applied to defray the Charge: In 


the mean Time Elections of new fellows might come on; 


their Validity might depend vpon the Rights in Diſpute; 
the Election of Maſters might come on; Great Abuſes, in 
ſuch a State of Confuſion, would naturally creep in; Diſ- 
cipline could not be kept up; Inteſtine Heats and Diviſions 
would counteract the whole Intention of the Founder. The 
Reaſon of a Viſitor would be deſtroyed. He is appointed and 
made abſolute upon zh: Principle, That, in theſe Societies, 
Error of Judgment, the Chance of Partiality, or Injuſtice, 
is a leſs Emil than the Duration of Contention:“ But if, 
by diſputing His Juriſdiction without Ground, His Exerciſe 
of it may be protracted as long as a Cauſe can be kept up for 
Delay, by Parties who do not regard the Coſts, The Membes 
of every College in both Univerſities who complain of an In- 
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However, (be that as it may,) We muſt take it, as it is now 
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* jury done, muſt be ſubjected to 50% Inconveniences ; 1ſt. * P. 200, 
To the Law's Delay, in the moſt deliberate Method of 
judicial Proceeding; and, at laſt, To the Award of an 
abſolute Judge, in the moſt ſummary Method of Trial. 


If We are clear that the Biſhop has juriſdiction, We 
ſhould do Injuſtice in the Preſent Caſe, and ſet a bad Pre- 
cedent for keeping up Groundleſs Strife, if We did not 
diſcharge the Rule. And therefore I think, the Merits ſhould 
be fully gone into now, 


As to the Merits — 


The 1ſt Queſtion is Whether the Biſhop of Ely is 
« Viſitor of Sr. John's College, as to the ELEcTion of 
« Fellows and other Officers: (For so is the Suggeſtion; 
where the Averment is ** That He is not Viſitor iz THAT 
% Reſpe#; And the Maſter and Senior Fellows make the 
Complaint.) 


The 2d Queſticn is, © Whether, ſoppoſing him to have 
„this Power, as to the Fellows of the OLD Foundation, 
He has allo the /ike Power, as to Fellows of this nEw 
* ANNEXED Foundation of Dr. Keton's. 


The Vilitatorial Power, if properly exerciſed, without 
Expence or Delay, is w/efu! and convenient to Colleges. 


eftabliſbed by Law : And it is now ſettled and eſtabliſhed, 

(fince the Caſe of * Philips and Bury in Dom. Proc ) That, v. 

„ the Jjuriſdiction of the Viſitor is /ummary and without Ap- Me 106. 

peal from it.“ and Ski ner 
447 Show. 

Theſe Foundations of Colleges are to be conſidered in tau C. 35, 
Views, viz. as they are Corporations, and as they are Elee- &c. 
moſynary. . 2 f T7 X . . : * » . » 


As Eleemoſynary, They are the Creatures of the Founder ; 
He may delegate his Power, either generally, or ſpecially; He 
may preſcribe particular Modes and Manners, as to the Ex- 
erciſe of Pare of it. If he makes a Genera! Viſitor, (as by 
the general Words Y;/tator fit, ) the Perſon ſo conſtitut- 
ed has all incidental Power: But he may be refrained as 
to PARTICULAR [nftances, The Founder may appoint a /pe- 
cial Viſitor for a particular Purpoſe, and no farther, The 
Founder may make a general Viſitor; And yer appoint an 


inferior particular Power, to be executed without going tothe 
Viſitor in the firſt Inſtance. 


No technical preciſe Form of Words is neceſſary for the 
Appointment of either General or Special Viſitor. in a Cafe 
before Lord Hardwicke, on 21ſt March 1747, Attorney 2 
8 „ . Y I ; ner 


D Hilary Term 30 Geo. 2. 


; ; e 4 — 
. 201. * neral v. Talbot, in Chancery, © the Chancellor of the Uni. * 
«« verſity was held to be general Viſitor of Clare. Hall, by th 
% evithoyt expreſs Words of Appointment :” But it was in- 4 il 
Flied, „ from various Branches of the Viſiatorial Power | thel 
being expreſsly given to Him; from his having the In- Viſit 
*« terpretation of the Statutes ; and from an expreſs Exclu- | 
«© ſion of the Founder's Heir.“ Therefore it muſt be col. v 
lected from the whole Purview of the Statutes conſidered * 
together, WRAT Power the Founder u EAN T to give to 
„ the Viſitor,” T 
Under theſe general Rules, I will now conſider the preſent : clai 
Caſe as it ſtands upon the Statutes of this College. rk 
The Foundation of this College is to be taken (as to ma) 
this Queſtion) from the Statutes of Queen) Elizabeth: _ 
. Which are the 3 governing Conſtitution of this College. ine 
Theſe Statutes ere to the Crown the Legiſlative Power: 0 
8 So that the Caſe of ALT ERIN OG the Statutes is certainly ex- F ; 
cepted ; ſuch Power be included in the Office of Viſitor. A fou 
But where a Body of Statutes has been given by the Foun- © anc 
der, | ſhould doubt extremely, Whether a Viſitor can „ 
* *© alter thoſe Statutes, or give new Laws: (Whatever may BE. 
have been the Notion in former Times.) I = 
| Ci 


' Aut ornzk Vifttatorial Power is given to the Biſhop of 
Ey, by the Statutes ; and principally by the 2d Chap. De 


Electione Magiſtri, the goth, De ambiguis interpretandis, % el 
And the 51ſt, De Viſitatore: (For the Reft of the Statutes 1 
are leſs dar and explicit than theſe are, as to the Prcof of b 
this Point.) | | . 85 $ 

His Lordſhip then went minutely through theſe three B 40 
Statutes, and ſhewed that they gave the Biſhop of Z!y the £ T 


general Power of Viſitation: Which He ſpecified in many 
Inftances, and particularly in the Words, “ Viſitationem 
«« Collegiz Epiſcopis Elienſibus commendamus.” 


In the Caſe of Green v. Rutherforth, in Chancery, 23d : 5 
May 1759, Upon ſo much of theſe Statutes as was her 10 
ſhewn, Ld. Hardwicke gave his Opinion, That the Biſhop 


«« of Ely was genera! Viſitor of this College; but that He i 

© could not make new Statutes ; and if He ſhould attempt t 

« jt, the Juriſdiftion would evolve to the King's Courts, p 

« as in the King v. Biſhop of Chefter the Caſe of Manche/ter 1 
v. 2: College, Paſch. the iſt of his preſent Majeſty,” * | 
Strange 2 Th 
705. More Statutes are nose ſhewn ; but nothing ariſes from 


them, to vary this Conſtruction, 


Nothing appears upon the % Foundation or the other 
Statates, to impeach this Conſtraftion, : 
| = 8 ‚ The 


1 
— 
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"aw *The Viſitatorial Power is almoſt as ſtrongly given Him“ P. 202. 
. by the Old Statutes as by the new : The Difference is, that 
Wer in the new Statutes the Ambiguous Clauſe in Reſtraint of 

bo the Biſhop's Power, towards the End of the old Statute de 
do. Viſitatore, 1s * omitted 8 
col. : . N | . 138. com. 
wed What is there ſaid does not reſtrain the Power of the Bichop pateq 

uy of Ely, ſo ſtrongly as may at firſt Sight appear. with 181. 


The Meaning of the Proviſion ſeems to be, that he ſhall 
ent claim no Right as a Co- Founder, though he was Owner of 
the Site; but only act as in other Colleges, 2where he is nat 
Founder. And in Colleges where he is not Founder, He 
may act under Powers of Viſitation delegated to Him, How- 
ever, be the Meaning as it may, this Clauſe is totally omitted 
in Queen £/;zabeth's Statutes. 


This is t the Caſe of Expulſan; where the Maſter and 
four ſenior Fellows are to conſent. The Power of judging , 
and giving Relief upon Claimants and Appeals, is incident V ante, 
to the Office of General Viſitor: And if this Cafe related“ 
to one of the old Fellowſhips, the Statutes have laid the Viſi- 
tor under no Reſtraint, as to the Mode and Manner of exer- 
ciſing it. 


As General Viſitor therefore of this College (which ] think 
clearly the Biſhop is,) He would certainly have ſuriſdiction, 4 
if this Appeal related to One of the 0/4 Fellow/hipss Which "a 
brings me to the "ll 


Second Point“ Whether the Viſitor of an o Foundation, | 
e has the lite Power and Juriſdiction over a new ANR EXE U ' 
„ Foundation, as he has over the O4 One.” 0 


It is a Queſtion of Extent and Conſequence. 


In this College, there are 32 Original Fellowſhips ; and 
27, upon annexed Foundations, ; 


I find that the General Method of ingraſting Fellowſhips, 
is by Indenture and with a Clauſe of Diſtreſs. I apprehend 
that this Method took its riſe from the old Tenures by Divine 
Service, (which differ ſomewhat from Tenures in Frank Al- 
moigne;) where the Donor had a Power of Diſtreſs, of Com- 
mon Right, when the Service was certaia. (But this is only 0 
a Conjecture.) | 


J have procured Information, concerning mo! of the Col- 
leges in Oxford and Cambridge; And | find that mof? of the 
OLD Cellege;, in both Univerſities, conſiſt and are made up, 
(leſs or more,) of iNnGRarTED Fellowſhips ; and ingrafted uv 4 

| IxDENs # 


_ 1 1 
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2 


nm 


Hilary Term 30 Geo. 2. 


FP. 203. * IxDbENTUxESs, too: And all theſe are conſidered as Parr 


of the old Body ; Unleſs there be any particular Exception, by 
the Terms of the new Foundation. 


There was a Caſe {6th July 1740,) of Univerſity College 
in Oxford (founded by King Alfred ; ) where Wm. of Durban 
afterwards founded two Fellowſhips, de proximis Dunel- 
** miae Partibus.” A Complaint was made to my Lord Chan- 
cellor, as GENERAL Yi/itor of the College in Right of the 
King: And it was determined again/t the College. Yet 
. of Durham had in that Caſe, given no Statutes Himſelf : 
But theſe ingra/ted Fellowſhips were conſidered as ſubject to 
the general Viſitor of the % Foundation. In this Capacity, 
Lord Hardwicke took Cognizance : And the College never 
made any Objection. 


In the Caſe of the A:torney-General v. Talbot, which I men- 
tioned before, The Counteſs of Clare was Foundreſs of Clare- 
Hall. One Freeman annexed a Fellowſhip by Indenture, CI 
don't obſerve there is any Clauſe of Diftreſs in it.) The 
Conteſt was for one of zhe/e Fellowſhips. Lord Hardwicke 
held «© That the Queſtion belonged to the general Viſitor 
of the College; that yew Fellowſhips ingrafted mult be 
*« ſubje& to the Juriſdition and Diſcipline exerciſed over the 
4% original Foundation,” 


In the Caſe of Dr. Green v. Rutherforth & al. (which J 
mentioned before,) both Lord Hardwicke and Sir J. Strange 
expreſsly laid it down, That new ingrafted Fellowſhips, 
if no Statates were given by the Founders of them, muſt 
<< follow the original Foundation, and be ſubject to the /ame 
*« Diſcipline and Judicature.” : 


I am ſatisfied that, upon mature Reflection, the College 
would tremble at the Conſeguence of leaving every Election 
into any of theſe ingrafted Fellowſhips, or any other Diſ- 
putes concerning them, open to Courts of Law, and the Ex- 
pence and Delay attending them. | 


I think clearly, that Dr. Keton did 30 confider and intend 
« that his new annexed Foundations sHouLD BE /ubjed to 
«*« the old Statutes and Conſtitution of the College, in Caſe 
% he Himſelf ſhould happen to die without making any Or- 
% dinance by Will or otherwiſe.” Theſe Fellows of his 
Foundation are to be elected as the other Fellows; and at 
the Time limited by the Statutes. They are to enjoy the 
Same Liberties, Cc, as the other Fellows, The Oath they 


were to take during the Life of Dr. Keton, to obey ſuch 
« Statutes and Ordinances as ſhould be made by Him,” is 
qualified with this Reſtriction, “ So that the ſaid Statutes 
% ſhould be conformable with the Statutes of the FRO 
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« * of the ſaid College: Which neceſſarily implies that - P. 204. 
they were, in the firſt Place, to obey the Statutes of the Foun- 
dreſs of the College. 


(He explained this, by many other Paſſages in the ſaid In- 
denture.) | 


Beſides, Eo Nominee, the ingrafted Fellow becomes ſub- 
| je and liable to the Juriſdiftion of the Viſitor over the Fel- Wl 

lows of the College. Theſe ingrafted Fellows are exactly the 
ſame as all the Reſ of the Fellows, except as to the Money 
ariſing to them from the New Foundation ; and are intitled to 


all the like Privileges as the Old Foundation Fellows are intit- 
led to. 


The Objection to the Biſhop's Right of viſiting in the 
preſent Caſe, ariſes from the Power of Diftre/s here given for 
the Forfeiture, in Caſe the College do not obſerve certain 
Terms which are preſcribed to them, 


But ſeveral other ingraſted Fellowſhips are juſt in the /ame 
Situation: And therefore it would go a great way, (in Point 
of Conſequence, if, upon this Ground, We were to deter- 
mine them NoT 70 be Part of the old Foundation. 


Theſe are Proviſions DiveRso INTUiTU. And indeed the 
Diftre/s would be a very 1NaDEQUATE Remedy, to the Perſon 10 
infured: Nor is it even given To the Perſon injured, but to 1 
other Perſons. So that it is manifeſt, that this Clauſe of Diſ- 9 
treſs, given to the Church of Sourhwell, ought not to take | 
away the SPECIFIC Remedy from the PERSON 1NJURED. 


It ſeems to me very clear, that the Biſhop is as much Judge 
of this Complaint, as if it related 20 One of the O!/d Fellow- 
ſhips: And if it related to One of the 0% Fellow- 
ſhips, I think the JuriſdiQtion of the Biſhop, as Viſitor, moſt 4 
evident. Therefore I am of Opinion, that the Cauſe ſhewn | 
againſt this Rule is ſufficient; and it ought to be di/charged. 


214 4 nA Rat gueganese 7m 


Mr. Juſtice Deni/on concurred, in the whole, with Lord 
Mansfield. 


12 


He thought clearly, That the Biſhop of Ely was General 
Viſitor, except in the Inſtances particularly excepted. 


No particular technical Words are neceſſary to create a Vi- 
fitor. And ſo was the Opinion of the Court, in Dr. Snape's 


Caſe H. 2 G. 2. B. R. as well as in the Caſe of Philips v. 


Bury. And the main Buſineſs of a Viſitor, is to interpret 
the Statutes. | 


Now 
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F. 206. No this Deed, though with a Clau/e of Diſtreſs, cannot 
take away the Authority of the Viſitor : It is for anather Pur. 
poſe. And Dr. Keton never meant to exclude his Scholars and 
Fellows from the Benefit of an Appeal, which the other Fel. 
lows of the College exjayed. And his Fellows are ſworn to ob. 
ferve ALL the Statutes of the College. 


The Diſtreſs is very little more than the Fern of the Con- 
veyance; and it is given to the Church of Sauthwell too: But 
ſurely it is not an ADEQUATE Satisfaction TO the REJECTED 
Fellow, who has a Right to be elected into the Fellowſhip. 


The Viſitor has a Right to the Interpretation of the Sta. 
tutes; and the ingrafted Fellow has a Right to ap. 
peal to Him. And the Clauſe of Diſtreſs does not take it 
away from Him. And there is no Manner of Reaſon why 
the ingrafted Fellow ſhould not have the /ame Privileges, as 
the other Fellows have. 


Jam ſo clear about this Matter, that I think there is no 
Reaſon for ſuffering the Party applying for the Prohibition 
to declare in Prohibition: But the Rule ought to be 4di/- 
charged. | 


Mr. Juſtice Fofter alſo concurred. 


He took particular Notice of the 5oth Chapter of Queen 
Elizabeth's Statutes, about interpreting what might be am- 
biguous or obſcure, Which Statute, he agreed, does reſerve 
to the Queen a Power to add or diminiſh, reform, interpret, 
declare, change, alter, or diſpenſe, ffs: But the Doczi- 
RAL Is £xpoſitio is expreſsly given to the Biſhop of Ely, in the 
very /ame Statute ; and the College are thereby injoined, in 
virtue of their Oath, and under Fenalty of perpetual Amo- 


tion, to obey his Determination, Interpretation, and Decla- 
IV. ante, rarton. 
18 5. | 
IN, B. Mr. He declared that He had no Doubt that the General Pow- 
Juſtice er of Vilitation js given to the Biſhop: And He ſaid, He 
Wilmotwas ſaw no Inconſiſtency in the Statutes, As to the Clauſe of 
not preſent Bifre/s— That would give no Sort of adequate Satisfaion to 
at any one his REJECTED Fellow ; who comes for a ſpecific Remedy for the 
DS l 85 Injury done to him. Therefore He declared his Concurrence 


being enga- With Lord Man field and Mr. Juſtice Dezi/on. 
ged in the | 
Court of 
Chancery 

(as one of 


And Per Car. 1 unanimouſly 


The Rur was DISCHARGED, 


the Lords : 
Commiſſi- 5 "DT. 
oners. Eat! 
during the 

whole of it, 


—— 
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+ Earl of Bath der/. Abney,  Spinſter. 


t Page 206, 
Friday, 4th 


February, 


A Caſe nous Chancery, for the Opinion of this Court. 


The Queſtion was, Whether an Executor of a Cor r- 
HOLDER for a TERM OF YEARS, was obliged to be ad- 
mitted ; (and, conſequently, liable to pay @ Fine upon ſuch 
Admittance.) : 


The Manor in which the Lands lay, was Stoke Nexwington, 
in Middleſex ; the Defendant, Mrs. Alney, is Lady of this 
Manor; the Premiſſe demiſed, were 60 Acres of Meadow, 
let at 1251. per Annum. 


The State of the Caſe was pretty long and particular; 
but the Queſtion was ſhort ; vis. *© Whether an ExEUTOR 
* of a Tenant for VEARS, coming into the Copyhold, as a 
«© Chattel Real, under his Teſtator's Will, is obliged to be 
* admitted,” (For the Counſel for the Plaintift, acknow- 
ledged that the being liable to a Fine would conſequently follow 
a Neceſſity of Admittance : That is to ſay, they admitted that 
if he was compellable to come in and be admitted, he would 
alſo be compellable to pay a Fine.) 


53 ell ˙.A af che Cult as in Sulfinnce chile 
That Henry Guy being ſeiſed in Fee of 60 Acres of 


Meadow in the Manor of Stoke Newington, let at 1251. per 
Annum, the ſaid Henry Guy ſurrendered the ſame to the Uſe 


of his Will: And having ſo ſurrendered (in a proper Man- 
ner) to the Uſe of his Will, He died ſeiſed in Fee, hav- 
ing firit duly made his Will and thereby deviſed ro John Tay- 
lour and Arthur Lake their Executors and Adminiſtrators 
for 99 Years, if three Perſons (in his ſaid Will named) or 
any of them ſhould ſo long live; upon ſeveral Truſts, wis. 
firſt, to the Uſe of the preſent Earl of Bath, for Life ; 
then to his Iſſue Male, (vis. firſt and other Sons, c.) in 
ſtrict Settlement; then in the like Manner, to the Uſe of 
the Earl's Brother, General Pultenzy ; then to the late Mr. 
Daniel Pulteney, in hke Manner; then to the Uſe of the 
Earl of Bath in Fee. And after the Death of the faid 
Teſtator, the ſaid Taylour and Lake, the Truſtees, claim- 
ed to be admitted according to the Tenor f the Will: [V. 
poſt. 213.] and were thereupon admitted according to the 
Cuſtom of the ſaid Manor ; did Fealty ; and paid a Fine of 
280l. to the then Lord of the Manor, on ſuch Admittance. 

Vor.1. | P ; One 
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Page 20. + One of the three Lives is ſince dead; the other two, + Fri 
5 Living; And both of the ſaid two Leſſees, Fo/m Taylour and Mr. G 
Arthur Lake are dead; but John T aylour ſurvived Lake, Tay. 
hour the ſurviving, (but now deceaſed) Leſſee, appointed Dr, Ane 
Jum Taylour and Another Perſon his Executors; and Dr. mentic 
Taylour is now the ſurviving Executor of FJo/n Taylour, the « pell 
Original and Surviving Co-Lefſee, « 2 F 
Mrs. Abney is now Lady of the Manor. | | It v 
£ | n That 
It did not appear to the Lord or Lady of the Manor, that = 
the Leſſees, Taylour and Lake, were dead, till 1752: When the Te 
this Fact was found by the Homage. 5 | 5 
Then the Executor of the Survivor, (which was Dr. 7% IM . 
Taylour, the ſurviving Executor of the ſaid 7%n Taylour the Perſo 
original Co-Leſſee) was ſummoned to come in, and be ad- Cao. 2 
mitted ; the Jury having found that the original Leſſees were Kitch 
both dead: And Proclamations iſſued Sc. [V. B. The Procla- | 
mation was for the Heir of Taylour or other Perſon claiming, We An 
Oc. to come in, c. VE Tenor 
WOHOT A | D'S 3h | 8 whole 
It is ſtated, that the General Cuſtom of the Manor is to WW mutt 
grant the Copyholds for Life, or in Fee; and that No other of 99 
Inſtance of a Grant for Years, beſides the preſent Inſtance (now of thi 
before the Court,) has been known in the ſaid Manor of Eſtat 
Stoke- Newington, | mitte 
Phe Caſe further ſtates, that Fines have been uſually paid Ar 
upon Admiſſion ; and that the uſual Rate of ſuch Fine has Fine 
been one ahd an half Year's improved Rent of the Premiſſes Moor 
ro which the Tenant is admitted. th both 
<p bat i411; tr 42, m 
And by the Uſage of this Manor, the Fine uſually taken m 
for two Lives, is as much and half as much, as the Fine for 4 
one Life: And the Fine uſually taken for three Lives, is as Gypp 
much and half as much, as the Fine for two Lives. Fenn 
10 : 1 812 One 
The two Queſtions made upon this Caſe, and ſent to this due 
Court for their Opinion upon them, were iſt. Whether the Ir 
ſurviving Executor of John Taylouy (the ſurviving. Truſtee of M. i 
the Term for 99 Years) ought to come in, to be admitted Te- tum 
nant of the Copyhold Premiſſes in > OE 2dly, In Caſe ed t 
he ought, then Whether the Lady of the Manor will be inti- Prin 
tled to any Fine upon ſuch Admittance. tl 
0 05 : 8 « , 
» This Caſe was twice ſpoken to, in this Court: firſt, on A 
Tueſday 18th May 1756, by Mr. Pratt for the Plaintiff, and v. 


| My. Sezvell for the Defendant 3, and a ſecond Time, on 1 FEY 
; = Friday Rea 
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t Friday 4th Feb. 1757, by Mr. Norton for the Plaintiff, and 4 P. 208. 


Mr. Gould for the Defendant. 


And the two Queſtions being reduced into one, as 1s above- 
mentioned, (it being agreed that if the Executor was com- 
« pellable to be admitted, he would conſequently be liable to 
* | 


It was argued on the part of the Plaintiff, the Earl of Bath, 
That the Fine becomes due to the Lord (or Lady) of the Ma- 
nor, upon every Change of the Eſtate; not upon the Change of 
the Tenant, where there is no Change of the Eſtate. 


For where there are ſeveral Remainders, to ſeveral Per- 
ſons, the Admiſſion of the fir fl Taker is the Admiſſion of every 
Perſon in Remainder. 4 Co. 22. b. Copyhold Caſes; and 4 
Co. 23. a, Caſe the 6th, Cro. Eliz. 504. Gyppyn v. Bunney. 
Kitchen 12.2, | 


And here, Taylour and Lake were admitted according to the 
Tenor of their Teſtator's Will: Which muſt have been to the 
whole Eſtate comprized in the Will, And therefore the Fine 
muſt haye been proportionable to the Value of the whole Term 
of 99 Yehrs : And 'tis againſt Conſcience that the Executor 
of the deceaſed Leſſee ſhould pay another Fine for the ſame 
Eftate. Neither is He compellable to come in and be ad- 
mitted afreſh ; it being the ſame Eſtate, 


And that no freſh Admittance is neceſſary, nor any farther 
Fine payable, appears from the Caſe of Dell v. Higden in 
Moore 358. and the Caſe Tiping v. Bunning, Moore 465. In 
both which Caſes it was holden and reſolved “ that the Ad- 
mittance of a Tenant for Life, of a Copyhold, is an Ad- 
«< mittance of Him in Remainder ; and that no new Fine is 
due from him in Remainder;” And in Cre. Elis. 504. 
Gyppyn v. Bunney (which is S. C. with Moore 465.) Popham and 
Fenner held accordingly ; and that, becauſe They have but 
One Eſtate in Law: And they held that oxnLY One Fine is 
due; which the firft Taker ſhall pay. 

In 3 Lev. 308. The Caſe of Barnes v. Corke=Tr. 1 V. & 
M. in C. B. It came directly in queſtion : And Ld. Coke's Dic- 
tum in 4 Rep. 23 a. wastaken into Confideration, and explain- 
ed to be reſtrained to Spe c1aL Cuſtoms only: But the general 


Principle of Law was ſettled to be, That no Fine is due to 


the Lord, from the Remainder-Man, without a ſpecial Cu- 

tom for it.“ 78 
And the Reaſon is, (as Popham ſaid, in the Caſe of Gyppy 

v. Bunney,) © becauſe Both have but one Eſtate in Law, 


And the Lord has already admitted to the whole Which 


eaſoning is quite applicable to the preſent Caſe, Ra 
P 2 
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+ If a Copyholder in Fee grants his Copyhold upon Con- 
dition, and enters for the Condition broken ; There ſhall be 
no freſh Admittance, nor Fine; becauſe he is in ſtatu quo pri- 
ws. © Coke's Complete Copyholder, ſ. 56. So, if there be two 
Joint-tenants, and one die ; the Survivor needs no Admit- 
tance, nor ſhall pay a Fine, ibidem. So the Widow of 2 
Copyholder, for her Cuſtomary Free-bench ; becauſe tis Part 
of the Old Eſtate, and is caſt upon Her and veſted by Law. 


So it is alſo in Dower, and Tenancy by Curteſy ; though 


there a new Tenant intervenes. 


Ney 29. Rennington v. Cole, is full in Point. Alſo Hutt 
18. Furden v. Stone, S. C. Hob. 181. Howard againſt Bartle, 
S. P. 2 Dunv. 184. Title Copy/hold, Letter M. pl. 1. in Point. 
Cro. Fac. 573. Waldbe v. Frances Bartlet Wid. S. C. with Hol. 
181, [but not this ſame Point.] 2 Ro. Rep. 178. Walter v. 
Bartlet, S. C. It is conſidered only as an Excreſcence out of 
the Original Eſtate, by Ld. Hobart, pa. 181. And an Exe- 
cutor of a Copyholder for Years is within the ſame Reaſon; 
For *tis only the Oli Eſtate continued, | 


But the Caſe of Dzscznrs may be objected: For there 
the ESTATE is the ane; Only the Tenant altered. 


No it may be difficult to enter into the true Reaſon of this, 
But it 1 conſidered as a Change of Eſtate; and as a new 
Grant : The Lord gave a new Admittance, a new Grant, 


But perhaps that Caſe of Deſcents may be an Exception from 
the General Rule. 


There are ſeveral Caſes in Point, for the Plaintiff : And no 
Authority againſt Him, except Meſton's Opinion in Dedicotts 
Caſe. Dedicoti's Caſe itſelf, in 3 Leon. g. is moſt expreſs in 
Point: And 251. is 8. C. [But Dyer does not mention 
this Point at all.] The Wife's Intereſt was there a Chattel- 
Intereſt; And She was to have it for 16 Years: And her 
ſecond Huſband, who ſurvived her, had it as her Aſſignee, 
without" paying any Fine, or being admitted. 


He ſhall have the Term w/out Admittance. 
Caſe of Otlery Monaſtery, in 1 Len. 4. and 4 Leon. 118. 


S. C. (twice printed, verbatim alike, almoſt,) mentions a De- 
termination of the preſent Queſtion, in Point: Agreeable 
to which, is another Report of it, called Heydon's Caſe, in 
Moore 128. S. C. Egerton, in his Argument, of that Caſe 
ef Otlexy, vouches a Caſe as determined in 8 Elis. 15 An 


And in 3 
Leon. 9. Brown and Dyer put the very preſent Caſe in Terms, 
of an Executor of a Copyholder for Years ; and agreed _ 
And the 


an 


ew” 
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— 


Which Caſe is expreſsly in Point with Us. But the Caſe 1 Pate z 10. 


itſelf, of 8 Elis. in C. B. which he ſo cites, is not to be found. 
2 Danv. 190. Letter V, mentions S. C. Sheppard's Court-Keep- 
er's Guide, 5th Edit. pa. 126. And Calthrop's Readings on 
Copyholds, 2d Edit. pa. 67. is expreſs in Point: And ſo again 
in pa. 72. Tenant in Dower and Freebench. Tenures 272, 
273. S. P. accordingly : (the Book of Tenures that has no 
Name to it.) And Comberbach 445. expreſs © that the Exe- 
e cutors of a Termor for Vears of a Copyhold ſhall pay 10 
Fine for Admittance.“ | 1 5 


They ſaid that the Caſe of Dell v. Higden in Moore 358. was 
but a looſe Note: And Cro. Eljz. 372, which is a Report of 
the very ſame Caſe, does not mention any ſuch Queſtion in it. 


And as to what was cited out of the Caſe of Gyppyn v. Pun- 
ney, Cro. Eliz. 504. and Moore 465. They ſaid it was no 
more than a Dictum of Ps. 


Then, . if the Executor is not obliged to be admitted, No Fins 
is due: For no Fine is due, but upon Admittance. 


But the Inconvenience may be objected, That a Lord 
may be ſtripped of his Inheritance, by Copyholder's ſur- 
rendering FA long Terms (as even for a Term of 1000 
* Years,”) And fo the Lord might loſe his Fines. 


But 1ſt. This Inconvenience does not really exiſt at preſent : 
And 2dly. The Lord might in ſuch Caſe refuſe to admit: And 
could not be forced to it, either in Law, or Equity. 


2 Bulſt. 336, Foorde v. Hoſkins proves, that the Copy- 
holder cannot bring an Action at Law.“ [It is a moſt ex- 
preſs Determination in Point.] 


And in Equity, they would not aſſiſt the Copyholder in ſuch 
an Attempt. Comberb, 445. 


The preſent Caſe is. a Leaſe. to Two Perſons, for 99 Years, 

determinable upon 3 Lives: In which, the Fine might eaſily, 

in Fad, be ſettled by a proportional Computation, if it could be 
done by Law, _ 


The copyholder derives his Eſtate, nt from the Lord, but 
ſrom the Cu/fom of the Manor: For a Lord who is only Te- 
nant for Life, may admit in Fee. 


And © that the Lord would not be bound, either in Law or 
** Equity, to admit, upon a Surrender by a c in 
| Fee, 


—— 
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t Page 211. Pee, for 1000 Years,” Comberb. 445. 1 expreſsly proves; 


nnn 


And al/o proves That in fuch a Caſe, an Executor ſhall 
pay NO Fine for Admittance :” Which, it muſt be ſuppo- 
ſed, was taken down by the Reporter, as Lord Holt's Opinion. 


[* This is no part of the Caſe of Sandwell v. Sandw ll; but 


manifeſtly, a quite diftin& Caſe z probably, at Ni, prius.] 


The Lord's Intereſt in his Fine is ſacred : An AR of Par- 
liament ſhall not be conſtrued ſo as to deprive Him of it. [/. 
Meanwood's Diverſity, in Moore 128.] © | 


It would be very hard on our Side, if one and an half Year 
Rack Rent was to be paid upon every Change of an Executor. 


Therefore they prayed a Certificate in the Plaintiff's Favour, 


On the Part of Mrs. Abney, Lady of the Manor, It was 
agreed, that, in this particular Caſe, the Fine and the Ad- 
mittance muſt depend on eac/; other; i. e. that either Both might 
be required, or neither could. a 


But it was {aid that the Reaſon of Admittance, in general, 
depends upon the Relation that ſubſiſts between Lord and Te- 
nant : And that the Admiſſion of the Tenant, in theſe Caſes, 
was perſonal to the Tenant Himſelf only; And the Eflate de- 
pended upon the Will and Pleafure of the Lord. He might 
originally, admit vm he pleaſed, on the Deceaſe of a Te- 
nant. Indeed, at length, a Sort of Claim in the Heir at Law, 
to ſucceed to his Anceſtors, became eſtabliſhed by C»for. 
However, a great deal sT1L L remains in the Lord's Power 
— 2 And the Tenure is ſtill (ſtrictly) at the Lord's 

He, 


It was always neceſſary that the new Tenant ſhould per/.- 
nally appear : And it ſo remains ſtill, to this Day; He muſt 
pay his Fine, and do Fealty in Ferſon. Co. Copyholder, ſ. 19. 
and 4 Rep. 22. b. Ic. to the like Effect. | | 


And they forfeit if they grant Leaſes without Licence. 4 
Co. Copyhold Caſes, 9 Rep. 76. a. Combe's Caſe. 


And they muſt be Perſons capable of being admitted : For 
it is impoſſible to admit One who is incapable of Admiſſion. 


Now No Man is Heir or Executor to the Tenant during 
the Tenant's Life. Therefore the Thing itſelf is impoſſible, 
** that the Admiſſion of the firſt Tenant ſhould be an Ad- 
* miſſion of THEM alſo, as Heir or Executor to fuch firſt 
« Tenant.” 13 e, e 

« The 
3 
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t © TheChange of Es rar, and not of Tenant, cannot 1 P. 212. 
« be the true Ground of the Fine to the Lord.” For that No- 
tion would let in many Inconveniences : And it would be 
moſt unreaſonable that __—_— Fine to the Lord ſhould an- 
{wer to all Changes of the "Tenant. 


”- 


The Remainder-Man may be: Tenant for One Purpoſe ; 
Not for another, Co. 4. Rep. 23. a.6. | Cel 

Admittance precedes the Fine; and is the Cauſe of it. It 
is neceſſary, in order to intitle the Lord to a Fine. And this 
appears to be the Senſe of the Legiſlature, by 9 C. 1. c. 29. 
« An Act to enable Lords of Manors more eaſily to recover 
their Fines, Ic.“ And upon Admittance, a Fine is due. 
And 1 Mad. 102. 120. Blackburn v. Graves proves that 
the Lord ſhall till have his Fine ; although the Admiſſion of 
the particular Tenant be the Admiſſion of the Remainder- 
Man, It does not follow, that becauſe the Eſtate is veſted, | 
therefore there ſhall be 20 Admittance or Fine: For upon | 
Deſcents, (where there is no doubt but that a Fine is payable,) 4 
Yet the Eſtate is undoubtedly weſted in the Heir. And Coke's 
Complete Copyholder ſ. 56. * pa. 63, is expreſsly in Point 


a, „ That he in Remainder ſhall be adniitted, and pay a Fine; b 
= % a/thougit his Eſtate was veſted by the Admittance of the Te- ; 
: L nant for Life.“ Homer 1 26.15 7 

it In the Caſe of Barnes v. Corke, 3 Lev. 308. The principal 

" 2 they ſaid, was upon the Forfeiture; and that the if 
'y other Points were only * incidental, [But the iſt Point was 4 
x (in Terms) Whether a Fine was due.“ ) b G ; 


In the Caſe juſt now mentioned, ſtiled Batmore & LU v. 

Graves, in 1 Ventr. 260. Or t rather Blackburn v. Graves, f V. 3 Ke- 
as it js called in 1 Mod. 103 & 1a0.S.C, It was determined ble 263, 
That the Admiſſion of Tenant for Years was an Admiſſion 329 8. C. 
* of him in Remainder, and occaſioned a Poſſeſſio Fratris -” 

And it is there reſolved, that the Admiſſion of the Tenant for 

Years, though it is an Admittance of Him in the Remainder, 

yet ſhall not prejudice the Lord, as to the Fine from'the Re- | 
mainder-Man, And 1 Ventr. 260. is expreſs and plain, That 
the Remainder-Man muft pay a Fine, when his Eſtate comes | 
e ; 2k » wg Had e . a 1 


Indeed, where the WroLe Fine has been already vA 
to the Lord upon the fir ft, Admiſſion, there is no Reaſon 
why it ſhould be paid over again And the Remainder-Man 
in Fact admitted, in ſuch Caſe. But where the Fine is 

not paid for the WrHoLe, upon the original Admiſſion 

there, the Remainder-Man mult pay a Fine, and muſt be 
admitted 


—ʒ— — - — 
8 — 


— 
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P. 213, V admitted. . 1 ent. 260. and 1 Mad. 120. where this 


Matter ſeems to be put wo wright a * reaſonable Foot. 


11 chi-ReinainderMian: dies during * Liſe of the Tenant 
for Life, his Heir ſhall be admitted and muſt pay a Pi ine. 
Therefore the Payment is for Lives in being; And the Fine is 
payable upon the Change of the Tenant: And the Admit- 


tance does n extend beyond the PERsoN8s of the Tenants 


admitted. They are fil] only Tenants at WII I. Co. Copy- 
holder,” i 14: 2. /. 41. expreſsly. 


Point accordingly. And the TE is only en in the Te- 
nant fi Nu 


In the preſent, Caſe, The Perſon al admitted, 
prayed to be admitted 7 according to the Tenor of the TeF 
*© rator's Will;“ and it was anted to them, accordin 
the Cuſtom of the Manor: There is nothing ſaid of their * 
ecutors. And they were admitted as Truſtees, and not fur their 
on Benefr: And their Admiſſion was 2 per ſonal. 


T he Adinittance of an- Hep. is very different, Der 2 
. 7 41. op. 22. 6. | 


The Heir has very — Ineret, Shit Admiſſion. 
Yet he muſt be admitted, 


As to Tenants pour autre wie, they ſhall be admitted, and 
Fu. Co.  Copyriblder, J.'56: | DEM 


All who allow of 2 1 gv 1 miſt be ad- 


mitted ; And there is no Doubt but that a Er Occupant 
* be admitted and pay 2 Fine. n 950 fr. 


| 8 a Right ature, upon Dea, there muſt 
| be an Adaittance: T wr rt 


144 87 77 0 4, ' 


A Terttor may die Inteſtute, and het no Admiviftrator; 
Or may make a Will, and the Executor renounce: And ſhall the 


Lord have no Tenant ? Surely, in theſe 125 the Lord ſhall 
not be <v/heue ANY Tenant at all. N! 


An * of a Term ſhall pay a Fine; PAY a  Deviſe of 
a Term; Indeed every new Tenant ſhall A Mortgagee ; ; 


An ane of a Bankrupt; the Hir of . 1 nee In ſhort, 
W there i is a Se er., ten fr 


1 it ended upon the Change of zn, only, « an Eſtate i in 
Fee OW neuer ay. ONS 


Dedicott's 


4 Rep. 22. b. 8. P. n 
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#® Dedicott's Caſes ſtrong for the Defendant. Page 214, 


Dyer 251. explains 3 Leon. 9. The Huſband, it appears by 
Dyer, was not the Perſonal Repreſentative of his Wife: For 
ſhe had an Adminiſtrator appointed by the Ordinary. In 
3 Leon, 9. there was, as he reports it, an Obiter Dictum of 
wo Judges indeed; but contradicted by another. In Dyer 
it appears that the Huſband held in, in Right of his Wife; 
And the Diſpute was between the Wife's Adminiſtrator 
and the Huſband, The Huſband was poſſeſſed jointly with 
the Wife, on his Marriage; and He only continued in Poſ- 
ſeſſion. Eæecutors may be conſidered as Affignees, (the rather 
as Copyhold Eſtates are not Aſſets:) But the Huſband 
could not in this Caſe of Dedicott, be conſidered as 95 0 
In 5 Rep. 18. a. Lord Coke cites 29 E. 3. 48. and 30 E. 3. 
14. Simphin Simeon's Caſe ; By which it appears that the 
Baron is not Affignee to his Wife ;” In Dedicott's Caſe, 
there was no Tranſmiſſion of Eſtate. It is like the Caſe of 
Joint-tenants; where the Survivor ſhall not pay. Co, Copy- 
holder, G. 56. ' | 


Calthrop's Reading, 67. is plainly the ſame Caſe with 3 Leon. 
9. and Dier 251. Hauchet v. Roſe ; As appears by the Mar- 
gin of Dyer, and by the End of the Caſe itſelf too. It is only 
a Scrap out of Leonard, 8 | 


As to the Caſe of Otlery Monaſtery, reported in Moore 
128 and in 1 Leon. 4. and 4 Leon. 117. (S. C. in Terms) 
and the Caſe of 8 Eliz. there cited by Mr. Solicitor Gene- 
ral Egerton; there was no Queſtion between "Tenant and 
Lord; And Egerton plainly means Dedicott's Caſe, and the 
Dictum there mentioned, For Dedicott's Caſe was in C. B. 
and was in 7 Eliz. according to 1 Leon. . and H. 8 Elix. 
according to Dyer. | 


As to My 29. Rennington againſt Cal. The Cuſtom of the 
Manor was for the Wife to hold durante Viduitate And the 
Wife's Eſtate durante Viduitate was © but a Branch of the 
© Huſband's Eflate,” (as is rightly there ſaid Hot art.) | 


As to Hob. 181. The Caſe of Hard v. Bartlet —The 
ſame Cuſtom is ſtated: And the Huſband's Eſtate was holden 
not to be merged; And the laſt mentioned Caſe, of Ren- 


nington v. Cole was there taken Notice of and cited by Lord 
Hobart. ; 


As to Comberb. 445. it is a mere ſhort, looſe, Nifi-prius 
Note: Neither the Book itſelf, nor this Note in it, are of 
any Authority. And non conftat whoſe Opinion it is, that 
the Note mentions, If it were good Law, it would render 

"Bs | All 
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t P. 215, All Family-Settlements ineffectual: Þ For he aſſerts That 

the Surrender may be for a thouſand Years, and that 

&* the Executor ſhall pay no Fine.“ At this Rate, the Grant. 

ing Copyholds for Terms of Years would be, in Effect, in- 
franchiſing them. | 3 


We are not now upon any ſpecial Cuſtom of a Manor; but 
upon the GxNERAL Cuſtom of Manors Therefore the Caſes 
upon particular Cuftoms are not applicable to the preſent. 
The Collateral Qualities of Dower, Freebank, c, are 
not incident to Copyholds ; but depend upon Special Cuſ- 
roms. In his Manor, the Fines are uncertain : But 1 and 4 
Years Value of the Nett Year's Rent has been generally 
taken, for One Life; 2x Years, for two Lives; And for 3 
Lives, half as much more. 


And Regard ought to be had to the Fine paid on the laſt 
Admittance. | "LY 


This Eſtate was of the Value of 125. per Ann. when the 

two Tenants Taylour and Lale, the firſt Lives were admit- 

11 Year 125 ofed; And the Fine paid (vis. 280!.) t anſwers to the two 

4aYear 62 10 Lives admitted, according to the abovementioned Rule 

8 „And the Length of the Term is of no Conſequence, The/+ 

2ofaYear 93 15 0 Perſons therefore were the Tenants: After their Death, 

— ci 8; : | he Lord has no Tenant : It makes no difference, Whether 

. > ones 5 the Admittance be for Lives; or for a Term of Years deter- 
minable on Lives. 


Upon the Uſage ftated on this Caſe, a proportionable Sum 
is to be paid for a Fine, according to the Number of Lives, 
And this is a juſt Rule, and the beſt Rule: And it is better to 
keep to his Rule, than to form a new Rule, upon a Suit in 
Equity © to compel the Lord to admit.“ 


The Point turns merely and entirely upon the Change of 
Tenant, If it were otherwiſe, Lords of Manors, nay even 
jointured Ladies of Manors, might make voluntary Grants, 
and incumber their Poſterity, ad libitum. The Lady of this 
Manor is Leſſee under a Prebendary: And Conſequent- 
ly, ſuch Leſſee (though ſhe were only ſo for one Year) might 
admit for 50 Years, without any Freſh Fine, upon their 
Principles; and ſo defraud the original Owner of the Manor 
in Fee. It would take it out of the reſtraining Statutes of 
Queen Elzabeth, 3 5 | 


The firſt Admiſſion was in 1909 ; [vis, the Admiſſion of 


the two Lives who were admitted according to the Tenor of 
the Teſtator's Will.] | 
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3 ReyLy, on the Part of the Plaintiff. t Page 216. 


The Diſpute between us is Upon wHaT Principle, Fines 
* are due to the Lord.“ 


They ſay, © On the Change of Tenant:” We ſay, On 
„the Change of Eſlate, only,” | 


They argue the Admittance to be perſonal ; And urge it, 
from the doing Fealiy, at the Time of Admiſſion. | 


mittance is not always perſonal, now. The Caſes of Dower, 
and of Tenant by Curteſy prove this: For neither of theſe 
Tenants appear perſonally, or do Fealty. And the Caſe of 
Barnes againſt Corke, in 3 Lev. 308. alone proves the ſame 


Thing. 


And Ld. Coke, in his Copyholder, agrees © that the Heir 
* would not need to be admitted, if it were not on Account 


of the Lord's Fine. 


We agree, this was ſo originally But We ſay the Ad- 


And all the Remainder-Men are admitted under the origi- 
nal Admittance, till a Deſcent : But We agree that Whenever 
a DescenT happens, the Lord tall have a Fine. 


The gradual Diminution of Fines, on admitting for ſeveral 
Lives, ſeems to ſhew that only one Fine is due; And that 
that Fine is payable on the fir ft Admiſſion, 


The Caſe of an Occupant pour autre wie, is a NE w Eftate : 
For the old Eſtate is gone; though the Grantor is efopped to 
take againſt his qr Grant, (which extended beyond the Life 
of the Grantee himſelf.) _ 


As to the Aſſignees of a Term—He can only come in by Sur- 


render and Admittance: Which is a new Eftate ; And he can 
have Nothing TILL Admittance. 


So, in Caſe of a Morigage, The Mortgagee comes in under 
@ Surrender: Which makes a new Eftate. 


So, in Caſe of an Aſſignee of a Bankrupt, And the AQ of 
Parliament of King Fac. 1. requires the Aſſignees coming in 
thus : It takes expreſs Care of the Lord's Intereſt. [V. 13 
Elis. c. 7. 1 J. 1. c. 15, 21 F. 1. c. 19. and alſo Ce. 
Copyholder, F. 56. pa. 62. at the very Bottom.] 


The Caſe of a Dewviſee, is likewiſe undoubtedly a new 
Eſtate. 
And 
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+Page2r7. f And in Caſe of the Executor's renouncin „or of no 


Adminiſtration being taken out, ſtill the Lord will not loſe his 
Fine. 


In Caſe of a Woman's Free Bench, there is a Change of 
Tenant. So in a Tenant by Curteſy's Caſe. | 


As to the Caſe in Dyer 251. the Huſband is a new Tenant, 
tis true: But the Efate is the ſame, 


Juſt ſo here, in the Caſe of an Executor, the Es Tax re- 
mains the ſame, 


Probably the Caſe mentioned by Mr. Calthrop is the ſame 
Caſe with that in Dyer, But ſtill Mr, Calthrop's Opinion 
ſtands uncontradicted: And it is confirmed by Lord Ch, ]. 
Hell's Dictum, and by the Tenures, and by Danvers. [V. ante 
210. ; 


As to the Quantum of the Fine They ſay the original 
Fine was taken only as an Equivalent for two Lives; and that 
therefore another ought now to be paid, as an Equivalent for 
a third. 


N.B. | * 2 1 WOES , 
12 . bas But the Fine ufrally taken in this Manor, where a third 


Lives, is the Life is added to two former ones, is only the Fine upon two 
Sefqui of Lives, and HALF as much more. 

that taken 
for One : 


andtheFine Whereas they now demand a wor Fine: And they 


for 3 is Sei- might juſt as well demand it, if only a few Years of the Term 


qui of that remained unexpired. 

taken for 

Two; by As to the Inconveniences, The Lord cannot be compelled to 

— — of admit, either by Law, or in Equity, without the Tenant's 

v. RY paying a reaſonable Fine to the Lord. 

207, 

my And a temporary Lord can newer infranchiſe the Tenants 

Eſtates, by Co/lufton : For that would: be a vo Grant, and 
would be conſidered as a voluntary Admiſſion, which would 
not prejudice the Capital Lord. 


This is owing to the Modern Fafhion of introducing long 
Terms, unknown to our Anceſtors and to our old Law: 
Which none but the Parliament can change. 

Perhaps it would be no bad Policy, if Alf Copyholds 
were infranchiſed. However, though a Lord may grant 2 
Copyhold for a Term of Years, Vet He is not compellable to 
do ſo: It is voluntary; the Lord is x0 T obliged to admit for 
Term of Years, 


Here, 


— RB 
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Here, They are admitted “ according to the Tenor of * P. 218, 


« ig Will: For ſo they pray it: And their Prayer is grant- 
ed. [V. ante 206.] 


The Law is clear, That no Admiſſion of the Remaind- 
* er-Man 1s neceſſary.“ 


And there are no Inconveniences attending ſuch a De- 
termination, but what the Lord himſelf may obviate. 


The CourT took Time to adviſe ; and after adviſing, 
to certify, 


And, about a Fortnight after the end of this Term, they 
gave their Certificate : Which is here ſubjoined. 


N. B. What is ſaid by Hales and Wylde, in 1 Med, 120, 
and 1 Vint. 260: Seems to be the Juſtice of the Caſe, 


The Or ix io N of the Court of King's Bench on the 
Caſe ſtated, upon the following Queſtions, vs. 


iſt, Whether the ſurviving Executor of John Taylor, 
(the ſurviving Truſtee of the Term of 99 Years,) ought to 
come in, to be admitted Tenant of the Copyhold Premities 
in Queſtion ? | 


2d, In Cafe he ovght, Whether the Lady of the Manor 
will be intitled to any Fine upon ſuch Admittance? 


Having heard Counſel on both Sides, and conſidered 
of this Caſe, We are of Opinion That the ſur- 
* viving Executor of 7% Taylour, (the ſurviving 
* 'Truftee of the Term of 99 Years,) of to come 
in to be admitted Tenant of the Copyhold 
Premiſſes in Queſtion ; and that the Lady of the 
Manor wir L be intitled to a Fine upon ſuch Ad- 
“ mittance.” 


MavsriꝝE Ip. 


T. DRrNISOO x. | 24th Adds 1757. 
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Saturday 


Ty 1757. 


¶ See the 
laſt Clauſe 
of that 
Statute: 
Which he 
pleads ver- 
batim, as 
infra 220 
and 221. 


th Februa- 


tian late Biſhop of Winch 


t b. 219. f Sir John Trelawny Bart. wer/. Biſhop of Wincheſter. 


Hil. 26G. 2. Roll. 868. 
(Lord Commiſſimer Wilmot abſent in Chancery.) 


T was an Action of Debt for 600. for 5 Years Salary of 

ſeveral Offices, Great or Chief Steward to the Bifhoprich, 
and all its Caſtles Lordſhips Manors &c ; and Conductor of 
the Men and Tenants of the Biſhop thereof; with a Salary of 
100/. per Annum ; and of Maſter Keeper or Preſerver of 
the Wild Beafts in all the Foreſts, Parks, Chaſes and Warrens 
belonging to the Biſhop, and Chief Governor of all Bird; 
Fiſh and Beaſts of Warren &c, (commonly called Chief Par- 
ker ;) with a Salary of 20 J. per Annum Which Offices and 
Salaries were granted to the Plaintiff by Sir Jonathan Tre- 
laruney Bart. late Biſhop of Minton, by Letters Patent, with 
Clauſe of Diſtreſs if unpaid. 


The Biſhop pleads the I Statute of 1 Elis. c. 19. And 
alſo that the Offices aforeſaid are not ancient Offices of the 
Biſhoprick, nor were uſually granted for Life; and that the 
ſaid Fees are not the ancient Fees ; and that the ſaid Offices 
are uſeleſs and merely nominal, and no Duty or Service to be 
done for or in reſpect of them; And that the Grants are 
Grants of Hereditaments Parcel of the Poſſeſſions of the 
Biſhoprick, &ec. | FS 


The Plaintiff replies That they are ancient Offices ; and 
the Fees, the ancient Fees ; and that they have been uſually 
granted for Life : abſq ; hoc that they are uſeleſs and merely 


nominal, 


The Biſhop rejoins that the Offices are uſeleſs and merely 


nominal ; and without any Duty or Service to be done for or 
in reſpe& of them; in Manner and Form as &c, And Ifſue 
is joined thereon, 


The Special Verdict finds, That the Offices of Chief 
Steward, and of Conductor of the Men and Tenants of the 
Biſhoprick, Ax R ANCIENT Offices of the Biſhops ; and HAV 
been ANCIENTLY AND USUALLY granted for Life, with an 
3 ; and that the Annuity of 100. 1s the ANCIENT 

EE, 


That the ſame were granted to the Plaintiff, by Jona- 

\ "wy on the 4th of July 10 Q. Anne. 

Which Grant was ar proved by the Dean and Chapter, and 
confirmed by them. Th 

at 


| 


= > Mi 
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— 


t That the Plaintiff thereby became ſeiſed, and is ſtill f P. 220. 


ſeiled thereof; and Rx c IVED the Annuity during the Life of 
Jonatſian late Biſhop of Winton (the Grantor) and of his Sue- 
eeſſor Charles (Trimnell,) and of his Succeſſor Richard (Iillis,) 
and alſo during the IRST ELEVEN Years of the preſent Bi- 
ſhop's Time (Dr. re Heoadly :) And that five Years 


Annuity, ending at Michaelmas 1751, remains unpaid. 


— 


Then they find (verbatim) the & private Statute of 1 Ez. # is No. 


c. 19. [See Moore's Reports 107 : and p/Z. 221.] By the laſt 40. 


Clauſe of which Act, All Gifts, Grants, &c. made by any 


Arch-Biſhop or Biſhop, of any Honours, Caſtles, Manors, . 


„Lands, Tenements, ox THEN Hereditaments being Part 
* of the Poſſeſſions of his Arch-Biſhoprick or Biſhoprick, 


* or united appertaining or belonging to any the ſame Arch- 


« Biſhopricks or Biſhopricks; to any Perſon or Perſons, 
„ Bodies Politic or Incorporate, (Other than to the Queen's 
«* Highneſs her Heirs and Succelſlors ;) whereby an Eflate 
* or Eſtates ſhall or may paſs from the ſaid Arch-Biſhops or 
«* Bi/hops or any of them, (other than for the Term of 21 
i Years or THREE Lives, from fuch Time as any ſuch Leaſe, 
Grant or Aſſurance ſhall begin, and whereupon the old 
* accuſtomed yearly Rent or more ſhall be reſerved and pay- 
« able yearly during the ſaid Term of 21 Years or three 
„Lives ;) ſhall be utterly vo1D and of none Effect, to all 
Intents and Conſtructions and —_—_— any Law Cuſtom or 
*« Uſage to the contrary in any wiſe notwithſtanding,” = 


That theſe Offices, at the Time of the. making of this Act, 
and now, are MERELY NOMINAL, and no Duty Attendance 
or Service to be done for or in reſpect of them or either of 
them; in Manner and form as the Biſhop has alledged. 


But Whether, Cc. 


As to the other Office (of Mafter-Keeper of all the Beafts 
in the Parks, or Chief Parker) They find That that is noT 
an ANCIENT Office; and that the Biſhop for the Time being 
hath wor anciently and uſually granted it, nor the Annuity 
for the Liſe of the Grantee ; And that tar Office alſo was, 
at the time of making the Act, and ſtill is an Office xE RE Lv 
NOMINAL ; And that no Duty, Service, Work, Labour, At- 
tendance or Buſineſs ever was or is, &c. 


The Queſtion upon this Special Verdict, was, Whether 

* Sir John Trelawney, the Grantee, was intitled to hold the 
two firſt mentioned Offices, and to recover theſe Arrears 
** againſt the preſent Biſhop,” As to the e 
ce 


„ ora - es +, - 
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+P.221. + Office (of Chief Parker) the Facts found by the ſpecial 
Verdict made an End of any Queſtion concerning it: And 
the Point was given up. | 


This Caſe was firſt argued, upon 7 ueſday 27th of Fanuary 
1756, by Mr. Saluſbury Brereton for the Plaintiff, and Mr 
Pratt for the Defendant. 


15 % % Note—Sir John Trelawney, the Plaintiff, g died during the 
a Time of the firſt Argument: But, as the Demand was 
to Plaintiffs for Arrearages, this Event did not prevent the Court 
or Defend- from proceeding to hear the Arguments. 


ants dying after interlocutory Judgment and before fnal.] 


On Tueſday. iſt February 1757, It was again very fully 
argued by Mr. Norton for the Plaintiff, and Mr. Solicitor 
General (Yorke) for the Defendant. 


Lord Mansfield ſaid he was ready to give his Opinion Now : 
But as Mr. Juſtice Wilmot had heard the firſt Argument, 
He choſe to report to him what had paſſed upon this, and 
to know his Sentiments, before Judgment ſhould be given: 
And therefore ordered it to ſtand over rill Saturday then next. 


And, this Day, his Lordſhip gave the Reſolution of the 
whole Court; after having firſt ſtated the Caſe, to the Ef- 
fect as above, &c, | 


Lord Mansfield=——At Common Law, a Biſhop with the 
Confirmation of his Dean and Chapter, might exerciſe every 
AT of abſolute Ownerſhip, over the Revenues of his See; and 
bind his Succeſſors, as much as Tenant in Fee can bind his 
Heir. 

By the Statute of 1 Elis. c. 19. © All Gifts, Grants, 
<< Feoffments, Fines and other Conveyance, or Efates, 
4 FROM the firſt Day of that Parliament, had made, done 
or ſuffered, or to be had, made, done or ſuffered, by any 
Arch-Biſhop or Biſhop, of any Honors Caſtles, ' Manors, 
Lands, Tenements, or other Hereditaments, being Parce! 
ef the Poſſeſſion of his Arch-Biſhoprick or — or 
united, appertaining or belonging, to any of the ſame; to 

any Perſon (other than to the —— her Heirs or Suc- 
ceſſors 3) whereby any Eftate /hould or might paſs from the 

* Arch-Biſhop or Biſhop, o rh & than for the Term of 21 
Fears or three Lives, from ſuch Time as any Leaſe, Grant or 
**Aﬀurance ſhall begin; and whereupon” the old accuſtomed 
<< yearly Rent or more, ſhall be reſerved, payable yearly dur- 
ing the ſaid Term of 21 Years or three Lives; ſhall be 
„ UTTERLY VO1D; any Law, Cuſtom, Cc, notwithſtanding.” 
Patents or Grants of Offices, with Fees, Salaries, or Profits 


annexed to them, are not mentioned in the Act: There 
are 


x 
* 


* 
— 
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Fare no general Words adapted to the Cafe of Offices, And 5 P. 222. 


yet, there was not a ſingle Biſhoprick, at that Time, æwitout 
ſome Office granted. 


Had the Legiſlature meant to reſtrain the Re-granting thera, 
as they ſhould drop in; it muſt have been done by a Special 
Proviſion, with an Exception of ſome, at leaſt of Judicial Of- 
fes. As the general Reftraint is not extended to the Caſe ; 
there was no Occaſion to make Exceptions. 


ConTinuinG ancient Offices, with the ancient Fee, in the 
uſual Manner, was not a Dilapidation of the Revenue of the 
Biſhoprick, Every Biſhop left this Power to be exerciſed by 
his Succeffor, as his Predeeeſſors left it to be exerciſed by 
him, Such Grants bring no new Charge upon the Biſhoprick: 
Which only remains liable to the {ame Fees or Salaries, to 
which it was liable before. 


The Act has no Retroſped, as to any Charges or Incumbrances 
whatſoever, brought upon the Revenues of the Biſhoprick, 
before the iſt Day of that Seſſion (23 Funuary 1558.) 


So little were Orricxs thought within it, that the Biſhop 
of Ely, on the 2oth of April 1558, made a vew Grant of the 
Office of keeping his Houſe and Garden, (which was never grant- 
ed before,) with a Fee or Salary of zl. a Year, This came in 
Judgment in H. 10 Elix. Ro. 758. As cited in Ley 78. It 


| Moore, 
pa. 88, re- 


was holden good ; becauſe the Office was thought to be a ne- ports this 
ceſſary Office, and the Fee reaſonable, Which is the proper Cafe 
Meaſure whereby to judge, whether it was an #ndired (though he 
© Alienation, under Colour of a new Grant ;” Though it calls the 
was extraordinary, to hold this Office neceſſary, or the Fee Plaintiff 


reaſonable ; or indeed, to imagine that any Office could 


be Howſe, and 
the Manſion 


neceſſary, which newer exiſſed before. However, that Peter- p,,nham } 

mination has been eſteemed good, and acquieſced in. a6-of ut. 
ſame Term. 

10 Eliz, rot lo 758. But in Cro. Car. 48. it is cited as of H. 10 Jac, rot Io 75% 


And 2 Brownlow 137, reports it as of M. 9 Jac, 1612, 


The next Caſe was in Trinity zo and Hilary 31 Elis. (cited 
in 10 Co. 61. 6. and Ley 72 & 78.) The Biſhop of Cheſter 
ee five Marks for Life pro Concilio, c. to Bolton : and 
Bolton averred that his Predeceſſors had granted reaſonable 
Fees, but did not aver this Fee ever to have been granted Je- 


fore, The Opinion of the Court was againſt the Plaintiff ; So 


he never had Judgment: And the fReaſon of the Opinion was, || Ley 73. 


that this was a voluntary Thing, and not an Office.” 
Ar laſt; in the 43d of Ez, the true Diſtinctian feems to 


have been taken, (in Ley 75;) Where the Arch-Biſhop of 


Canterbury granted the Office of Sarveyorſhip, with the anci- 
ent Fee, and more lt was holden void, on account of the & C . 


Addition, That vas an Injury to the Succeſſor. 
Vor. I. Q 
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Page hos In the firſt Year of the Reign of Ring ames the Firſt, 


410 Co, 
62. a. 


The Legiflature had this Act, and the ſubject Matter of it, 
under Conſideration. The 1 Fac. 1. c. 3. extends to the 
King, that Reſtraint which the firſt of Eliz. Jaid upon Grants 
made by a Biſhop to a Subject. But 7hough Queſtions had 
ariſen upon Grants of Offices; though, in Fact, during the 
whole long Reign of Queen Elizabeth, the Biſhops had re- 
granted their ancient Off ces as they fell in; et, the Legiſ- 
lature did not interpoſe; and therefore meant that is Praver 


/hould continue. They were ſatisfied with the Diſtinction of 


the Arch-Bifhop of Canterbury's Caſe, in the 43d of Elix. 
That no new Charge could be brought upon the See.“ 


From the 10th of Eliz. (the Time of the Biſhop of EH s 
Caſe,) to this Day, No Grant of a erw Office, with a neav 
Fee, ever was held to be good. Such a Grant is within the 
Meaning of the 1ſt of Eliz. by Conſtruction; becauſe it is a 
colourable Alienation ; and under that Pretext, the whole Sta- 
tute might be evaded. | 


From the iſt of Eliz. to this Day, there is no Cafe, where 


the Re-grant of an Office in Being before the firſt of Elis. in the 
uſual Manner, with the ancient Fee, was adjudged to be within 
the Reſtraint of that Statute. | | 


If theſe Grants are not within the Statute, but ſtand as they 
did at Common Law; the Utility or Neceffity of them can never 
be material. A Biſhop, at Common Law, with the Confir- 
mation of his Dean and Chapter, might bind his Sueceſſors by 
Grants from which they could have no Benefit. 


There is no Caſe fince the 10th of Eliz. that has judicially 


turned upon the Utility or Neceſſity of the Office: The only 


Queſtion has been Whether the Grant was agreeable to 
Lege before the firſt of Eliz..” 


The Biſhop of Saifbury's Caſe (10 Co. 58, B.) 5 11 Fac. | 


1614. came before the Court upon a Demurrer. It is not al- 
ledged in the Pleadings of either Side, that the Office was, 
or was not, neceſſary.“ The Plea in Bar to the Avowry 
was, ſingly, ©. that the Office never was granted before, be- 
* yond one Life: And the Grant was holden good. In 
the 5th Reſolution, 4 It was reſolved © That the Grant of 
an ancient Office to One, with the ancient Fee, by a Biſhop, 
** ſhall not bind his Succeſſor ; unleſs it be confirmed by the 
Dean and Chapter: For sucn Grants are wot, as 
appears before, reſtrained by the Statute of firſt of 
Hs. and therefore remain at the Common Law, 
and by Conſequence oug/it to be | confirmed by the 
Dean and Chapter,” If ſo, The Unlity or Ne- 

| | | ceſſity 
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been »/ually granted in Reverſion; And therefore the Court 
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4 Neceſſity of the Office was not at all material : For, by the + P. 224. 


Common Law, the Utility or Neceſſity of an Officer was no Re- 
quiſite towards rendering the Biſhop's Grant of it (confirmed by 
his Dean and Chapter) good and valid. 


The Biſhop of Chichefter's Caſe, g in Crs. Car. 47. and Ley 1 Gee, Bi- 
51. (2 Car. 1. Anno Dom. 1626.) came before the Court uponſhopofChi- 
a Demurrer tog There is no Allegation in the Pleadings on teſter v. 
either Side, as to the Office being neceſſary, or not: The Feedland. 
Queſtion turned /o/ely upon the Addition of a new Fee. 


The Caſe of the 5 Regiſter of Rochefter, in Cro. Car. 557. [S Young v. 
Hil. 14 C. 1. Anno Domini 1638. came before the Court upon Fowler, Cro. 
a Special Verdict. There is not a Word as to the Office or Car. 555. 


g 2 2 arch 38. 
Reverſionary Grant being neceſſary but it is found to have — # wal 


pl. 7. 
adjudged ſuch a Grant in Reverſion to be good againſt the I bw 45 
Succeſſor. 5. See alſo 


Sir Wiiliam 


Jones 311. Young v. Stowel, Tr. 8 Car, (in an Action upon the Caſe, for diſturb- 


ing the Plaintiff in the ſame Office,) S. P. accord.] 


Thus ſtood the Conſtruction of this Statute, upon the Rea- 
ſon and Words of the Law, Practice, and Judicial Determi- 
nations. But it happened that, Sie the real Ground of the 
Judgment, in the Biſhop of Suliſbury's Caſe, they echoed the 
Reaſoning of the Biſhop of E!y's, without diſtingui/hing the eſ- 
ſential Difference between the two Caſes ; and || laboured to || v. 10 
prove“ that the Office was neceſſary.” Co. 61. a. b. 


Under the great r of the Reporter, the ſame Rea- 

ſoning is repeated in the ſubſequent Caſes; and where the 
Grant is good, becauſe it was warranted by the Uſage before 
the 1ſt of Elis. they needs muſt, ex abundanti, labour to 
ſhew, © that the Office is neceſſary,” by Arguments ſo in- 
conclufive, and ſo contradictory, that One is ſorry to read, 
or repeat them. ** It is neceffary to grant for one Life; 
but not neceſſary to grant for two, or in Reverſion:“ And 
then, It is neceſſary to grant in Reverſion; that when the 
„ firſt Life drops, there may be another immediately to fill 
the Office,” Whereas in real Truth, Few of — Patent 
Offices (except the Judicial) are uſeful, or necaſſary in any 
Senſe : Fewer are neceſſary, or even expedient, to continue 
beyond the Biſhop's own time: None neceſſary (by any Colour 
of Argument) to be granted in Reverſion, or for more than one 
Life. Bur if they exiſted before the 1 of Eliz. they are not 
avithin the Statute, they are governed by the Common Law : 
And therefore Grants of them bind the Succefſors, howw 1 /elc/s 
 foever they may happen to be. 
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* page 223. he next Caſe that was mentioned, was the Caſe of 
[+ This was Ridley v. Powwnall, 2 Lev. 136. 27 C. 2. F There the Special 


an Actlon Verdict found the Office to be a neceſſary Office; (which is the 
upon the firſt Inſtance where it appeared Judicially to the Court, that 


„„ the Office wks neceſſary;) and that it had been ſeparalibus 


turbing the lemporibus, ſince the Foundation of the Biſhoprick, granted 


Plaintiff in for 3 Lives. | 
his Office ET 
of Regiſter to the Biſhop of Briſtol, (a new Biſhoprick founded temp. H. 8.) See 
3 Keble 472, 506, 540, 560. S. CJ. | 

My Lord Hale (who diſtinguiſhed what He read, and thought 


and reaſoned from Himſelf) ſays Before the firfl of Eliz. + 


there was no Difference between the Grant of Offices, of an- 
* cient and new Biſhopricks : Both made their Grants, as 
„ Owners; and if they usvaLLy granted for Three 
„Lives before the Statute, they may grant ſo after. But the 
«© Verdict is defective, beeauſe it does not find that it was 
* USUALLY ſo done before the 1ſt of Eliz.” And on Account 
of Incertainty, there was a Venire de novo Otherwiſe, Judg- 
ment would have been given for the Defendant. So that You 
ſee, finding the Office to be neceſſary, was totally immaterial. 

In the Caſe of Jones v. Beau, in B. R. 3 V. & M. 1691, 
reported in 4 Mod. 16. The Iſſue directed, out of Chancery 
was, Whether the Office of Chancellor of Landaff, had 
been vſually granted to Two, before the iſt of Elig. And 
the Jury finding © that it had ;” The Court held the Grant 
of the Office to Two to be good. And no Man alive will ſay, 
that it was neceſſary that the Office of a Biſhop's Chancellor 

- © ſhould be granted to Too,” 

The Office in Queſtion in is Cauſe, is found “ newer to 
have been more uſeful or neceſſary than it is now;”. And 
vet All the Biſhops of Wincheſter, from the 1ſt of Eliz. have 
thought the Grants of it valid ; and Every ſucceeding Biſhop 
has — to the Grant made by his Predeceſſor; And 

Sir John's ꝓ the greateſt Men of the Kingdom, or the neareſt Relations 
Grant was to the Biſhops, have ſucceſſively held the Office. The preſent 
To hold in giſhop thought this Gram good, for Eleven Years ; but has 
— ang conceived a Doubt, from the Miſapplication and Repreſenta- 
Richard tion of inconcluſive and contradictory Arguments about the 
EarlofPort-Oflice being neceſſary, which are to be found in the Reports of 
_ Tho- the Caſes 1 have mentioned, before the 27th of C. 2d. | 
mas Cary, 4 

George Be of Buckingham, Charles Earl of Nottingham, Thomas Duke of 
Norfolk, Philip Earl of Pembroke and Montgomery, James Duke of Ormond, or 
Henry Earl of Clarendon had holden.” 

Whereas we are All unanimouſly of Opinion, That an 
Office and Fes, wH1CH EXISTRED BEFORE THE FIRST OF 
F. L IZ. is not within the Statute ; but may be granted /ince, pre- 
ciſely in the ſame Manner, in which it was granted before : And 
that the Ulilite, or Meceſſity of ſuch an Office, is no more 
material, /ince the 1ſt of Elis. than it was Fefore, And this 
Opinion We think agreeable to the Horde and Intent of _ 
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{wer was that the Sum payable by this Note, is Debitum in 


The Queſtion depended entirely upon the Validity of this 


Judgment, for that this was not (as they alledged) a good ble on the 
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+ Act, and every Precedent ſince the Statute. And in this + Page 226, 
Opinion, my Brother t Wilmot concurs with Us. And there- 1 V. ante, 
fore there muſt be a | 219, 221. 


Jopcmenrt for the PLainTire, 
Which Judgwent was ordered, at Mr, Norton's Requeſt, to 


be entered as of the Term in which the Poſtea was returnable : 
Becauſe Sir Fo/n Trelawney was J dead, between that Time 5 V. ante, 


and the preſent Time of pronouncing the Judgment. 221, 
Goſs wer/. Nelſon. Saturday, 
| th Februa- 
Ty 1757. 


MIC. Gould, pro Quer, ſhewed Cauſe why the Judgment 
obtained by the Plaintiff againſt the Defendant in an 
Action upon a Promiſſory Note ſhould not be arreſted: The 
Note having been objected to, as contingent, uncertain, and 
not negotiable within the Act of 3, 4 Ann. Mr. Gould's An- 


PREASENTI ; though Solvendum in futuro. | 


Note: which was a promiſſory Note given 70 an Infant, I pay-l| V- poſt. 
able waz x He (the Infant) fall come or AGE; and sr E- Pe: 

„ CIFYING t/e TIME when THAT was to be, dig. 12th June like * 
* 1750.” The Defendant's Counſel had moved to arreſt the (viz. paya- 


Note, within 3, 4 Ann. c. 9. ſ. 1. for giving like Remedy, upon Peath of G. 
Promiſſory Notes, as upon Bills of Exchange. H.) 


In anſwer to which, Mr. Gon/d now cited 2 Strange 1217, 
the Caſe of Cooke v. Colehan : Where a Note, © to pay in 6 
* Weeks after the Defendant's Father's Death,” was holden a 
good Note. 


Mr. Caldecot, contra pro Def: Here are, in this Declarati- 
on, 2 Counts on Notes of Hand indorfed : But the Notes ſet 
forth in the Declaration, are not Notes for the Benefit of 
Trade; Nor is the Money made cer TainLyY payable, The 
Note was given to the Plaintiff, 13 Years before the Time 
when he was to come of Age; And it was not at all certain 
that he 2v:uld live to attain that Age, : 

He cited 2 Strange 1151. The Caſe of Beardſiey v. Balil- 
ane Where a Note © to pay within ſo many Days after 
the Defendant ſhould marry,” was held nat to be a negoti- 
able Note within the Statute. | 

| The 


td 
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Events. 


. f The Caſe of Cole v. Colehan (cited by Mr. Gauld) 2 


Strange 1217. was payable fix Weeks after a Death: Which 
was a certain Event, 

In order to bave the Effect of a Framiſſory Note within this 
Statute, it ought to be a Ca/h-Note, and payable at aL 


No Note is negotiable, which is not for the Payment of Mo- 
ney abſolutely, 1 Strange 629, Morris v. Lee. | That was a 
Note 2 * to be accountable to the Plaintiff or Order 
for 100]. Value received.” And held good. But a Quære 
e tamen is added by Sir Te/m Strange. All Notes pavable 
on Contingencies are bad, within this Act: And /is is a Co x- 
TINGENCY, “ Whether he may arrive at the Age of 21; 
„ or not.” 5 e e iS 


Lord Mansfield—It would have been clearly good, i it 
had been made payable on the 12th of June 1750 (that is te, 
ſay, on a Day certain ;] wwithout mentioning the Plaintiff's being 
then to come of Age: And ſurely it is not the. leſs certain, for 
adding that Circuniſtance. 8 1 2 2 4 


Legacies are of a different Nature : And they are determined 


by different Rules, They are Directions to the Executor, to 


pay : And in Legacies there is a known Diſtinction between 
the Time being annexed to the Sub/fance of the Gift, or to the 
Payment. If complete Words of Gift direct the Executor to 
ay; the other Words only fix the Tims of ſuch Payment: 
Aud then the Legacy veſts, and 1s tranſmiſſible, though the 
Legatee ſhould die before the Day of Payment; As to a Le- 
cy given, 10 be paid at 21.“ But if the Time is annexed 
to the Sul ſtance of the Gift, as a Legacy if” or © when” 
he ſhall attain 21 ; it will not veſt before that Contingency 
happens. ES. | | 


But here the Words o Engagement MAKE the Debt; And tis 
no Direction to another Perſon; The former part of the Note 
is a Promiſe to pay the Money: And the Reſt is only fixing 
the particular TIME when it is to be paid. It is enough, if it 
beCERTAINLY and at all Events payable at that Time, Whe- 
ther he lives till then, or dies in the Interim. Therefore it is a 
6 00D Note, within this Remedial Statute. Es | 


Indeed a Contingent Note, where it is uncertain © Whether 


„the Money ſhall ever become payable at All, or not,” is 
another Caſe Sven a Note is not within the Statute. ES. 
Mr. Juſt. Deniſon concurred. 


—_—_ -” 
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+ For here is no Condition or UNceERTAINTY: But it is P. 228. 
to be paid certainly, and at all Events; only the TIME of Pay- 
ment is poſtponed, | 


And the Caſe of Cooke v. Coleſiam was the Opinion of the 
whole Court. 


He alſo cited Borafton's Caſe, 3 Go. Rep. 19, [Which 
proves that where the Words refer to what muft nece/Jarily 
happen, tis: no Contingency, but a Remainder executed.” 
V. Equity Caſes Abridged, fo. 190: pl. 16. S. C.] 


Mr, Juſt. Fofter concurred. 
A Legacy may be given upon any Terms. 


But upon a promiſſory Note, the Tine of Payment is only 
for the benefit of the Bb. Here, the Time of — 
is CERTAINLY fixed: And the particular Day ſpecified' for 
Payment of the Money, being mentioned to be the Day on 
ophtcherhefins is to come of Age, makes no Difference from 
what it would have been, if that Circumſtance had been 
omitted. | 2 


And they All agreed That this was Debitum in præſenti 
though Selb m' futuro, | r 


| Per Cur” unanimouſly RULE DISCHARGED : 
And the Poftea ordered to be delivered to the PLa1wTIFF. 


Goodtitle, ex dimiſſ. Hayward, wer/; Whitby. Tueſday, 
| $th Febru- 
(Mr. Juſt. Foſter abſent.) ary 1757. 


"HIS was a Caſe from Lancaſter Aſſizes, upon an Eject- 


ment. | 'Y 


R. P. being ſeiſed c, deviſed All his Meſſuages, Lands, 
Tenements, and Hereditaments whatſoever and whereſoever, 
ſituate, to the Reverend Mr. Thomas Hayward and Join 
Bates and the Survivor of them and the Heirs of ſuch Sur- 
vivor ; In Truſt, that they and the Survivor of them, his 
Heirs and Afſigns ſhould lay out employ and beſtow the 
** Rents and Profits of the deviſed Premiſſes, for the Main- 

# © tenance, Education, Bringing up and putting forth into the 
* World, of Thomas and John Hayward, Sons of the Teſ- 
© tator's Siſter Elizabeth Hayward, DurinG their Min o- 
„ RITIES: And WHEN and as they floull reſpedively Ar- 
TAIN 
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Page 229. + + TAI their 4 es of 21, Then to the Uſe and Behoof « 
7 | 250 1550 his Sifter Hayward, the faid Tomas "AB 


Sons o 
« ward and John Hayward, and their Heirs, equally.” And 
the Teſtator made the ſaid two Truſtees, the Reverend Tho- 
mas Hayward and Jon Bates his Executors. 


It is ſtated that 7 homas H, the Defendant, is the Teſ- 
tator's Heir at Law. | 


That Thomas and Fo/n Hayward are the Ter, Sifter J : 


Sons. 


Thomas Hayward the Elder of the Teſtator's. ſaid two 
Nephews died under the Age of 21, and without Mee. 


Upon his Death, ws Brother Fohn being then under Age 
Thames Whithy che Teſtator's Heir at Law, was let into 8 
Mo1eTyY of the DECEASED. es Thomas wes by 
the Truſtees. | 


Vn, the Scher Brothes ng he Ejeftment, been 


now come of Age; and claiming the Moiety of his ___ 


Brother, as well as his own proper Moiety. 


Gee Whether this Moiety of J Romas the deceaſed 


* Brother, dN to Joh Hayward, either as Heir to his 


ce Brother, or as ſurviving Joint-tenant ; Or whether it be- 
73  _ to TI mat 1 as Heir at Law * the 5 
As an undewiſed Eflate,” 55 Gd | 


Mr. Perrott for the Plaintiff, (viz for John le 4, he | 
Jurvi viving wel of the Teſtator.) 7, | 


This Point is ſettled by many Reſolutions, 


iſt This is only a Chattel-Intereſt in the Truſtees, (though | 


given to them and their Heirs - Becauſe it is to laſt ONLY 
DURING THE MixoxITIES of his Neenxews. | 


The Queſtion is, Whether the Remainder VESTED in 


ll hemas and Fohn Hayward ;” Or © Whether it remained 


6 in CONTINGENCY, ll their reſpective Coming of Age.” 


All that the Tefator had in View, in this Truſt, was to pro- 
vide for the Care of his Nephews| DURING their Min o x1 
TIES: And Heonly meant that the Time of their Coming of 
Age, fhould determine the Time when they ſhould be capable 
of Acting for themſelves ; Nor to make it ConTiNGENT till 
they ſhould come to 21. For at that rate, if they had married, 
and died under 21, THEIR CHILDREN ' could u or have taken: 
Which the Teſtator, moſt undoubtedly, could never mean. 

Boraſton's 


W 1 ern 
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| * Borafton's Caſe, 3 Co, 21. was held a veſted Remainder. * P. 239, 


The Caſe of Taylor v. Bidda!, 2 Mod. 289. is in Point. 


The Caſe of Edwards v. Hammond, 3 Lev, 1 32. (Where the 

Eſtate's being contingent or not, depended upon its being a 

Condition precedent or ſubſequent,) was only held a Condition 
ſubſequent, and a preſent Deviſe to the Eldeſt Son. 


Equity Caſes abridged, H. 1713. fo. 195. pl. 4. The Caſe 
of Mansfield v. Dugard, is almoſt the ſame with the preſent 
Caſe. 


So here, the Eſtate veſted immediately in the two nephews, 
upon the Death of the Teſtator; And therefore upon the 
Death of Thomas, his Brother John is intitled to this Moiety; 
either as Heir at Law to him, or his Survivor, | 


Mr. Norton, pro Dey 7 homas VV hitby, the Teſtator's Heir 
at Law. FT 


The Will is, in Subſtance, no more than this 


The Teſtator gives to A. and B. and the Survivor ol 
them and the Heirs of ſuch ſurvivor, All his Meſſuages, 
Lands, Tenement, Fc, Ix TR vsT that they ſhall diſpoſe of 
the Rents and Profits of the deviſed Premiſſes for the Main- 
tenance, Education, Bringing up, and putting forth into the 
World, of his two. Nephews (his Siſter's Sons) Thomas and 
John Hayward, during their -Minarities: And wu x and as 
they ſhould reſpectfully attain to 21 ; then to the Uſe and 
Behoof of them the ſaid Thomas and John Hayward his two 
Nephews, and their Heirs, equally, | 


The Caſes on this Head appear indeed inconſiſtent and re- 
pugnant But the true Method of ſokving them is, to attend to 
the INTENTION of the Teftator. 


| Now here the Teſtator intended his Nephews a Fee, ir they 
ſhould /ive to make uſe of it: Ir not, then only a Provifian 
during their Minority. 


And it is a Rule, © that the Heir at Law ſhall x or be di/- 
inherited by Uncertain Words of a Deviſe.” 


Here, NoTHiNG VESTED in either of the two Nephews, 
during their Minorities, 


Is 


"me 2209297 
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1 Page 33m» . Ir the Taſtator had. intended a Benefit * carvioectvia, to 
| his two Nephews, He Ane vu how to do it; as appears by ano- 
ther Part of his Will. 


The two. Nephews were not Each of them intitled to a Moieſy 


of the Profits during Meir Minority : For they were only to * 


maintained at the Disc Error of the Executors. - 


The Queſtion. is, Whether this be, or be not, a' Con- 
„ Allion PRECEDENT ; or an Eſtate depending upon a fu- 
* ture Event that makes i it uncertain whether it ſhall ever 
take Effect.“ 


Srppard's Tone font of Common Aſſurances, 119. defines: a 
Condition precedent, to be Where the Condition: n be 
« fulfilled; ere the Eſtate can take: Eifeet.” e | 


A Giſt to A. © 1x be comes s from m Rome,” does not ret till 
he-comes:'from Rome: + | 


Juſt ſo, a Deviſe to 4 Ir he comes * * cannot vet 
till he comes-of Age. | 


b W Res, . 1 


In. Gilde "4 :perfonal Hare ovLogaties; i it is nahi, For 
if the Time is! annexed"'to- tlie bepnry: icfell, and not to the- 


Payment of it, then, if the Legatee Mes before the Time of 
Payment, it ig ac lapſed Legncy : n to _ —_ 


I V. ante, nent, then ion I — 567 + 
226. 8. P. , 


accord. 


2 Saf. 415, A. 2. The Caſe off Smell c contra Dee, 6 6: Ain. 
in 12 2 Vern. 3491 


As to the Exeoutors taxi ing only a CH Y HE b-Intoreff ;. 'The 


being defeafible does not it the leſs a. Feel 


In the Caſe of Gardner v. Sheldon [Vaughan 3 it is ſo 


laid down by Ld! Vaughan, 


This is a Fee to the Truſtees and their Heirs ;- though lia- 
ble indeed to a Contingency, Tis the Word“ es” that 
makes it a Fee. Littletbn 9. 1. - 


If fa, then it cannot be a veſted "4,4" Rag but muſt be 


an ExecuToxy Deviſe, a-mere c:ntingent n 10 Co. $5. 
Leonard Loveis's Caſe. 


As 


wad Ho... n s 6 — 
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+ As ro Mr. Ferroti's Caſe ü 4Page 232. 


B raſtons Cate, 3 Co. 23. is not at all applicable to the 
preſent Cafe : And it was there neceſſary, rowards forwarding 
the Intention of the Teſtator, that it /hould be a weſted Intereit. 
And that was an expreſs Deviſe of a Chattel : So that the 
Fee wefled immediately. But here are ns ſuch Circumſtances, 
in this Caſe, SAL 


As to the Caſe of Taylor v. Biddal, 2 Mod. 289. There 
alſo was an expreſs Deviſe of a Chattel, to Elizabeth Whar- 
ton; And the Fee deſcending to Her, would have MERGED 
the Term, contrary to the Intention and Morde of the Teſ- 
tator. 


As to the Caſe of E-kwards v. Hammond, 3 Leu. 1 32. It is 
no more applicable to the preſent Caſe, than the other two 


are. That was a Condition Subſequent. | 


But here are na Words to ſhew the Intention of the Teſtator ; 
to have been, © Thar if either of his Nephews ſhould die, his. 


Heir at Law ſhould not inherit,” 


And here it is ſtated. chat the Teſtator's Heir at Law was 
let into and held this Moiety by Conſent of all the Furties, 
ix this Jon came of Age. [V. ante 229. 8 

As to the Caſe of Mansfield v. Dugard, It is diſtinguiſh- 


able from the prefent Caſe. 


Mr. Perrott, was going te reply But Lord Mansfeld, ſtopt 
hin and ſaid it was unneceſſary. | | 


Lora Mans? 16 LD 


The Caſe Ino more than this. R. P. being ſeiſed in Fee, 
makes his Will to the following Effect“ I give and deviſe 
all my Meſſuages Lands Tenements and Hereditaments c, 
unto. the Reverend Thomas Hayward and John Bates and the 
Survivor of them, and to the Heirs of fuch Survivor, In 
TrusST to and for the Renefit of my Nephews Thomas and 
John Hayward ; That is to ſay, upon Truſt and Confidence 
That the ſaid Thomas Hayward and Jom Bates and the Sur- 
vivor of them, his | Heirs and Agns, ſhall lay our and em- 
loy the Rents and Profits of the fad Premifſes for the Main- 
nance, Education, Bringing up and Putting out in the World, 
ol the ſaid Thomas and Fohn Hayward, (the Teſtator's tw 
Nephews,) puRIN G their MinoriITIES: And wn x and 
as they ſhall attain their reſpective Ages of 2z, My Will and 
Defire 1s that the ſame Premiſſes ſhall be and remain to them 
the ſaid Thomas Hayward, and Fohn Hayward, and their 
Heirs, equally.” And he makes the ſame T. H. and FJ. B. 
his Executors. Wo „5 „ 
It 


— Wy 
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* P. 233 * It is ſtated, that the Defendant Whitby is the Teſtator's 
. Heir at Law: But the Caſe does not ſtate þ;w, and in what 

Courſe of Conſanguinity, Thomds Whitby is Heir at Law. is 

probable that He is not of the Male Line; becauſe his Name 

is Whitby. 1 N 


Tbe Teſtator died. T. H. and J. B. the two Truſtees, 
entered into Poſſeſſion. Then, Thomas Hayward, one of the 
two Nephews and Deviſees died, under Age, and without 
Iſtue. Then, the Truftees let the now Defendant, the Teſ- 
tator's Heir at Law, into Poſſeſſion of his Moiety. But it is 
not material What ey did among themſelves That will not 


affect the Right of the Plaintiff; 


The Queſtion is, Whether the Eſtate ved immediately 
nin the two Nephews, upon the Death of the Teſtator ; Or 
« remained in Cuntingency, till their reſpective coming of Age: 
And conſequently, ** Whether this Moiety belongs to John 
** Hayward, upon the Death of his Brother Thomas, either as 
„his Heir at Law, or as Survivor; or whether it deſcends 
to the Heir at Law of the Teſtator, as being undeviſed.” 


In the Conſtruction of Wills, adjudged Caſes may very pro- 
perly be argued from; if they eftabliſh General Rules of Con- 
ſtruction, to find out the Intention tf the + 4-6 Which In- 
tention ought to prevail, if agreeable to the Rules of Law. © 


Here it is agreed that à Fee is deviſed to the Nephews: but 
it is made a Queſtion, © Whether it be a Fee depending 
* ,upon'2 precedent Contingency ;, or, an immediate Fee.“ 


He ſaid He would lay down'a Rule or two of Conſtruction, 
previouſly to giving his particular Opinion on this Caſe. 


1ſt, Wherever the whole Property is deviſed, 'with a par- 
ticular Intereſt given out of it, it operates by way of Excep- 
tion out of the abſolute Property. '' A "tis 


This Rule is laid down in, Matthezo Manning's Caſe, 8 Cy. 
95. 6. . nas | 
- 2d. Where an abſolute Property is given; And a particular 


| Intereſt given in the mean time, as UNT1L the Deviſee ſhall 

| come of Age c;“ And when he ſhall come of Age c, 
then to Him “ The Rule is, that that ſhall not operate 
az a Condition pree-dnt; but as a Deſcription of the Time 
when the Remainder-Man is to take in Poſſeſſion. 


And to this Purpoſe is Borafton's Caſe, 3 Co. 21. a. 6. | 
Where this Doctrine is fully laid down and explained, 


And 


— 
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m And this is ſufficient to anſwer the Intention of the g P. 234. 


Teſtator : The Deviſee does not want it in the mean Time. 
d 
The Caſe of Mansfield v. Dugard, —in the Abridgment of 
Equity Caſes 195. pl. 4. is alſo very ſtrong, to prove the ge- 
neral Rule. 


Here, upon the Reaſon of the Thing, the Infant is the 
Object of the Teſtator's Bounty: And the Teſtator does not 
mean to deprive him of it, in any Event, Now ſuppoſe that 
this Object of the Teſtator's Bounty marries, and dies before 
his Age of 21, leaving CHILDREN ; could the Teſtator intend 
in ſuch an Event, to diſinherit Him ? Certainly, He could 
not. And as to the Teſtator's Heir at Law, His Heir at 
Law is only to take what the Teſtator has not deviſed away 
from Him. | 


But in the preſent Caſe, the Teſtator takes no Notice of 
this Thomas Whithy, who is indeed ſtated to be (but it doth 
not appear /ow) his Heir at Law. And He does not ex- 
cept any Thing out of the Intereſt he has given to his Ne- 
phews: He 4, makes a Truſt, to be executed for THe1n 
Benefit; And deviſes nothing for the Benefit of the Truſtees, 
who were alſo his Executors. And this is only a CHATYE L- 
Intereſt, which can xoT /aft 21 Years. 


On the Rule in Matthew Manning's Caſe, here is, (at the 
ntmoſt) only an Exception, by this Deviſe to the Truſtees, 
ot of the abſolute Property given to his Nephews. 


Tis ſo plain upon the true Intent and Meaning of this 
Will, that it is a ſhame to cite Caſes upon it. But yer I 
remember an appoſite Caſe, in H. 17 G. 2. in Canc. Tomkins 
v. Tomkins, where the Deviſe was, to his Brother in Truſt 
for his eldeſt Son B. till he ſhould attain 21 Years ; and 
„if he ſhould die before 24, then a Deviſe over.” The 
Court held the Age of 21 to be no Limitation of B's 1 x- 
TEREST ; but only a Limitation of the 77%, during his 
Minority ; And that B. took the whole by Implication. 


So here, the Property is abſolutely given And the Limi- 
tation 1s only of the Try/f. 


Therefore upon the whole, He held the preſent Caſe to be 


An immediate Gift to the two Nephews; with a Truſt to 
be executed for their Benefit, during their Minority. 


Per Cur. Let the Poftea be 
delivered to the Plaintiff. 


Maſter, 


* 


Hilary Term 30 Geo. 2. 


p. 23% ©® Maſter, &c, of the Vintners Company wer/. Paſſey. 


1 was an Action of Debt brought upon a By-Law 
4. of this Company. 


The Declaration (after a proper Introduction) ſet forth 
the By-Law, which was made on the 24th Apri/ 1656, intitled 
An Ordinance of ElcQion of Men into the Livery of the 
Corporation or Miltery of Vintners of the City of Lindon -” 
Whereby it was ordained and eftabliſhed, That the Maſter 
and Wardens of the Corporation or Miſtery of Vintners of 
the City of London, for the Time being, ſhould have a de- 
eent Livery, comely for themſelves, and meet to attend u 
on the Lord Mayor and his Brethren the Aldermen of the 
faid City from Time to Time and at all Times, as Need 
ſhould require; and upon the ſaid Maſter and Wardens, at 
all ſuch Time or Times thereafter, and in ſuch Gowns and 
| Liveries, as they ſhould be lawſully warned and ſummoned 
1 | to come and be in, upon any neceſſary Occaſions N YET 4 
; the Credit and Worſhip of the faid Company; And allo 
that once in every Year, or Oftner if occafion ſhould ſerve, 
the ſaid Maſter Wardens and Aſſiſtants, or the Major Part of 
them which ſhould be then preſent at a Court of Aſſiſtants 
% for the Time being, to be holden for the ſaid Miſtery, 
Mould and might E Lt CT and choaoſeinto theT.1ve ry or CLOTH- 
inc of the faid Corporation or Miſtery, suen anD $0 
[ MANY of the Yeomandry of the ſaid Miſtery, as Aould ſeem 
| moſt meet and convenient unto them; And that EVERY SUCH 
PERSON of the ſaid Ye:mandry ſo choſen into the ſaid Livery 
as aforeſaid, ould A T or BETORE his Admiſſion into the ſaid 
Livery, ray to the Mafter, Wardens and Freemen and Com- 
monalty of the Miſtery of Vintners of the City of London, to 
their Uſe, the Sum of 31 J. 135. 4 4, of lawful Money of 
England. And then and there, at the ſame Aſſembly, the 
ſaid Maſter, Oc, did make another By-Law, That Every 
Perſon and Perſons of the ſaid Corporation, which at any 
Time thereafter /hould be by the ſaid Maſter, Wardens, &c. 
for the Time being, at any Court, &c. ELECTED OR CHO- 
SEN into the Livery of the faid Miſlery ; and fhould not, 
pon Notice given to Him or them in that Behalf, by the 
Clerk or Beadle, acceyrT of the ſam? ; or upon Acceptance 
thereof, ſhould, before his Admiſſion into the ſaid Livery, 
REPUSE to PAY to the ſaid Maſter, &c., the Sum of 31 J. 
13s. 44. that then every Particular ſo refuſing to accept, &c. 
or to pay as aforeſaid, /lould rorrFEIT, &c, to the ſaid 
Maſter, &c, the Sum of 25 l. to be recovered, by Action of 
Debt, Bill, Plaint, or Information, to be brought in any 
Court of Record within the Commonwealth of England, 
by the ſaid Maſter, Cc. * 
5 FR 
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+ Then the Declaration avers both the ſaid By-Laws to f F. 235. 


be reaſonable, Ac; And alſo that at the Time of the ma- 
king them, and ever ſince, All the Freemen of the ſaid 
Miſtery, before their Admiſſion to the Livery, were known 
by the name of the Yeomandry ; And that the Defendant 
was a fit and able and proper Perſon to be elected into the 
Livery and Clothing of the ſaid Company. Then it ſets 
forth his Election upon the Livery ; and that be refuſed, toc. 


To this Declaration— | 


The firſt Plea was Nil debet.“ And there was alſo, by 
Leave, a 2d Plea, That there are 12 greater Livery-Com- 
panies, in London, and other inferior Companies; And that 
an Order was made at a Court holden before the Lord 
Mayor and Aldermen c, on c, at &c ; At which Court 
it was enacted c, And that no Perſon ſhould take upon 
* himſelf the Livery of any Company being one of the ſaid 
12 Companies, c, Unleſs he ſhould have an Eſtate of 
* 10007. &c.” And the Plea avers, That this wwas one of 
the 12 Companies; And that he had not an Eſtate of 1000 . 
&c. And therefore he ſays, that he was nat duly elected up- 


- 


on the ſaid Livery of this Company of Vintners. | 


The Plaintiffs demur to this 2d Plea : And the Defend- 
ant joins in Demurrer. | | 


Mr. Williams pro Quer. made three ObjeCtions to the Plea, 


iſt Objection— That it is not ſet out by what Authority 
the Court which made this Order was holden. Clife. 186, 196. 


2d Objection. The Court is uncertain : For many Courts 
are holden before the Mayor and Aldermen ; And Non con- 
flat, which of them this 1s. 


3dly Non conflat, what Authority the Court of the Lord 
Mayor and Aldermen had to make this Order. a | 


Mr. Serjeant Martin pro Def. ſaid 


It was not known, at the 7. 1 of the Plea, nor can now 
be known, wur Authority the Court of Lord Mayor and 
2 ng had to make this Order: Therefore He gave up 
the Plea. | 


But 


ct 
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+ But he objected to the Declaration, in two Reſpects. 
ſt, The By-Laws are bad. | 


2d. The Defendant was not duly ſummoned 3 od. of 
the Court of Afeſtants, to take upon him the Livery. 


Firſt The By-Laws are arbitrary, illegal, | oppreſſeve, and 
not warranted by Cuſtom or Charter, : 


They are, © That the Company may ele& ſuch of the 
* Yeomandry of their Members as ſhould /eem moſt meet and 
* convenient to them, upon the Livery of their Company? 
And * that every Perſon ſo elected, who ſhould refuſe c, 
* ſhall forfeit Ke; And Every Perſon ſo elected, ſhall ac- 
<< cept the ſame, and ſhall upon or before Admiſſion, pay 
*© 314. 135.'44. for an Admiſſion Fee, or Forfeiture, of 
% 257.” (which Penalty of 25 l. is made payable abſolutely 
and in all Events.) | | | 


Now the Livery-Men ought to be Rester of Sub ſtance, 
capable of being at the Expence of ſerving or paying the 
Fine. | EP? | 


And the Averment © Thar he was a fit and able and pro- 
„ per Perſon,” goes only to the juſt Execazion of the By- 
Law ; But it will not make the By-Law itſelf good, which 
is in itfelf void. , 


3 Lev. 293. Mayor &e, of Oxford v. Wildgooſe : [in Point, 


as to this.] 


The Right © to have a Livery” muſt be founded either” 
on Charter or Cuſtom, | 


Paſch. 30 C. 2. Innholders Company v. Gledhill, B. R. 
-was ſo determined; And that the Court can't preſume 


it: And the want of ſhewing this, was holden to be ſuch a 


Faulr in the Declaration, as might be taken Advantage of 


upon General Demurrer. 


In Lily's Entries there is a Precedent of ſuch a 


Pleading upon ſuch a By-Law. 


On 27 July 1697. The Mayor and Aldermen made an Or- 
der (fet forth in the Pleadings,) which ſhews the Opinion of 
_ _ upon this Head of Sufficiency of the Perſons 
elected. N | 


In Raym. 446: Taverner's Caſe 33 C. 2. (which is cited for 
the Sake of the Return,) This very Company made it Part of 
their Return to the Mandamus, © That every Livery-Man of 

this 
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this very Company was uſed and ought to be de Long“ P. 238. 
*© Statu et Suliſtantia, fc, {But N. B. the Fine of 31 J. 
13s. 4d. was there allowed to be good.] 


Comberb. 221. The Caſe of the Stationers Company ©. 
Salisbury: (which was cited, as to the iſt Objection of it, 
and applied to the 1ſt Objection here:) Allo the ad Ex- 
ception there, anſwers (as the Serjeant obſerved) to the 2d 
Objection here. {But that Caſe was not determined. ] 


2d. Objection to the Declarations Mon conflat that He was 
ſummoned to attend at the Court of Aſſiſtants, to take upon 
him the Livery. 


The Declatation ſhews, that the Maſter and One Warden 

may appoint a Court whenever they pleaſe: So that the 

Time of holding this Court, is uncertain, And they only 

8 thew that he was ſummoned to attend at the next Court, 
generally; without ſpecifying wu E x it was to be holden, 


Mr. Williams in Reply. 


iſt, Theſe By-Laws are now of above 100 Years ſtand- 
ing: And they have been holden good, notwithſtanding 
all Objections. Vide Raym. 446. Tawerner's Caſe > [Where 
the Return of them was allowed,] And they ought to re- 
ceive a favourable Conſtruction. 


If they chooſe a Perſon unfit, it may be taken Advantage 1 
of in Pleading, or upon Evidence. | 


City of London v. Vanacker, Carthew, 480, 483. A | | 
Power to ele& ſuch Perſons as ſhould ſeem to them to be | 
_ ** fit and able“ —gives them a Diſcretion. 5 Co. 100. 4. wi 
Rooke S Caſe. | 


This is a diſcretionary Power; and is confined to ſuch as | 
are fitand able ; though it mult be legally executed, 


It 1s objected alſo, that the Penalty of 25 J. is made pay- 
able abſolutely: Whereas it ought to be, wnle/ſs he has a 
reaſonable Excuſe, : 


But this is implied. | 
And if he has a reaſonable Excuſe he may plead Nil debet. 


Carthew 483. City of London, v. Vanacker : [in Point. Wo 
i Lutw, 402. By-Law of the City of Canterbury e Where , 
Non debet was pleaded. (v. fo. 405.) | 
Vo. I. R In 
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+ P. 239- + In Anſwer to the ad Objection— 


As to the Time of holding the Court, the Objection is 
only to the Form of the Declaration, But 


| It is averred . That Notice was pu v given Him of his 
Election; And That Notice was pu given Him, 
eto attend at the next Court of Aſſiſtants.“ 


. Beſides, He, as a MEMBER of the Company, was OBLIGED 
to TAKE Notice of the Time of holding their Courts. 


As to 3 Lev. 293. The By-Law there does not even 
confine it to the Inhabitants of the City: But this is confined 
ro the Members of the Company, [Still, This is no An- 
ſwer to the material ObjeCtion, ] | 


As to Comberb, 221. It was not determined. [No more 


it was.] 


Lord Mansfielu— 
. 


The Objections are to the By-Law : Which, has been of 
100 Years ſtanding : and, ſeveral Times, judicially before 
the Court; and yet this Objection has never been hit upon. 


However, One Anſwer ſtrikes me: which is © That 
NIL DzBe T may be pleaded, if the Party was really unit.” 
Carthew 483, Vanacker's Caſe, and 1 Lau. 402. 405. 
Major, &c. de Cambridge v. Herring are Proofs of this. — 
By the former, it appears that it may be given in Evidence, 
upon Nil debet pleaded: and in the latter, it was actually 
pleaded; and Iſſue taken upon it. And this equally holds, 
as to any reaſonable Excufe. And We will not intend him 


to have been an improper Perſon. 


Being a Livery-Man of the Company, He ought ts know 
when the next Court is: Ahd therefore tis Objection has 
not much Weight. . 


Mr. Iaſt. Deniſon. 


The By-Law gives Power © to elect ſuch and /o many 
* out of the Yeomandry, upon the Livery, as ſhall ſeem to 
** them moſt meet and convenient.” The main Defign 
ſeems to relate to the Number, As to the Ability=mm—_By. 
Laws ought to have a reaſonable Conſtruction : We ought. 
not to conſtrue them ſo ſtrictly, as to take them to be void, 


if every 'particular Reaſon of making them, does not * 
| ow 
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t Now here, it is objected that the Perſon elected I P. 240 · 
MAY be a Beggar.“ | | 


But We can never #ntend that they would chooſe Perſons 


NOT meet and convenient. 


And if this be done, Ni debe:” will bring that Queſ- 
tion before the Courrt. 


And You cannot, upon this Record, take in the Order 
of the Court of Lord Mayor and Aldermen ; becauſe 1HAr 
Plea is given up. | 


7 | And the Notice ſhall be intended to be regular. 


This is an ancient By-Law ; And Nothing unreaſonable 
appears upon the Face of it. 


Per Cur. (viz, Lord Mansfield and Mr. Juſtice Deniſon, 
the Other two Judges being abſent,) 


JupGmenrT for the PLainT1Fe. | 
Wilſon, Clerk, wer/. Greaves. | i 


M* Serjeant Hewitt ſhewed cauſe againſt a Prohibition, 
& which Mr. Serjeant Poole had moved for (on the 6th Fl 
of July laft) to be directed to the Arch-Deacon of Notring- W 
ham, to ftay his Proceeding in Suit againſt Mr. Wilſon, %| 
(Parſon of Newark,) for brawling in the Church, and al- 1 
ſo for /miting in the Church: But he prayed the Prohibi- 
tion, only as to the latter Charge, the ſmiting in the 8 
Church V 8 6 E. 6. c. 4. 2: Which Act contains 3 Il 
diſtint Clauſes, levelled againſt 3 diftint Offences com- ; 
mitted in Churches and-Church-Yards ; v:z. the 1ſt againft 
quarrelling, chiding, or brawling, by Words only; the 
.2d againſt ſmiting, or laying violent Hands; the 3d againſt 
ſtriking with a weapon, or drawing One with Intent to 
| ſtrike. | 


His Objection was, That as to % Offence of ſmiting in al 
the Church, there ought to have been a previous Convic- | 


T10N at Law; though the Statute ſays That he ſhall Ft 
«* ip/o facto be deemed excommunicate.” In Proof of which 1 
he cited Cro. Eliz. 224. fl. 6. Dethichs Caſe; Where he 1 
was indicted. upon this Statute of 5, 6 E. 6. for Striking ! 


in St. "Pauls Church-Yard : Though he got off indeed, 
for want of being named Garter. - | 


1 Ventr. 146. The Caſe of Dyer v. Eaſt, is full in Point, 
That the Striker in a Church-Yard does not ſtand. ip/o 


— ̃ — A ů·—ð«¹ð 
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+ P. 243. © + facto excommunicated, vn T1L he be thereof convicted at 
„Law, and this tranſmitted to the Ordinary.” 


And here having been no Previous Convidtion at Law, He 


rayed a Prohibition quoad the /miting : And obtained 
TY - / V to ſhew Cauſe. | 


Againſt which Rule, Mr. Serjeant Hewitt (on OP 7th 
February 1757, ſhewed Cauſe; as follows. 


On 5, 6 E. 6. c. 4. there are 3 Sb and firs diffe- 
rent Offences: and this Offence charged in the Libel, is 
not an Offence conſtituted ſo by this Act; but was a Mat- 
ter within the Juriſdiction of the Spiritual Court, before 
that Act, and abftraftedly from it. They have, without Diſ- 
pute, Juriſdiction as to the Brauling. And as to the ſe- 
cond Branch, for Smiting in the Church, there needs not be 
a previous Conviction at Common Law: It is enough, if 
the Excommunication be in the Spiritual Court. To prove 
which, he cited Hetley 86. The Caſe of Viner v. Eaton 
Cro. Fac. 462. The Caſe of Large v. Alton, pl. 7: Cre. 
Eliz. 680. The Caſe. of Baker v. Brent and Robinſon. 
1 Hawk, P. C. fo. 139. c. 63. 9 27. 


2 Ld. Raym. 850, The Caſe. of Wenmquth v. Collins. 
The Court denied a Prohibition: becauſe this Offence was 
originally and before this Statute, conuſable in the Eccleſi- 
aſtical Court, ratione loci; And that the Statute, though it 
8 1 a Penalty, does not alter the Juriſdiction. 


Therefore, he ed that notwithſtanding this mo 
| 5990, The Spiritual Court have JuriſdiQtion, 


u was then adjourned to the next Day; when it proceed- 
ed and was determined. Mr Juſtice _ and Mr. 
]iuſtice M ilmot v were both abſent. 
Tueſday, Mr. Serjeant PFoole—lI cited 1 Ventr. 146. Dyer v. beg, 
8th Februar às a Cafe in Point, That there muſt be à previous Convic- 
ry 1757- tion by a Trial at Lu; And © that ſuch Conviction. 
* mult be 1 to the Spiritual Court,” 


4 Gov Elig. 224: Derichs Caſe : Where there. was an 
gg — 2 978 pleaded $0,700" | 


"i to My a Err 8 G e 


za, Fl 86. Viner r againſt ; NT is a looſe ſe, ipodmn ete Note; 
5 gives no reaſon why thePrghibition was denied. 
| Cro. 


* — 
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at | . 
+ Cro. Fac. 462. Large v. Alton prove; Nothing at all to+ P. 244, 
the preſent Parole: And it was for 3 a In which. 35 
6 Caſe, I agree that no Prohibition ſhall go. 
Cro. Elix. 680. is indeed in the Alternative, © after Sen- 1 
. < tence, or due Trial and Conviction, and not before.” But“ 1 
1 that is only ſaid by Dodderidge, then at the Bar, in arguing | 1 
for the Defendant. 
Wenmouth- v. Collins might be for a Prohibition generally. 
4 Indeed a Reaſon is given for denying the Prohibition; wiz, 
. That the Spiritual Court originally had Juriſdiction to hold 
5 | © Plea of this Matter, before the Act.“ 
F Bur I deny that they had ſuch Original Juriſdiction: And 
” the Act gives them None. This is a Force Vi et Armis; An 
: Aſſault and Beating : And the temporal Courts will prohibit ' 
f them from — upon it. 


Bro. Prohibition pl. 14. and Bro. Conſultation 6. are expreſs, 
* that Where a Man ſues in the Spiritual Court; And an 
Action at Common Law lies for the ſame Matter; A Pro- 
hibition Les, And No Conſultation ſhall be granted.” [Theſe 
are Both the ſame Caſe ; viz, 22 E. 4. 20.] 0 


| Mr. Taylor White ſpoke on the ſame Side, for Mr. Wilſon, 


He even attempted to ſhew that a Prohibition would be 
reaſonable as to the Brawling : For that the Fact ſtated 
could not come within the Notion of brawling; And it was 
only ſpeaking to a third Perſon, to turn Greaves out of the 
Church. 


As to the Striling— The Spiritual Court had no Jurifdie- 2 
tion before the Statute ; And the Statute gives them None: ;1 
They have only Power to pronounce the Sentence of Excommu- 

nication ; but not the Power of Judging. 


As to the Caſe of Wenmouth v. Collins, It is but a looſe Q 4 
Note; and Holt was abſent ; and there might have been a | 


Confeſſion. | F 
And there have been many Indictments, He ſaid, on this | g 
Statute; And s Method of Conviction was the ancient i | 
Method. 1 . 11 

| 
Lord Mansfield— ; 
The Statute of 5, 6 Ed. 6. c. 4. has three Degrees of Of- 
fences, and three different Puniſhments, 4 
ü n 


* 


/ 
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+ And whatever Juriſdiction the Spiritual Court might 


claim before the Act, they are now proceeding fince the Act: 


Therefore it is not very material how the Matter ſtood be- 


fore the AR. 


© The Puniſhment is given, by this Act, to the Eccleſiaſtical 
Court: And the Puniſhment is ſuch as can only be executed 
2 y the Ordinary, | 


"The Caſe ſtated with 2 to the firſt Offence, is ſuffici- 
ently a Brawling, within the Meaning of the Act. 


T1 he ſecond Offence is SIT IN in the Church, or Church 
Yar to ; 


Now this is indeed i an Offence at Common Law; And 
He may be indicted for it: But, beſides this, He may, by this 
Act, be ip/o Fado, excommunicated. By whom ? By the Or- 
dinary. Indeed the Ordinary may uſe a Conviction at Law, 
as a Proof of the Fact. | | 


And the Caſe in Raym. [2 Ld. Raym. 850. Wenmouth v. Col- 
lins,] is a plain Proof that the Ecclefiaſtical Court may proceed 
upon the two firſt Clauſes, and are not to be prohibited. 


But then there is a third Offence and a third Puniſhment 
mentioned in the Act of 5, 6 E. 6. c. 4: Which has made all 
the Confuſion. This Offence is maliciouſly ſtriking with any 
Weapon, in any Church or Church-Vard, or drawing any 
Weapon there, with Intent to ſtrike. For this zd Offence, 
the Act inflicts a double Puniſiment; One, Temporal ; the 
other, Spiritual: The Temporal Puniſhment is Loſs of an Ear, 
or Marking in the Cheek, after Convidion ; the Spiritual is, 
And heſides, Every ſuch Perſon to be and ſtand ip/o Facto 
* excommunicated as is aforeſaid.” | 


Here, indeed, there muſt be a previous Conviction; And a 


Tranſmiſſion of the Sentence; and a Declaration, 


Rut on the ſecond Clauſe, No previous Conviction is neceſ- 
fary : (though, / there is one, it may be uſed as 4 Proof of 


the Fact.) 


This Libel is upon the ft and ſecond Clauſes: No r upon 
the third, | ; 


And the Proceedings of the two Courts being diverſo intuitu, 
it is no Objection, to ſay, That a Man will, at this rate, 
de twice punifhed for the ſame Offence.” 


This is common, in many Caſes : For We proceed, to puni/h; 
They to amend. | | = 
| is 


F 
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t Tis clear, that upon the Two FIRST Clauſes, the Ec- P. 244. 


cleſiaſtical Court nas a Juriſdition, 
The Cafes upon Words do not apply to the preſent Caſe, - | 
Mr. Juſt. Deniſon concurred, 


Their Proceedings are pro Salute Anime. Indeed if they 
proceed for Damages, this Court will prohibit them. And 
that was laid down by the Court in the Caſe of Large v. Al- 
ton, in Cro, Fac, 462. where the Coſts being given only pro 
Expenfis Litis, the Court would not prohibit them: But they 
declared that they would have done otherwiſe, if it had been 
pro damnis. . 


And it is plain to me, that the Caſe in 1 Fentr. 146. 
Dyer v. Eaſt, was really a Determination upon the ird Clauſe 
of the Act; and is a Miſtake : I ſuppoſe the Words with 
a Weapon,” are left out, by Miflake, The Reporter was then 
a Young Man, | | | 


But however, this is the only Caſe to be met with, to this 
Purpoſe ; And it muſt be a Miſtake, either in the State of 
the Caſe, or in the Opinion: For on the ſecond Clauſe, 
Surely, We can vor prohibit them; becauſe they are ex- 
actly within the Words of the Statute, ** That if any Perſon 
„or Perſons ſhall ſmite or lay any violent Hands upon any 
„ other, either in any Church or Church-Yard, they ſhall 
„ ip/o Facto be deemed Excommunicate,” rs 


Per Cur', (vis. the only two Judges now preſent) 
The RuLE was DISCHARGED, 


Woolley et al' zer/, Cobbe et al (Bail of Cobbe, a Bank- Wedneſday. 
| | rupt.) gth Februa- 


T H E original Defendant became Bankrupt, pending the 
Action. The Bail was fixed in July, The Bankrupt 
obtained his Certificate, in Auguft following. 


The Queſtion was, Whether the Bail ſhould be diſ- 
* charged, by this Certificate,” (which was not obtained 70 
AFTER they were fixed and the Debt levied upon them by Fi. 
Fa. and the Money actually in Hands of & Sheriff ;) Or 
Whether the Bail were become. ab/olutely liable; and Con- 
lequently, the Certificate came too late to help them.“ 


Lord 


Ty 1757. 


——— 
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this Order of Seſſions: 


4 Page 245. | t Lord Mansfield made a Diſtinction, And Mr. Juſt. 
| ' 'Denifon and Mr. Juſt! Fofter agreed to it, That if the Cer- 


«+ rificate is obtained before the Bail are fxed, they ſhall be 
_ W =. But if they are fixed, before the Certificate is 
obtained, they remain liable.“ 3 
V. poft. 436. Mich. 1757. 31 G. 2. B. R. Coclerill v. 
Cæuſton 8. P. agreed to by the whole Court. Alſo, 
Lualam v. Maidtvell, 26th May 1772, 12 G. 3. 


Rex verſ. Gayer Eſq, 


i R. Gould and Mr. Willes ſhewed Caufe againſt quaſh- 


ing an Order of Seſſions, which (upon Appeal to. 


them, by Mr. Gayer,) diſcharged an Order of two Juſtices. 


appointing James Gayer Eſq; and Benjamin Cobley to be Over- 
Fe the Pariſh of Rockbear in Com, Devon. 


— 


ä Mr. Gayer alone appealed ſrom this order of Appoint- 
ment; and the Seſſions diſcharged it, as to the Appointment 


of Mr. Gayer only: [The Words of the Order are—* It ap- 
fearing unto this Court that c, and alſo c, and that Ac; 


© "This Court doth THEREFORE vacate and make void the 


ſaid Warrant, as ta the ſaid J. Gayer.”] It appearing unto 


them, that he had ſome Years been, and was at the Time of 


the Nomination, and ſtill at the Time of making the Seſſions. 
Order, an AcTtinG Jus ric of Peace for. the ſaid County, 


1 within the ſaid: Pariſh of Rockbear, and a ſubſtantial 


Houſekeeper there; And alſo a Lieutenant of Marines in his Ma- 
ſeſiys Service, on Half-Pay ; And that there are other ſufficient. 


ſubſtantial Houſeholders within the ſaid Pariſh, for the doing 


ſuch Office, The Court TREK ETO RE vacated and made 
void the ſaid Warrant, as to the ſaid James Gayer.“ 


Mr. Norton had, on 13th Member 1756, moved to quaſh. 

For that neither of theſe two Reaſons. 
were ſufficient to juſtify the Seſſions in quaſhing the Order of 
appointed, One of the Overſeers of the ſaid Pariſh. 


And a Rure was thereupon granted, to ſuew Cauſe. - 


On ſhewing Cauſe, The Counſel on bath, Sides went (at 
large) into a long Argument, Whether the Reaſons given: 
were ſhfficient:”_ Particularly, ©* Whether, the (ice of 
< Juſtice” of Peace, and the Office of Overſeer,. were com- 
«© patible.;” and Whether the Objection could. be removed 
by appointing, a Deputy-Overſcer ; If it could, then, 
©" FINER CEOS” Y Web. 


| 


two Juſtices, whereby Mr. Gayer was legally and regularly. 


988 
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Whether a Juſtice of Peace was liable to be appointed d P. 246: 


** Overſeer, in order to his executing the Office by Deputy.” 


Lord Mansfield ſaid, the General Queſtions concerning the 
Incompatibility of Offices, and the Power of appointing Deputies, 
are a large field indeed : But the preſent Queſtion feems to turn 
in a very narrow Compaſs, | 


The Seſſions, upon an Appeal, have a Right to exercife the | 


ſame Latitude of Diſcretion, in judging © Who are fit to be 
Nominated Overſeers,” as the two juſtices had. They have 


given their Opinion That Mr. Gayer was not a proper Ter- 


/on to be appointed Overſeer.” Hh: are not obliged to give 
any Reaſon for their Opinion; becauſe the Legiſlature has in- 


truſted them, upon an Appeal, with the Power or authority 


of appointing Overſeers. 


If they had given no Reaſon, their order had undoubtedly 


been good: We muſt have preſumed that they acted upon 


proper Grounds, 


It is true, that where the whole Reaſon is fet out, and is 


clearly wrong, We mzy and ought to quaſh an Order manifeftly. 


made by Miſtake, upon an erroneous Foundation. 


* 5 
But then the bad Reaſon given muſt appear to have been 
their only Inducement. If there may have been her Grounds, 
they ſhould be preſumed ſufficient : And the Order ought not 
to be ſet aſide, Cs ſame of their Reaſons, unneceſſarily 
given, appear to be bad. 


There was no NMeceſſiiy ſor appointing Mr. Gayer The Sef- - 


ſions ſtate ** that there were other ſufficient ſubſtantial Houſe- 
** holders within the ſaid Parith.” They might think Mr. 
Gayer, under all the Cireumſtances, improper _— to 
be appointed: His being an acting Juſtice of Peace reſiding 
within the Pariſh, and a Lieutenant of Marines, might be 


two Circumſtances which weighed among ot/ers. But it don't 


follow, neither is it faid, that they looked upon both or either 
of theſe Reaſons, as an Exemption from being appointed, or a 
Diſability to ſerve the Office of Overſeer ; and that they va- 
cated the Warrant of two Juſtices as illegal upon that Account. 


The Execution of a Difctetionary Power, where it is not 


neceſſary to give a Reaſon, ought to be ſupported ; unleſs: 
the ae Reaſon is ſet out and manife/tly wrong. Here, the 


who'e Reaſon upon which the Seſſions acted, is not given. 
They ſay there were Other Perſons, qualified, Suppoſing 
Mr. Gayer liable to ſerve the Office, they might think Him 
not $0 proper as many Others. And therefore We are not 

X obliged 
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P. 247. f obliged to ſay that the 20e Reaſon they went a 
is bad;“ allowing (for Argument) that there aroſe no legal 


Objection to the Appointment of Mr. Gazer : Which, I think, 
there is no Occaſion now to examine. | 


Mr. Juſtice Deniſon concurred, 


They were not obliged to give any Reaſon at all: And if it 
be only an imperfect One, We ought nut to quaſh their Or- 


ders. 


He added remember a Caſe, (Rex v. Spalding, I think 
it was,) Where the Juſtices held a Man ſettled in a Parith, 
by reaſon of an Apprenticeſhip ; Not ſaying *©* That He had 


« ſerved 40 Days in the Pariſh, under it:“ Vet the Court 
would not intend that they did wrong. 


We will iend zvzry thing in Favour of the Juſtices, 
in their Orders. | | 


Now: here, the Reaſon does not appear to be a wrong Rea- 


ſon : It is enough, that /ey judged him an IM RO PEAR PER“ 
SON to be Overſeer. | g 


Mr. Juſt. Fofter concurred, . 
Per Cur, unanimouſly. 


OxDve x of Sess10Ns confirmed: 
OrDer of Two JusTiCEs quaſhed, 


Thurſday, Rex werſ. Inhabitants of Chidingfold. 
10th Febru- 


ary 3757 oY 


See this Cas abridged in the TasLE ; and at large in the 
Quarto- Edition of my SETTLEMENT-CaSEs, No. 132. 


pa. 415. 
| FR 7 
+ P. 248. + Plummer wer/us Bentham. 
Saturday, | 
hors ke _ HE Recorder of London (Sir William Moreton) came to 


the Bar, and CzxT1iFIED two Cuſtoms of that City, 
Ore TENUS, 


Mr, Williams waned. (when Sir William Moreton was down 
at the Bar,) that the Recorder of London might return two 


Writs - 
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Writs of Certiorari directed to the Lord Mayor and Aldermen 
of London, to certify two of the Cuſtoms of their City. 


And then Mr. Williams opened the Caſe, wiz. That it was 
an Action of Treſpaſs on the Caſe brought by the Plain- 
tiff againſt the Defendant, for ob/irudting his ancient Lights, by 
a new Eredtiun or Building which the Defendant had raiſed 
againſt them: To which, The Defendant had, (by Leave,) 
pleaded two Juſftifications, Both of them under the Cuſtom of 
the City of London, One of them was, that there is an ancient 
Cuſtom in the City of London, ** That if any Perſon has a 
Meſſuage or Houſe in the City of Landon, adjoining or con- 
** tiguous to anether Mæss UAE ox HousE or to the anei- 
ent Foundations of One in the ſaid City, which former Houſe 
has ancient Lights or Windows fronting oppoſite to or over 
* ſuch other adjoining or contiguous MesSUAGE OR House 
or ancient Foundation of one ; Such other Perſon, Owner of 
* the LATTER Meſſuage or Houſe or ancient Foundation of 
„One, may well and lawfully exalt ſuch his Meſſuage or 
* Houſe or rebuild upon the ancient Foundations of ſuch his 
adjacent or contiguous MEsSUaGE OR HousE any neu 
Meſſuage or Houſe, to any HicnuTH that he /hall pleaſe, 


. 66 againſt and oppoſite to the ſaid ancient Lights and Windows 


cc 0 


iuch firſt- mentioned neighbouring Meſſuage or 


Houſe to which his Meſſuage or 2 or ancient Founda- 
| 0 


tions of a Meſſuage or Houſe are ſo contiguous or ad- 
joining; and thereby darken and obſcure ſuch ancient 
Lights and Windows of ſuch firſt- mentioned neigh- 
** bouring Houſe, having ſuch ancient Lights and Win- 
dos: Unleſs there has been ſome Writing Inſtrument 


8 


or Record of an Agreement or Reſtriction to the con- 
66 trary.“ 


+ On this Plea, Hue was joined: And a Certiorari iſſued, 4 Page 249. 


directed to the Mayor and Aldermen of the City of Londen, to 
certify © Whether they have or have not ſuch a Cuſtom.” 


The ſecond Plea, Iſſue, and Certiorari, were the ſame 
with the firſt, only with this Difference or rather Exien- 
fron of the Cuſtom pleaded; wiz. © That the Owner of 
any ERECTION OK BUILDING or the ancient Founda- 
tion of any EXECTIONW ok Bu1LDinG, might well and 
lau fully exalt ſuch ExxcTion OR BUILD IXS, to erect 
* and build thereon a newErxEcTiIon OR BUILDING to 
** any Highth that he pleaſes, &c.” and ſo on, as in the for- 
mer plea : Only that the former Plea confined the Claim of the 


„ 


Privilege, to Meſſunges or Houſes ; which this latter Plea ex- 
tends to all Erections or Buildings. 


Sir William Moreton, Knt. Recorder of London, accord- 
ingly certified Oxz Texus, by Command of the Lord May- 
: | or 


— — ER 
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or and Aldermen, (aſter having recited the Pleadings and 
See the Certiorari,) That there || is ſuch: a Cuſtom as is alledged in 


firſt Caſe in «« 
Str H. Cal-c 
throp's Re- 


ports (prete 


the former Plea ; But that there is vo ſuch Cuſtom as is al- 
ledged in the latter Plea,” | | 


tily reported and worth reading';) where the Queſtion was very like the preſent, 
and the Determination agreeable to the Certificate as to this firſt Plea, 


The Recorder then delivered in both the Writs obCertionars, | 


with written Copies of the reſpective Returns annexed ; though 
He had delivered them Ore tenus at the Bar: (Which, he told 
me, was uſual.) The Returns were worded as follows; wis. 
The Execution of this Writ appears in a certain Certificate by 


Us the Mayor and Aldermen of the ſaid City of London, made 


by the Recorder of the ſaĩd City at the Day and Place within 
contained, according to the Cuſtom of the {aid City, by Word 
of Mouth, as is within commanded. 


The Anſwer of Marſke Dickinſon, Eſq; the Mayor, and of the 


We the ſaid Mayor and Aldermen of the ſaid City, by 
Sir William Moreton, Knt, Recorder of the ſaid City, by 


Aldermen of ih: ſaid City. 


Word of Mouth of the ſaid Recorder, according to the 
ſaid Cuſtom of the ſaid City, Do, in Obedience to the ſaid 
annexed Writ, humbly certify That there is now had, and 
from the Time, whereof the Memory of Man is not to the 


contrary there hath been had and received ſuch ancient and 


laudable Cuſtom in the ſaid City uſed and approved; to 


« dation of another ancient MysSUaGEe OR Hos in the ſaid 


«c 


T Page 250. 


cc 
46 
4 
66 
40 
40 
cc 
«c 
cc 
60 
cc 
cc 
40 
cc 
cc 
«c 


wit, © That if any One hath a Meſſuage or Houſe in the 


ſaid City, near or contiguous and adjoining to another 
ancient ME SsSUAGE OR Ho us E, or to the ancient Fovn- 


＋ City, of another Perſon his Neighbour there; And the 


Windows or Lights of ſuch Meſſuage or Houſe are look- 


ing fronting or ſituate. towards upon over or againſt the 
ſaid other ancient Mess uAGE OR Ho us or ancient Foun- 
dation of ſuch other ancient Mx ss uAGE or Hous E of ſuch 
other Perſon his Neighbour, ſo being near adjacent con- 
tiguous or adjoining, Although ſuch Meſſuage or Houſe 
and the Lights and Windows thereof be or were An- 


ctent, Ye T ſuch other Perſon his MNeig our, being the 


Owner of ſuch other Meſſuage or Houſe or ancient 
Foundations To being near adjacent or adjoining, by and 
according to the Cuſtom of the ſaid .City in the ſame 
City for all the Time aforeſaid uſed and approved. well 
and lawfully may, might and hath uſed, at his Will and 


Pleaſure, his ſaid other W or Houſe ſo being 


near adjacent or adjoining, by Building to exalt or ered ; 


or, of new, upon the Ancient Foundations of ſuch other 
Meſſuage or Houſe ſo being near adjacent or adjoin- 
ing to build and ere a new Meſſuage or Houſe to s Ucn 
** HicfTH as the sab Owner SHALL pleaſe, againſt 

. * nnd 
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and oppoſite to the ſaid Lights andVindews near or contigu- 
** ous to ſuch oTHER MEesSUAGE or Hovhse, and by 


Means thereof To 0BSCURE AND DARKE N ſuch Windows 


«© or Lights: Unleſs there be or hath been ſome Writing In- 
ſtrument or Record of an Agreement or Reſtriction to the 
<* contrary thereof in that Behalf.” 


The Return to the other Writ of Certiorari-was in the fame 
Form, and to the very ſame Effect as to the Cuſtom cer- 
tified by the former ; and repeated the. Return to the 
former Certiorari in totidem verbis, very nearly: But it 
went on further, with a Negation of the Exiſtence of any 
ſuch Cuſtom as the Defendant had alledged in his /econd 
Juſtification, The Additional Part was as follows. 


And that in the ſaid City of London there is Nor now or 
ever was any ſuch Cuſtom, That if any One hath a Meſ- 
ſuage or Houſe in the ſaid City, near or contiguous and 
** adjoining to an ExecTioNn or Bu1LDinG or to the ancient 
Foundations of an ExecT10Nn or BUiLDING, in the ſaid 
City, of another Perſon his Neighbour there; and the 
* Windows or Lights of ſuch Meſſuage or Houſe are look- 
ing fronting or | <1 towards upon over or againſt ſuch 
„ ERECTIOR or BulLDiNG or the ancient Foundations of 


© ſuch ERECTIO Nor BuiLDinG of ſuch other Perſon his 


<* Neighbour ſo being near adjacent contiguous or adjoin- 
ing: Although ſuch Meſſuage or Houſe and the Lights 
* and Windows thereof be or were ancient, Yet ſuch other 
** Perſon his Neighbour, being the Owner of ſuch ER c- 
* TION or BU1LDING or ancient Foundations of ſuch Ex x c- 
* TION or BUILODING ſo being near adjacent or adjoining, 
* by and according to the Cuſtom of the ſaid City, in the 
* ſame City for all the Time aforeſaid uſed and approved, 
t well and lawfully may might and hath uſed, at his f P. 25. 
„Will and Pleaſure, his ſaid ExecTion or BuiiDdinG fo 
< being adjacent or adjoining, by Building to exalt and 
« ered; or, if new, upon the ancient Foundations of the 
** ſaid EREcT1oN or Bu1iDinG ſo being near adjacent or 
*« adjoining to build and ereC a new Erection or Building, to 

* SUCH HIGHTH as the Owner fall pleaſe, againſt and op- 
<< poſite to the ſaid Lights and Windows of ſuch Meſſuage or 
** Houſe, and by means thereof to obſcure and darken ſuch 
Windows or Lights.“ 8 


The Court ordered the Certiorari to be filed, and the Return 


RECORDED, , 


Note=Nothing of this kind has actually happened for © 
many Years paſt, (not even ſince H. the Sixth's Reign,) 
in e Court ;) though it has in the Court of Chancery,) 

And a Conſultation was had in the City, concerning 

f a 
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the Sort of Gown which it was proper for the Recorder 
to put on, to make this Ore-tenzs Return : In which 
Conſultation, it was determined that it ought to be the 
Purple Cloth Robe, faced with black Velyet; and not 
his Scarlet Gown, his Black Silk One, nor the Common 


Bar-Gown. 


See Viner's Abridgment ; Title Cuſtoms of London, Letter P. 
placita 2 4. concerning this Manner of trying the Cuſ- 
toms of L:ndon and how to ſurmiſe that they ought 
to be tried thus, and not by the Country:“ ”Tis in Hol. 


7. Page 246. Note—Without ſuch a Surmiſe, they ſhall be 
tried by the Country, as other Iffues in Fact are. 


Rex wer/. Strong. 


M* Serjeant Poole ſhewed Cauſe againſt quaſhing an 
Inditment on 5 Eliz. c. 4. ſed. 3x. (for exerciſing a 
Trade, not having ſerved an Apprenticeſhip therein,) found 
at the Seffions for the CI rv of Carli/le. 


Mr. Norton had (on the 27th Nowember 1756) moved to quaſh 

It, upon an Objection, that the Cizy-Sefſions had no Ju- 

riſdliction. And He had cited, in Proof of it, The Caſe 

of Regina v. Taylor, 2 Ld. Raym. 767. Where ſuch an In- 

dictment was quaſhed, becauſe the BUR ROUGH Seſſions 

had no Furi/didion to take ſuch Indictments.“ He inſiſted 

that OnLy the Quarter -Seſſions of the CounTy have Ju- 

| riſdiction. The Indictment in that Caſe of Taylor, was 
found at the Seſſions for the Corporation of Wells; and moved 


hither by Certiorari. 
Page 252 · 1 Lord Mansfield, at the Time of the original Motion, 
a; 22 : looked into the Act of 5 Eliz. c. 4. and ſaid that this Act 


[ [. 39.] expreſsly gives the Power to Mayors or other Head 
Officers of Cities or Towns Corporate, at THEIR Seſſions. 


And now, upon ſhewing Cauſe, 
The Coun was unanimouſly of that Opinion, 


The Caſe of the Queen againſt Taylor was in Eafter Term 
1702, 1 Anne; And is contradicted by that of Regina v. Frank- 
He, in 2 Ld. Raym. 1038. which was determined in Mich. 3 
Ann. 1704. though it is in 1 Salk. 370. by Miſtake, put under 
Michi. 3 Will. & Mar. 6 "SIE 
Per Cur, ReLt DISCHARGED, 
"= ME M o- 
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M E M O R AN D U M. 


The CourT was not up till near an Hour after Midnight; 
though many Rules were enlarged, and many long Mo- 
tions adjourned over till next Term. 


AS the Regulation made by the Court concerning Views 
took its Riſe in this Term, it may be proper /ere to ſtate every 
Thing relative to that Subject; which, at the Time of this 
Publication, is a Practice fully ſettled. 


The Granting of Rules for VIEW Sin f Civil Cauſes x. 8.4 
ſtands 5 now ſettled upon the following Foot. 5 Ann. c. 

16:8 8. 
REA T Ix cox vx NEN had ariſen from the Abuſe — gn 
of Views and their being perverted into Means of tend to Cri. 

DELAY, to the intolerable Hindrance of Juſtice. Some * 80 
jate Inſtances ſnewed the Miſchief in a glaring Light: and hatin them 
the Example being once ſet, there was no doubt it would be there can be 
followed. no Rule for 

| | a View, 

t After the 40 5 Ann. c. 16. ſe. 8, Views were granted, Without 
upon Motion, of Courſe. And upon this Act and 3 C. 2. c. Conſent 
25. /e@. 14. a Notion prevailed That Six of the ＋ Twelve Fin 1765. 
upon the Pannel muſt view, and appear at the Trial: If f P. 283. 
they did not, there could be no Trial, and the Cauſe muſt 


«6c go off.” 


Where either Party wiſhed Delay or Vexation, He moved 
or a View. A thouſand Accidents might prevent a View, or 
ix of the firſt Twelve from attending the View, or their at- 
tending the Trial. He who wiſhed them not to attend, might 
by various Ways bring it about. Where a Defendant in Poſ- 
ſeſſion was well liked, and the Plaintiff a Stranger or unpopu- 
lar, Gentlemen of themſelves found Excuſes ; Efpecall 1 
the View was troubleſome and at a Diſtance. Cauſes in fete 


ral Counties had at a great Expence been repeatedly carried 
down, and put off; either becauſe there was no View, or be- 
cauſe Six of the firſt 'Twelve did not attend the View or did not 
attend the Trial, Though Twelve Viewers ſhould appear 
| | at 


a 
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at the Trial, yet according to the Notion which prevailed, if 
Six of the firſt Twelve upon the Pannel were not among them, 
the Cauſe could not be tried. : 


The Tendency of this Abuſe, to Delay, vexatious Ex- 
pence and the Obſtruction of Juſtice, was ſo manifeſt, that 
the Court thought it their Duty to conſider of a Re- 


medy : And in Michaelmas Term 1757, and at other Times Vi 
Lord Mansfield informed the Bar to the following Effect, by 
* That they had conferred tegether upon the ABUsE of a 
Views, and conſidered of a Remedy in the Power of the re 
« Court.” | Sr 
Before the 4 & 5 Ann. c. 16. ſeF. 8. there could be no 
View till after the Cauſe had been brought on to Trial. / Yi 
the Court ſaw the Queſtion involved in Obſcurity whic ay 
might be cleared up by a View, the Cauſe was put off, that 
the Jurors might have a View before it came on to be tried * 
again. The Rule for a View proceeded upon the previous H 
Opinion of the Court or Judge, a! the 'Trial, © that the 
Nature of the Queſtion made a View not only proper, 
but neceſſary :” For the Judges at the Aſſizes were not m. 
to give way to the Delay and Expence of a View, unleſs a1 
they ſaw that the Cauſe could not be underſtood without one. 
However, it oſten happened in Fact, that upon the Deſire of 
either Party, Cauſes were put off for want of a View, upon O 
ſpecious Allegations from the Nature of the Queſtion, that M 
* a View was proper; without going into the Proof, ſo as (v 
to be able to judge whether the Evidence might not be under- le 
ſtood without it. 7 
®* Page 254. This Circuity occaſioned Delay and Expence : To pre- th 
6 vent which, the 4 & 5 Ann. c. 16. ſect. 8. impowered the 
N Courts at Weſtminſter to grant a View in the firſt Inſtance, IM 
, previous to the Trial. | : f 
| As a View might be of Uſe, and in this Shape was attended 
ö with no Delay and but little Expence, it became the Practice to 
| grant them of Courſe, upon the Motion of either Party. P. 
| The 3 G. 2. c. 25. /e@. 14. provides © that where a View C 
i „ ſhall be allotted, the Jurors who have had the View ſhall - 
{ * be firſt ſworn, (or ſuch of them as ſhall appear,) before any 8 
| „ Drawing:” Which means, in Oppoſition to ſuch other Ju- | 
rors as are to be drawn by Ballot; and not to eſtabliſh © that tt 
Six at leaſt of the fir? Twwekve ſhall be ſworn.” | 
Upon a ſtrict Conſtruction of theſe two Acts, in Practice, 8 
} the Abuſe which is now grown into an intolerable Grievance 


I has ariſen, 7 1 
I | | Nothing 
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Nothing can be plainer than the 4 & 5 Ann. c. 16. /e8. 8. 
The Courts are not bound to grant a View of Courſe : The Act 
only ſays ** they may order it, where it ſhall appear to them 

that it will be proper and neceſſary.” 


It is infinitely better that a Cauſe ſhould be tried upon a 
View had by any Twelve, than by Six of the firff Twelve; or 
by any dix; or by fewer than Six; or even without any View 
at all; than that the Trial ſhould be px LAV D from Year to 
Year, perhaps for ever : It can never be proper or neceſſary to 
grant a View which is aſked and uſed for ſo unjut a Purpoſe, 


There have been Inſtances of great Cauſes put off for 
Years: And though even nine ten or eleven Viewers have 
attended, yet open Objection © that they were not Six of 
the fr/{ Twelve, the Cauſe has been put off, and a View 


moved for, as of Courſe, again, by the Party who had availed 


Himſelf of ſo glaring a Chicane. 


We are All clearly of Opinion, that the Act of Parliament 
meant a View ſhould not be granted, unleſs the Court was ſa- 
ti fed that it was PROPER AND NECESSARY, 


The Huſe to which they are now perverted makes this 
Caution our indiſpenſable Duty : And therefore upon every 
Motion for a View, We will hear both Parties, and examine 
(upon all the Circumſtancey which ſhall be laid before Us on 
both Sides) into the Propriety and Neceſſity of the Motion; Un- 
leſs the Party who applies will conſent to and move it upon 
Terms which ſhall prevent an Unfair Uſe being made of it, to 
the Prejudice of the other Side and the Obſtruction of Juſtice, 


„ Loxzp MANSFIELD having made this Declaration, His e p. 255. 


Lordſhip deſired the Gentlemen of the Bar to think of it; and, 
if any Objections ſhould occur, to mention them, 


The Expedient propoſed by the Court was univerſally ap- 
proved. | 


The firſt Inſtance happened in Hilary Term 1757, ina great 


Cauſe between Pierce and the Earl of Faulconberg and Others; 
which was an Iſſue out of Chancery, often tried at Durham by 
Special Juries, and now ordered to be tried at Bar by a Spe- 
cial Jury from Yorkfhire, (See the Rule at large, together with 
the A. Alen of the Conſent-Part, infra, pa. 256, 257.) 


Subſequent to this, was the Cauſe of the Eari of Darling- 
ton v. Ge.rge Boxes, Eſq; which was an Iſſue out of Chan- 
cery, and had been thrice carried down to be tried at Dur- 
Vor. I. 8 ham 
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ham (where there are Aſſizes only once a Year) at a great Ex- 
| pence, and every Time put off by the Defendant upon Objec- 
tions on Account of the View. Once, nine Viewers appear- 

ed: But they were not Six of the firft Twelve. Another Time 

only four Viewers appeared at the Aſſizes. In 1757, a View 

was granted by mutual Conſent, upon Terms : But by an Ac- 

cident (of a Fall from his Horſe) the Judge of Aſſize was pre- 

vented from trying it. The Defendant Bowes moved, in Tri- 

nity Term 1758, for a View; but refuſed to renew his former 
Conſent, or to come into any Terms; inſiſting that by Law he 

was intitled to a View, of Courſe. The Plaintiff had likewiſe 

moved for a View ; conſenting to the Terms. Both Motions 

were adjourned to the laſt Day of the ſame Trinity Term, 

1758; When the Court, upon all the Circumſtances, rejected 

the Defendant's Motion, unleſs he ſhould conſent (within a 
Week) to the Terms propoſed. He would not conſent, 'The 

Cauſe came on to be tried at Durham, without a View, be- 

fore Mr. Baron Smythe. It happened, many of the Jurors had 
viewed upon ſome of the former Occaſions. A Verdi& was 

iven, for the Plaintiff, to the Satisfaction of the Judge. The 
Defendant moved the Court of Chancery for a new Trial; be- 

cauſe He had been refuſed a View ; and becauſe it might be 

fit to have another Trial, before his Inheritance was bound. 

Mr. Baron Smythe certified © that he was ſatisfied with the Ver- 

« dit;” and alſo, that a View was totally unneceſſary, 

* there being no Diſpute concerning the Locality Diſcrimina- 

„tion or Limits of the Premiſſes, but merely a ho nes To 

* Whom certain Lands belonged.” The Court of Chancery 
thought proper to 1 another Trial; but approved the 

denying a View, unleſs he renewed his Conſent; and made it 

Part of the Order for a New Trial, That He ould conſent 

* tothe Terms,” It was again tried, before Mr. Juſtice Ba- 
1P.256: thurft: 1 And a Verdict was found for the Plaintiff, to his Sa- 
| tisfaction. The Defendant moved the Court of Chancery for 
a new Trial : Which was refuſed. | | 


| Had not the Court put a Check to granting Views, from 
h Time to Time, as of Courſe, a rich Defendant, conſcious 
$ that the Merits were againſt Him, might from Pique or Hu- 
| mour or Litigiouſneſs, have kept off the Cauſe as long as he 
l lived, for want of a View, upon a Queſtion where a View 
could not be of the leaft Utility. | 


The Wiſdom and Fitneſs of what the Court had done to 
regulate Views was ſo fully manifeſted upon the Occaſion of 
this Cauſe, and appeared to be ſo well juſtified by the Au- 

thority given them by the Act of Parliament and by every 
i Principle of Juſtice and Convenience, that no Party has 
'x ever lace moved for a View, without conſenting to the 
| | At the Terms: And it is found in Experience, that Views are G 


time of this) nov regularly had, and a competent Number of Viewers ap- 


Publication, . 2 . 
N 75 pear at the Trial. A View is not aſked ® now, except 


v. ſupra, in 
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in Caſes where it may probably be of Uſe : And as the Non- 
Attendance of Viewers can now gratify neither Party, Both 
concur in wiſhing the Duty performed. 


The Rule that was made in the firſt Inſtance that happened 
after the Expedient was propoſed by the Court, and was 
received — general Approbation as is above mentioned, 
was drawn up in the following Words. 


<« + Saturday next after 15 Days of St. Hilary in the zoth f 29th Jan. 


60 Year of King George the ad. 
« Pierce, Eſq; v. Earl Faulconberg and Others. 


«© By Conſent of Counſel on both Sides, It is ordered, that 
* there Iſſue a Writ of Diſtringas Furatores, to be directed to 
the Sheriff of the County of Tor; in which ſhall be con- 
* tained a Clauſe commanding the ſaid Sheriff to have Six or 
© more of the firſt 'I'welve of the Jurors to be impanelled and 
returned to try the Iſſue between the Parties, at the Place 
* in Queſtion, before the Time of the Trial of the ſaid Iſſue, 
© to wit, upon, Ec. And that B. R. on the Part of the Plain- 
tiff, and T. V. on the Part of the Defendants, ſhall attend 
on the ſame Day and ſhew the Matters in Queſtion to the 
„ ſaid Six or more of the firſt Twelve of the ſaid Jurors; 
And that the Expences of taking the ſaid View ſhall be 
«* equally borne by both Parties: And no Evidence ſhall be 
„given, on either Side, at the Time of taking thereof.” 


+ « q AxnD by the like Conſent, It is further ordered, that + P. 257. 


„ in caſe Mo View ſhall be had; Or if a View ſhall be had 
* by any of the ſaid Jurors, (whether they ſhall happen to 
* be any of the /we/ve Jurors who ſhall be IRS TH named in 
* the ſaid Writ, or not ;) yet the ſaid Trial ſhall proceed ; 
« And no Objection ſhall be made on either Side, either for 
« want of a View or that a View was not had by any of the 
« twelve Furors firſt named, or for that it was not had by any 
« particular Number of the Jurors named in the ſaid Writ, or 
for want of a proper Return to the ſaid Writ. 


„On the Motion of Mr. Norton, of Counſel for the Plain- 
« tiff; and Mr. Gould, of Counſel for the Defendants.” 


The Cauſe was tried at the Bar, on the 7th of May 1757 : 
And a full Jury of Viewers appeared. | 


& ed, &Cc,”) was now firſt added, 


CC _ 


¶ Note—The former Clauſe of this Rule was in the uſual Form of 
Rules for Views where the Trial was to be by a Special Jury, | 
But this latter Clauſe (“ And by the like Conſent it is further order- 
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The above recited Rule was for a View to be had by a Spe- 
cial Jury ; and was made abſolute at once, being conſented 
to by both Parties: But during the Remainder of the ſame 
Term (of Hilary 1757,) and alſo during the three following 
Terms (of Eafter, Trinity, and Michaelmas 1757.) The Court, 
upon proper Affidavits, granted like Rules (mutatis mutandis) 
in Caſes that were to be tried by Common Juries ; making them 
only © to ſhew Cauſe,” not abſolute in the firſt Inſtance. 
The next Term (Hilary 1758,) They made ſome of them to 
„ ſhew Cauſe ;” Others, abſolute in the firſt Inſtance ; but 

none without proper Affidavits. Soon after, viz. in Trinity 
Term 1758, They made all theſe Rules abſolute in the firſt 
Inftance; Some, upon Affidavit; Others, as of Courſe : Since 


which Time, they are become Motions of Courſe, without Af- 
fidavit. | | 


The form of them is as follows — 
If the Trial is to be by a Special Jury, the Rule runs thus— 


It is ordered that there Iſſue a Writ cf Diftringas Juratores, 
Ec. Efc.—taking thereof: [in the Words of the ir Clauſe of 

the above recited Rule between Pierce and Lord Faulconber, 
1 Seelaſt and Others. f] The additional Clauſe is expreſſed in theſe 

Page, Terms—** The Plaintiff, [or the Defendant, vig. the Part 
| <« who prays the View] conſenting that in Caſe no View ſhall 
de had: Or if a View ſhall be had by any of the ſaid Jurors, 
_ © whether they ſhall happen to be any of the r7welve Jurors 
+ P. 253 * who ſhall be ft named in the ſaid Writ, or not; Yet the 
oe 33% ſaid Trial ſhall proceed; and no + Objection ſhall be 
made, on either Side, on Account theresf, or for want of a 

« proper Return to the ſaid Writ.” 5 


The Rule for a View, where the Cauſe is to be tried by a 
Common jury, could not continue the ſame, fince the ballot- 
ing Act (3 G. 2. c. 25.) as it was before; nor could it be 
exactly like to that for Views by Special Juries, (by reaſon of 
the particular Direction given by the 14th Section of the 
balloting Act:) But it uſed to run much like it, onl 
mutatis mutandis. The preſent Form (ſince that Act,) is 
this“ It is ordered thrt there iſſue a Writ of Diftringas 

_  Furatores, to be directed to the Sheriff of the County of 
Y. in which ſhall be contained a Claufe commanding 
the ſaid Sheriff to have Six or ſome greater Number of 
JN. B. the © Furors to be inipanelled and returned to try the 
This AQ © Iſſue between the Parties,“ I ho hall be mutually conſent- 
8388 ang ed to by the [aid Parties or their - Agents, at the Place in 
hem © Quettior, before the Time of the Trial of the ſaid Iſſue, 


quire them 


to be Six of to wit, vpon, c. And that R. R. on the Part of the 
the firſt Font a 9 | 


T xwelve. 


* Plaintiff 


* Theſe Words are taken from the ſame Act of Parliament, ſect. 14. 


. . RY 


Six ¶ or any particular Number of the Jurors ¶ wv 
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„ Plaintiff, and T. V. on the Part of the Defendant, ſhall at- 

tend on the ſame Day, and ſhew the Matters in Queſtion to 

* the ſaid Six or ſome greater Number of the f ſaid Furors, t V. ſupra, 
<< who ſhall be mutually conſented to as aforeſaid ; And that the Notes (J) 
< Expences of taking the {aid View ſhall be equally borne by (“ 

both parties: And no Evidence ſhall be given, on either 


side, at the Time of taking thereof.” 


The Additional Clauſe, now added to this Rule, is in theſe 
Words—*. the Plaintiff,” or The Defendant,” the Party 


at whoſe Inſtance the Rule is prayed] © ConsenTin that 


in Caſe no View ſhall be had; Or if a View ſhall be had 


* by any of the Jurors, whether they ſhall happen to be 
b ; ; hall be T V. ſupra 


* ſo mutually conſented to as aforeſaid ; Yet the ſaid Trial ſhall (%) J 
* proceed ; and no Objection ſhall be made on either Side, 

aon Account thereof, or for want of a profer Return to the 

* ſaid Writ,” Ben rm” ne 


. LY . 
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The End of Hilary Term 30 Geo. 1757, 


Eaſter 


1757. 


Friday, 
29th April, 


Eaſter Term. 
int: - Geo. 2. B. R. 1757. 


Three Judges preſent, wiz. 


Lord Mansfield ; 


| Ar. Juſt. Deniſon, and 
Mr. Fuſt. Foſter. 


(Lord Commiſſioner Wilmot abſent, in Chancery.) 


Cooper wer/. Marſhall, 


ls Caſe was the ſame Point with a Caſe of Cope v. 
Mar/hall, which had been formerly twice N 
of 


(vis. on 28th June 1754, and 31ft January 1755.) Bot 


them ſtood now in the Paper, for Argument; The preſent 
Caſe having been never argued at all, and the other havin 


never been argued either before Lord Mengfeld or Mr. Juſtice 
Wilmot. 


This Caſe of Cooper v. Mar/hall ſtood firſt in the Paper, 
and came on firſt, It was an Action of Treſpaſs for break- 


ing entering and digging up the Plaintiff's Cloſe, and filling 


up and ſpoiling the Coney-burrows there, &c. And there 
was a 2d Count for doing the like in the Plaintiffs Free War- 
ren, | - 


Several Pleas were pleaded, by Leave of the Court. 


Plea—As to the 1ſt Count, was a Juſtification under a 


Right of Common in 20 Acres, &, And that the Coney-bur- 


rows were wrongfully unlawfully and injuriouſſy newly-ere&- 


4 | ed 


——— 
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+ ed and ept up there : By reaſon whereof the ſaid Com- ＋ P. 260, 


mon was fares and ſpoiled ; So that the Defendant could 
not enjoy ſufficient Common in the faid 20 Acres, as of Right 
he ought. And therefore He juſtifies the breaking entering 
and digging up the Plaintiff's Cloſe, and filling up and Spoiling 
the Coney-Burrows, as it was lawful for Him to do, in order 
to abate the ſaid Nuſance, | 


Therg was alſo a ſecond Juſtification, much to the ſame 


To the 2d Count Were Two Juſtifications not much dif- 
ferent from the former. 


The Plaißtiff demurs to theſe Pleas: And the Defendant 
joins in the Demurrer. | 


Mr. Morton pro Quer. The 3 ariſes merely 
from the Plaintiff's having ſurcharged the Common: And 
the Wording of the Plea cannot alter the Matter and Sub- 
ſtance of it. So that the Defendant's calling it a Nus ax cx 
will not make it ſo; But it really is a mere Surcharge of 
Common, Therefore the Word © NusAx c“ is here miſap- 
plied. , | 


He cited Co, Fac. 446. The Caſe of Fowler v. Sanders: 
Where the Preſcription was treated as a Preſcription to make 
a Nufance, though not ſo expreſſed in Terms. 


But it is not an illegal Act, for the Lord to place Conies 
upon his own Land; though the Land be liable to Right of 
Common. They are Beaſts of Warren, and profitable to 
the Lord : And the Commoner cannot chaſe and kill 
them. | | 


Bracton, Lib. 4. 221. makes a Difference between a No- 
cumentum juſtum, and a Nocumentum inf urieſum. 


Fleta, Lib. 4. c. 26. de Nocument Serwitutibus injurioſis, 
makes the like Diſtinction: Nocumentorum aliud, inju- 
* rioſum et dampnoſum ; et aliud, dampnoſum et non inju- 
« rioſum.” : 


Theſe Authorities ſhew that the Injury ariſes on/y from the 
Exceſs. | 


And the Commoner has no ſuch Remedy, as the Defendant 
here relies on. 


The Queſtion therefore is Whether the Commoner has 
a Right to Die ur the Lord's Soil; in order to preſerve his 
Right of Common.“ 


The 


*** 


— 
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1 „P. 261, The Lord cannot indeed totally deſtroy the Commoner's 


qualified Intereſt, contrary to his own Grant. Yet the Lord 
has Rights compativle with the Commoner's Right: And theſe 
are legal in their own Mature; though they may become inju- 
rious, by Exceſs. 


On which Head, he cited Fleta, Lib. 4. Pa. 252. [V. Pa. 
252, 253, in Cap. 18, de pertinentiis.] | 


But this Juſtification puts the latter Caſe upon the ſame Foot 
with the former: Whereas the Commoner's Remedy is, real- 
ly, adequate only to the Injury done to Him. Now a Sur- 
charge of Common is of the a 
He here claims a Right 4% dig up the Soil and defroy the Co- 
nies. So that the Remedy elaimed by the Juſtihcation = x- 
CEEDS the Injury done, And indeed it would go further than 
a — 5 ＋ Writ of Admea ſurement would carry it: 
for which, He xeſerred to Fita. Nat. Brew. 295. [276.] and 
Weſtm. 2. c. 8. [1 3 F. 1.] There, the Tenant who is guilty 
of a ſecond Surcharge fhall only pay Damages, and forfeit 
the Overcharge to he King; Whereas what is here claimed, 
is a total Confiſcation of the Lords Property, for his firſt Injury 
done to the Commoner, ä 

Authorities in Point, or nearly ſo, That the Commoner 
** cannot do this,” are Godbolt 122. Coney's Caſe, H. 29 Elia. 
which 1s full in Point; And the Principal Reſolution is con- 


' firmed by 4 Leon. 7. Ould and Coney's Caſe, 8. C. In which 
Caſe, it was adjudged ** That the Commoner cannot kill or 


** deſt:qay the Conies which deſtroy his Common: But it ap- 
pears by Gadbolt, that He may have other Remedy, And 
per Suit Juſtice, he may have an Action of the Caſe or Aſ- 
*« ſize, againſt the Lord, for putting in the Conies, if he has 
« not a ficient Common left.” Indeed it is ſaid in 1 Leon, 
7. That He hath not any other Remedy.“ But Flea, Lib. 
4. c. 2.3. de admenſur. wh ae pa. 262, 263. juſtifies Mr. 
Juſt. Suit's Opinion, “ that He has Remedy ;” wiz. either 
Admenſuration, or Aſſize of Novel Diſſeiſin. | ; 


A Commoner cannot even diftrain the Lord's Beaſts which 
ſurcharge a Common, For which Poſition he cited Godbo!r, 
ut ſupra, pa. 124. as an Authority. [V. what is there ſaid per 
Godfrey, arguerido ; but not any Part of the Reſolution of the 
Caſe.] Much leſs, then, can he deftroy them. 


Cro. Elix. 876. E 43 Elia. The Caſe of Bel/ew v. Lang- 
deu, the fame Point, and adjudged accordingly ; “that the 
Keeping of Conies by the Owner of the Soil is lawful ; 
And the Kiiling them, unlawful.” And Owen 114. S. C. 
{there called the Caſe of Pellin v. Langden,) S. P. accordingly : 
TRE Ro . 20 W hich 


atter kind of Injury: And yet 


a kh of 


Eaſter Term 30 Geo. 2. 


—_— —_—_ 


6— 


t Which adds, that the Owner of the Soil may make a Fiſh- f Page 262. 


pond upon the Common; and that the Commoner could not 
deſtroy it. 


Telv. 104. Hodeſdim Mil. v. Grefil, M. 5 Fac. B. R. and 


Cro. Fac, 195. P. 5 Fac, S. C. there called Hadeſden v. Griſſel; 


It was adjedged That the Commoner cannot #:/! nor chaſe 
* the Lord's Beaſts off the Common; But his Remedy is by 
Aſſize, or Action on the Caſe.” 


Agreeable to this Reſolution==In a Caſe in Cro, Fac. 229, 
M. 7 Fac. 1. there called Sir Ferom Horſey v. Hagberton, a Plea 
very like the preſent; was over-ruled without Defence. The 
Caſe really was between Sir e. Horſey and Mead and Ha- 
vor and his Wife, The Juſtification was, of levelling the Cor 
ney-burrows, and laying them ſmooth and even 4th the Ground 
And the Reaſon given for doing it, was, © that uti non potuit 
his Common, prout debuit. Adjudged, without Argu- 
ment, that the Commoner could not do this.“ 


After this, the Commoners tried their Chance again, by al- 
tering their Manner of Pleading. This was in the Caſe in 2 
Bulftr. 116. Carrill v. Pack and Baker, Tr. 11 Fac. 


Here, the Coney-burrows were treated, by the Juſtification, 
as Holes inade upon the Common, by the Plaintiff, into which 
the Commoners Sheep often fel! into thoſe Holes, and were 
thereby {oft And therefore they juftify the chafing the Co- 
nies, and digging and filling up the Burrows. 


And agreeably to this Caſe, the Pleading in the preſent 
Caſe is, * That the Plaintiff erected Coney-burrows, &c.” . 


In that Cafe, all the Caſes and Arguments were urged; 
And yet it was adjudged againſt the Defendant ; who had juſ- 


tified the Chaſing the Conies, and digging down the Burrows 


and filling up the Holes. 


Since which Time, the Grand Point has never come in Queſ- 
tion, 


Mr. Aſton pro DeP, 


In the firſt Place, it does not appear that the Defendant 
did x 1LL any of the Conies : though Mr. Morton would ſup- 
pb that to be implied in his digging and filling up the 

urrows. | 


| The 
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f F. 263- f The Lord may feed or depaſture the Common, I agree: 


And the Commoner cannot #il! or c/aſe his Cattle. 


But it does not follow, that where Neceſſity obliges the 
Commoner to abate a Nuſance, he may not do 1t. 


And Surcharging a Common with Rabbits in a great Degree, 


is a private Muſunce. 


1 Hawk. PI. Cor. 197. c. 75. treats of common Nuſances, 
and how they may be removed: And He ſays © that any One 
+ prejudiced by a private Nuſance may deſtroy it,” Pa. 
199. /. 12. is expreſs. | 


2 Rot. Abr. Tit. Indiftment, Letter Q. Nuſance, Pl. 7, 8. A 
Preſentment of a Surcharge of Common is not good : Becauſe 
it concerns a private Intereſt. The ſame, of an Incloſure of 


Common, in Nuſance of the Commoners. 


Bratton, Lib, 4. c. 21. Pa. 221. ſhews that though the Act 
was legal at fit, the Exceſs makes it a Nuſance. 


But here the 2d Plea is That the Lord has erected ſo 
many Coney-burrows that the Commoner had not ſufficient 
Common left.” And this Fact is admitted by the Demurrer. 
Therefore the Lord has broke throngh the Bound of Right 
between the Lord and the Commoner. 


The Lord cannot incloſe or build upon the Common. 


And there are no Degrees of Inſufficiency : The Only Queſ- 
tion is Whether there be or be not ſufficient Common left; 


As in the Caſe in 2 Med. 7. Smith v. Feverel. 


And the Commoner may in ſuch Caſe abate the Nuſance. 
2 Inft. 88. is in Point. 15 H. 7. 10. 6. is alſo in Point. He 
may ALso, indeed, if he chooſes it, bring an Action of 
Treſpaſs or Afſize. But he may abate them, without Suit. 
Hale's Analyfis 110. [V. pa. 125. J. 42.) Robert Mary's Caſe, 
9 Co. 112. b. affords the Reaſon ; wiz, the preventing Multi- 
plicity of Suits, 


As to the Doctrine of the Commoner's not meddling with 
the Soil. 
The Lord could approve before the Statute of Merton. 


1 Re. Rep. The Caſe of Sir S. Proctor v. Sir J. Mallorie ; 
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+ per Cale; and agreed to by the Lord Chancellor. Fitz/h. + P. 264. 
Title Approvement (there cited.) 


And this appears too by the Writ of Quod permittat. 
Bractan, Lib. 4. pa. 227. b. (the Writ there) thews that the 
Commoner might pull down Pales &c: 2 Inſt. 88. ad idem. 


This is like all other Caſes of Nuſance : A Perſon may il 
abate a Nuſance to his Property, though upon the Land 1} 
of another. 9 E. 4. 35. 4. is ſo. | A 


„ 

As to Mr. Morton's Caſe.— There is no material Differ- | | 

ence between deſtroying a Hedge, and deſtroying a Concy- = 

burrow, Now 2 Med. 65, The Caſe of Cæiſar v. Maſon . = 

is in Point, That the Commoner may proſtrate and * 
* abatea Hedge: And ſurely that is meddling with the Sil. : , 


And there may be Caſes where the Commoner may 
chaſe off the Lord's Beaſts: As ſuppoſe they are infected. 1 


As to Coney's Caſe, it was very different from the pre- q 
ſent : For there the Killing and carrying away was juſti- | 
fied ; Whereas We do not juſtify Killing, chaſing, or ta- 
king away. 1 


So, the Caſe of Bellew v. Langden was Killing, There 
vas no Pretence of any Surcharge of Common. It is a 
Juſtification of Killing the Conies as being Damage feaſant: 
And it's only adjudged there © that the Killing them was 
* unlawful.” 


So Yelw, 104. was chafing and killing. 


And in thoſe Caſes, there might be ſufficient Common left, 
for aught that appears to the contrary, in any One of them, 


Sir Jerome Horſey's Caſe is not like this. That is for 1 
breaking a Warren: And the Coney-Burrows there are not i 
ſaid to be newly erected. And it was done 10 prevent the | 
Coney-Burrows increaſing, /o as to be a Nuſance : Not aver- 
ring © That they were hen a Nuſance.“ 


Whereas here it is averred to be a Nuſance, and a new 


Erection. | | ; 

As to the Caſe of Carril v. Pack and Bite. Tis for 1 
entering the PlaintifPs Free Warren, and digging the Lands. I 
And there, in the Juſtibcation, it is alledged to be done 4 
for the BETTER Preſervation of the Common. And the 


free Warren is admitted: And therefore he could not juſ- f 
tify the killing c. 


As 
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TP. 268. f As to a Pond If it was ſo large as not to leave ſuf-_ 


ficient Common, it would be a Nuſance, and mig/t be abated. 


1 Lutw. 101. The Caſe of Haſſard v. Cantrell (which 
was mentioned on a former Argument) was only © that the 
* Commoner could not enjoy his Common in fo beneficial 
and ample a Manner as before.” But it does not ſay, as 
here, that there was not ſufficient Common left.“ Which 
is going a great deal further than that Caſe does. 


Mr. Morton in Reply 


Mr. Afton agrees that the Act of the Lord is legal. 
Therefore it is not like Acts which are againſt his own 
Grant; or Caſes which become Manifeſta Diſſeifina. 


« Ulterius Nocumentum” imports a preſent Nuſance— 
Lord Maxsy1zLD topped Mr. Morton in his Reply, | 


Whether it be or be not Hurtful; or © how far it 
may be ſo;” is not the Queſtion ; The Queſtion turns 
upon the RD; © Whether it is Abatable ; Whether 
the Commoner can do Himſelf Juſtice,” 


It may be Prejudicial to the Commoner,' yet not Inju- 
270us It may be both Prejudicial and Injurious, yet not 
Abatable. | | 7 | 


The Lord, by his Grant of Common, gives every Thi 
incident to 3 of it, (as My Egreſs, Ge, 
And thereby authorizes the Commoner to remove every 
Obſtruction to his Cattle's Grazing the Graſs which grows 
upon ſuch a Spot of Ground: Becauſe every fuch Obttruc- 
tion is directly contrary to the Terms of the Grant, A 
Hedge, a Gate, or a Wall, to keep the Commoner's Cat- 
tle out, is inconfiſkent with a Grant which gives them a 
Right 0 come in. | 


But the Lord ſtill remains Owner of the Soil; and is not 
debarred from exerciſing any Ad of Owner/hip. 


The Commoner has no Right to meddle with the Se1L. 


The true Diſtinction is taken in the Caſe of Maſin v. 
Ceſar, in 2 Mod. 66: Where the Court was of Opinion 
that the Defendant, a Commoner, might abate the 
„Hedges; Fo x thereby He did not meddle with the 8011, 
but only pulled down the Erection. 


The 


ws Ad = tna) 
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t The Hedge ſtopped the Commoner from entering, and P. 266. 


putting in his Beaſts. The Grant gave Him Leave to enter, 
and put in his Beaſts. Therefore it virtually authorized Him 
to remove any Obſtruction directiy repugnant to that Liberty. 


But in the preſent Caſe, the Lord has done nothing contra- 
ry to the Grant: He has not obſruded the Commoner irom 
entering and putting in his Cattle, <A Y 


The Lord has a Right to put Conies upon the Common: 
As appears from the Caſe of Carrill v. Pack and Baker, in 
2 Bulſtr. 115, 116. 


The Conies themſelves naturally make the Burrows. So 
that they are incident to the Right of putting on the Conies. 


If the Lord ſurcharges, the Commoner is injured in his 


Right of Common, it is true: But what is the Commoner's 
Remedy? Nor to abate: Not to be his own Judge, in a 
complicated Queſtion, which may admit of Nicety to deter- 
mine, | 


There is a certain Line to be drawn: The Lord has a 
Right /o far, but no farther, Yet the Commoner cannot 
deftrey or drive off the Conies : Nor, conſequently can he 
ee the Bux ROWS; which is, in Effect, deſtroying the 

nies, 


This is founded upon Reaſon, and upon many Authorities. 


Sir Jerome Horſey's Caſe. [V. ante, 262.] 2 Bulftr, 115, 
116, The Caſe of Carrill v, Pack and Baker [V. ante, 262.] 


And its being a Free Warren makes no difference. 


So that the Queſtion is not. Whether this be an Injury“ 
but Whether it is aBATABLE.” | 


I think it ſo clear 4 Caſe, that I have no Difficulty at all 
about it. 


Mr. juſt. Deniſon declared the ſame thing: And He 
ſaid He ſaw no Difference between this Caſe, and the Caſes 
Cited ; but merely in the Expreſſi n, viz. that in this Caſe it 
is treated as a Nuſance ; which is not the Expreſſion, in 
them. But this Form of Expreſſion makes no Difference. 


Upon this Record, it muſt be taken, ** that the Plaintiff 
* was Owner of the Soil, and had a Free Warren ; and that 
| | | chere 
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® P, 46. there is not ſufficient Common left, (by the Increaſe of 
„the Contes) for the uſe of the Commoner,” 


The Queſtion then is, Whether the Commoner ſhall be 
«« intruſted to deſtray the EsTaTE of the Lord, in order to 
«« preſerve his own ſmall Right of Common.“ 


| 1 Rol. Abr. 405. pl. 2. gives the Reaſon why the Commo- 
1 Yet Roll ner cannot 4 kill the Conies, but ought to bring his Aſſize 
Dur or Action; vis. © becauſe he camet bs his own e. 


6 bitatur,” . 
So here, this Juſtification would make him « Judge in his 
own Cauſe. No: Let him take his proper Remedy. 


This is plain Reaſon ; even if it was not ſupported by Au- 
thorities : but the Caſes are alſo ſtrong, to prove it. 


The only Point of this Caſe turns upon theſe Pleadings 


CALLING it a Nuſance. 


But this will not MAK E it a Nuſance abatable by the De- 
fendant Himſelf ; nor can it alter the Law, | | 


In Sir Jerome Horſey's Caſe, Cro. Fac. 229. It was ad- 
judged *© that the Commoner has no other intereſt than to 
* take the Common, by feeding his Cattle there: And may 
„not deſtroy the Conies nor Coney-burrows.“ 


A Coney-burrow is not, of its own Nature, a Nuſance : 
On the contrary, it is efſential to a free Warren, 


Therefore the Nuſance depends upon the Number of 
them: And You can, at the utmoſt, only abate /o much of 
the Thing as is a Nuſance. You cannot deſtroy the Mole, 
(which is the Right here claimed ;) but only /o nuch of the 
Thing as makes it a Nuſance. | 


In 1 Strange, 688. In the Caſe of Rex v. Papineau, 
Lord Ch. Juſt. Raymond expreſsly declares ſo, Suppoſe a 
Man builds bis Houſe up ſo High, as to be a Nuſance to 
his Neighbour, by obſtrufting his 1 * or in any other 
Reſpect ariſing from its Exceſo You can't deſtroy the 
zvhole Houſe; but only ſo much of it as by its Exceſs above 
what is allowable, conſtitutes the Nuſance. | 


Mr, Juſt. Fofter was of the ſame Opinion. 


This Juſtification is clearly bad. It is ſounded on a Claim | 
of Right which cannot be maintained: 
t 


— 1 


$1 Eaſter Term 30 Geo. 2. 6 a 
of + It is admitted that a Commoner can not, in this Cafe, + P. 268, | 
* deſtroy the Conies.” Conſequently, He cannot deſtroy the 1 
[bp Burrows : for the Effect is deſtroying the Conies. | if 
to If the Lord has exceeded the Bounds of his Right, the " 
Law is to determine the Quantum of ſuch Exceſs ; and to 9 

the Law the Commoner muſt reſort for his Remedy, if He bi 
- is aggrieved. 1 
ze | 1 
Per Cur. unanimouſly þ 
is Ju pon ur for the PLAIX TI. i 
j 

See the next Caſe— The ſame Point. 4 

[= = 
| 4 

Cope v. Marſhall. 1 

'S 

H. 27 G. 2. Roth, 145. 
a T HIS being the ſame Point with the laſt preceding Caſe 
of Cooper v. Mar/hall ; 


Tux Cour without Argument at this Time, (but this 

, very Caſe had been argued twice before, J though not be- & V. ante, 

4 fore Lord Mansfield and Mr. Juſt. Wilmot,) gave the like 2359. 
Judgment as laſt above, viz. | | 


JopGcmenT for the PLainT1FF. 


] Hope, ex dimiſſ. Brown et Ux. v. Taylor. 


TE IS came on, upon a Caſe ſtated, upon the Trial of 1 
an Ejectment. A 


The Caſe ſtated was this 1 


Robert Fohnſon, ſeiſed in Fee (inter alia) of a Copyhold of 9 
Inheritance, and having firſt ſurrendered to the Uſe of his 
Will deviſed to 7% Wedgeborough, his Siſter's eldeſt Son, 
his Houſe in the Brook with the Out-buildings ; and 30 J. 
to be paid within Twelve Months after his Deceaſe ; To 
his Nephew Robert Taylor, 50 l. to be paid within Twelve 
Months after his Deceaſe ; To his Nephews Charles Tayler, 
Robert Taylor and William Taylor, his Siſter's three Sons, 
29 Acres of Arable and Meadow Land bought of B; not 


to be parted, but to part the Rent equally between them : 
then, 


— 2929 <e =o 
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+ P. 263. Þ then, to WILLIAM TayLox, his Siſter's Son, the Houſe in 
queſtion, by the Deſcription of © his Houſe on the Green; 
* with the Ground and Out-houſes thereto belonging ;” 
And gives him alſo 10 1; And to his Brother-in-Law Charles 
Taylor 5 1: And He direQs the ſaid Legacies to be paid 
within 12 Months after his Deceaſe: And declares his Wil 
and Meaning to be That if either of the Perſons before 
named die without Iſſue lawfully begotten, then the ſaid 
* Lecacy ſhall be divided — between them that are 
left alive.” | | . 

Note—lt was ſtated that the Teſtator had five Houſes 
in all: And that the Will began with this Expreſſion, 
« As to ALL my Worldly Eflate &c.” And it con- 
cludes thus, And all the RxsT of my Houſes, 
„Goods, Land, and Cattle, I give to my Kinſ- 
% woman Elizabeth Wedgeborzugh ; and make Her my 

<* ſole Executrix.“ | 


The Teſtator died ſeiſed of the ſaid five Houſes and Lands. 


William Taylor entered, and was admitted, and enjoyed till 
the 13th of June 1755 ; when He died, leaving the De- 
fendant William Taylor, his only Son and Heir at Law. 


The Wife of Brown, the Leſſor of the Plaintiff, is Heir 
at Law to the Teſtator; And, as ſuch, brought this Eject- | 
ment, againſt the Defendant William Taylor the Son, who 
claims as Tenant in Tail. | | 

| 


| 
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vx In this Caſe, there are made 
Two PoinTs, which are [in Subſtance] 


ift. What Eſtate William Taylir, the Deviſee, took by the 
Will; vis. Whether an Eſtate Tail, or for Life only, 


j 2dly, If only an Eſtate for Life, then Whether the Reſidu- - 

| ary Clauſe did not carry the Reverſſon in Fee, to the Refiduary vo 

i ens (in which Caſe, the Heir at Law could have No | 
| aim. 


Mr. Clayton ſor the Leſſor of the Plaintiff, the Heir at Law. 


To the iſt Queſtion He argued that William Taylor the 
Defendant's Father, took only an Eſtate for Life; not an 
Eſtate Tail. 


The Deviſe is only to William Taylor Himſelf ; without 
any farther Limitation whatſoever. | * 7 , 


The ſubſequent Words are, that if either of c. ſhall 
* die without Iſſue, then the ſaid Lx GACIES to be divided 
« amongſt the Survivors.“ 


Yn gn e © ma 


Now 


8 -oem__. 


: Eaſter Term 30 Geo. 2. 
+ Now the Word © Lecacies” will be ſatisfied by the FPage 270. 
Money-Legacies: And there were Four Money-Legacies before | 
given, Therefore this Clauſe ſhall not be extended to the De- 
viſe of real Eſtate. For an Heir at Law ſhall not be difinhe- 
rited, by doubtful Words, or by Implication. | 


24 Queſtion, Upon tlie Refeduary ; Clauſe— 


_ The Reſiduary Clauſe does not carry the re in Fee in 
theſe Premiſſes in Queſtion, to Elizabeth Wedgeborough. 


4 There were oTHE & Lands beſides theſe, for the Words to 
4 operate upan : And theſe, Words here are, all the Reft of 


* 


my Houſes, Lands, &c,” 


3 Peere Ws. 56. The Cale of Chefter v. Cheſter was a 
Caſe, (and many other Caſes might be mentioned,) where 


»- 


there were n» other Lands for the Words to operate upon. 


hut here He had Five Houſes; And only 3 were deviſed : 
So that Ref?” means his other Houſes.” h 


But (What goes to both Point.) 
. This was Copyhold : And he had likewiſe Freehold Lands, 
. diſtinct from the Copyhold; And therefore the Copy hold not 
q being particularly named, the Words of the Deviſe ſhall only 


extend to the Freehold, Which is fully proved by two Re- 
Tolutions in Caſes in Equity abridged, pa. 124. fl. 13. & pl. 


14. 
Mr. Nares pro Deſen@. 
: le made the ſame two Points, with Mr. Clayton. 
1ſt. The Teſtator had no Child, but ſeveral Nephews; 
4 vi. J. V. his Siſter's Son by a former Huſband, and 3 Ne- 
hews Taylors, her Sons by à latter Huſband : And He gives 


ouſes and Legacies amongſt them, in different Proportions. 


The Word © Lecacy” relates, and the Teſtator in- 
tended it to relate, to the Houſes, as well as to the Money- 
; Legacies. He could never intend , to give ſuch a Trifle 
5 as the Intereſt of 51. to his Brother-in-Law, for his Life 
only. And it may be. obſeryed, that if this Charles Taylor, 
| the Teſtator's 'Brother-in-Law, (one of the Legatees above 
. named) ſhall happen to die , without Iſſue, the other 3 Le- 
| gatees'; (his 3 Sons) muſt confequently be dead too: And | 
then there would be nobody left alive, to divide it amongſt, 
| ra. 5 C7 


1 


nn... 
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1 P. 271. 


2 And if the Word © LE GA cy” relates to the real Eſtate, 


it is 5 clear Eſtate Tail in Vi How Taylor. n. Poſition 


Mr, Clayton agreed to.) 


2d Queſtion=The Will LET As to all my wad 
* Eſtate.” Therefore He meant to paſs every Thing by this 


| his Will. 
The Caſes of Resin v. Beckwith, [Forrefter | 137 1 * Lol 


in Canc. and of Tanner v. Fs ih 3 Heere Wms. 95. 
tem prove this. 


r Lev. 212. The Gaſt 7 Coole v. PIT? is TT in 


Point That the Word Land” in a Deviſe meant not only 


the Thing itſelf; but He ” NOOR the Thing.” 


As to Caſes in Equity abri dged 1244 there was no Surrender 
of the Copyhold Eftate : 5 it is here ſtated That the 


Teſtator had ſurrendered the Copyhold Eſtate, to the Uſe 
of his Will.“ Which renders his Intention clear, to diſpoſe 


of it. 


However, this Reaſoning only reaches the 2d Qeltion: 
For the fir /t 'Deviſe ee BR 


And the Defendant is Son and Heir to Willa Tags, 


Therefore He prayed J vdgment of Nonſuit againſt the 
Plaintiff, 


Mr. Clayton in Reply. 


All the Money-Legacies are to be val within a Year. 
Therefore the Event muſt happen within that Year: Or elſe 
the eventual Deviſe could not take Effect. 


The Word © Re pi 3 what He had Air 
deviſed, 


Lo xD 1 zyton adit that sf the Word 
4 Leeacr” is applicable LY T. has an Eſtate To 


This is plainly A Will of the Man's own Bible = 


iD profeſſes to di ſpoſe of his whole Eftate. He means to 
75 One of his Relations his General Heir: The other Ob- 
of, his Bounty, are 4 Nephews. And 2 gives them 


ind 3 And 7 ives Tome pecunia , to be paid 
Lands 12 ne after — ae indeed the Faw 

would have implied.) 1 
en 


rr 


he 


re 


* 
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+ Then He gave his Brother-in-Law 51. . 714 3 $076? 


And if either of theſe Perſons before named ſhall die evith- 


- out Iſſue lawfully begotten, then he gives the faid Le ACV 


2 ofe that ſhall be left alive, to be equally divided between 
re err Aal 
The Explanation of this Word LEGACY muſt be go- 


verned by the Intention of the Teſtator: And to this Purpoſe, 
ſome Streſs may be laid upon this Introduction of the profeſſed 


Diſpoſition of AI his worldly Eſtate. - A different Conſtruction 


has been ſometimes put upon the very ſame Words, as applied 
to Money and Lands; in order to ſupport the Intent of the 
Teſtator: As in the Caſe of Forth v. Chapman, by Lord 


It is moſt a wah to the Intention of the Teſtator in this 
Caſe, to conſtrue this Word Legacy“ to extend to Land. 


It would not be a kgal Limitation, if confined to Money. 


The Legacies may happen to be ſpent, ſoon after the Twelve- 
month 1s expired. Ying Og | 


And it could never be intended that ſo ſmall! a Sum as the 


51. ſhould be pur outto Intereſt, and keep liable to this Limi- 
Re In 8 a * 


If the Brother-in-Law died without Iſſue, there would be 
No One left to divide the Legacies. 3 


| Common People do not make ſuch Diſtinction between Mo- 
ney and Land, as Perſons conyerfant in Law Matters do, 


The Teſtator meant this Clauſe as a Reſtraint upon his 


former Bequeſt ; and meant that the Iſſue ſhould have it. 


The Word © Legacies” does extend to Lands, as well as 
to Monies. Common Perſons would not think of uſing the 
Word Deviſe (Which is the more uſual /egal technical 


| Therefore upon the 1ft Queſtion I think it is an Eſtate Tail. 


But bis Lordſhip did not chooſe {it not being at all necefſiry) 
to declare any Opinion upon the 2d Queſtion : becauſe a 
third Perſon not now before the Court, might be affected by it. 


Mr. Juſt. Deniſon concurred=He thought the Word 


« Lecacies” extended to real Eftate ; And conſequently *- 


that it was an Eſtate Tail. 


y Mr. 


+ — Oo RG 92 
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tr. 273. f Mr. Juſt. Fofer.alſo held that the Teſtator intended the 
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Land to go over ; and that it was an Eftate Tail. 


eies, the Deviſe over could not have taken Effect; being after 
a dying without Iſſue; [V. Ante, P. 272. Lord Mansfie 


0 If the Wor - Ln icy was confined to pecuniary 72 
ac 


cordingly.] 


\ Beſides, Charles Tayly who was One of the Perſons before 
named, has no pecuniary, Legacy given im, ſo that it muff 
mean Land; as to Him. & Weg. 


And theſe are ſmall Legacies, (one of them only of 150 
And payable within a Twelvemonth. Therefore the Teſta- 
tor cannot be ſuppoſed to apply this Limitation to em; but 
to the Land which He had deviſed by his Will. 

| Per cur. unanimouſly 


Jupe@menrT for the De yENDANT. 
(vis, of Nowsvir of the PLainT1IFE.) 


Denn werſ. Lord Cadogan et af. 


* 


| Tus Day having been appointed for a Trial at Bar, in 


this Cauſe, Ox LY 9 of the Fury appeared. 
Sir Richard Lloyd pro Ouer* prayed a Decem Taler. 


By the Courſe of the Court, this Trial could not have come 
on again, till Michaelmas Term (the immediately next Term 
being an L,ueable Term, wherein there are no Trials at 
Bar.) | 


But the Court obſerving the great Expence and Delay 
which would by this Method of Proceeding be occaſioned. to 
the Parties, aſked © Whether there were Gentlemen of the 
County enow in town, to make a Complete Jury,” 


And being told that there w¾ere; And the Gentlemen 
of the Jury who now attended, expreſſing a Deſire not to 
be kept in Town, | 
The Count ordered the Return of the Decem Tales to be 
on the Monday following ; (though there had never been be- 
fore an Inſtance of it.) u 304 je 


= 


a 0o0W 
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t And by ſo doing, they ſaved vaſt Expence, as well as f Page 27 


ſome Delay to the Parties concerned. 


For now, on Monday 2d May 17 57, A full Jury appeared : 
And the Trial proceeded, : 


The Cauſe itſelf had no Difficulty in it; And was ſoon 


over, ' 


For the Leſſors of the Plaintiff claimed as Heirs at Law 
of George. Smith, Eſq; who died in 1607 : And they drew 
down their Deſcent through two Siſters, who had married 
Carlos and Underwood. One of their other Anceſtors, as they 
pretended, was Francis Smith, third Brother of the firſt Lord 
Carrington, (Charles Smith, alias Carrington ) But they could 
not by any Means make this gut, 


Their Claim was as Heirs at Law, under a Family Settle- 
ment of the Lord Carrington, in 1687. But they could not 
ſhew the leaſt Prgbability that Francis the third Brother of 
the Lord Carrington (whoſe Eſtate was prior to the Plaintiff's 
Claim) was dead wwithqut Iſue. 


Whereupon the PTAlxTITT was NonSviTED, 


TheCovur T, on the Application of the Gentlemen of the 


Jury, took off the Fines (of 201. a- piece) which had been 
et, on Saturday laſt, upon the Defaultery, 


- 


Hawkins wer/. Colclough, Tueſday 3d 
May 17574 


* 


Tun. 29, 30 C. 2. Ros bo 962. | 
| (Lord Commiſſioner Wilmot abſent, in Chancery.) 


PF an Action of Treſpaſs for an Aſſault Battery and falſe Im- 


priſonment an AwAR D (made pending the Action) being 


Peng to this Action, and a Tender of the Sum awarded: 


he Plaintiff demurred. | 


The Award (which was made upon a Submiſſion of all 
Diſputes, c.) was in theſe Words“ Whereas there has 
been a Suit at Law between the Parties, that hath run to a 
great Expence on both Sides; And it being left to me to 
* make an End of it; I determine That they ſhall each 
of them pay their own Charges at Law; And that 
the Defendant pay the Plaintiff five Shillings, for his making 
the firſt Breach in the Law.“ 


Mr. 


. 
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1 of the La. 


1 — Anguiſh pro. Quer objated the Hurd, © beiog 


21 


1ſt. Uncertain ; 


Adly. Not final. 


Firſt—lIt is uncertain. The Submiſſion, is ; of . Mat- 
ters: And the Award does not at all ſhew, ich of them it 
means to determine. 1 Ro. Ar. 242. Letter B. pl. I. 2 el. 
10. 
wh IId 1 a f 
nc an Averment without: a Fe to e is of no 
Wente 1 Ld. Ræym. 246. in the Caſe of Bacon v. N the 
yu Reſolution i is pry _— 


This ia an Addion of Treſpaſs The Subraifſion i is of all 
Treſpaſſes : And the Award does not diſtinguiſh ww/hart Treſ- 
paſſes it determines. 1 Ro. Ar. 251, Letter I. pl. 1. and pl. 
3. and the. Caſe of Marv v. Samuel in Popham 134. and 2 Ro, 


Rep. 11 the Caſe of Bacon v. Dubarry (before cited.) The zd 


Refolution ſays That the Award was void for the Uncer- 
*.tainty, without Releaſes.” | 


Now here are no Releaſes, Each i is to pay SS Own: 3 
And the Defendant is awarded to pay to the Plaintiff 5s. 
; his [the Defendant 4 K . pf MN Vie Breach 


The. Injury ROTO br was Aﬀfeale Nase * falſe 
Impriſonment. And here is no Satisfaction awarded for the 


Injury. 1 4. . 2475 N Caſe of Freeman v. Ber- 


. nard. . 


Second Point—Tis not 8 Which 1 i ought to be. 


An Award muſt be find, But this want was made pend- 
ing the Action: And it does not put an End to it, at all. 


Under this Head, Ie cited 1 Ro. Ar. 252. pl. 16, 1 


But One of theſe is marked by the Abridger, a, | 
The other, © Contra. 15H. J. 22 Allo 2 Strunge 1024. 


The Caſe of Tj ipping v. Smith Where the Award was held 


ill ; being uncertain, and not final. And Cro. Eli. 904. The 


Caſe of Culſton v. Harris Where the Award was holden void ; 


becauſe Nothing was awarded to the Defendant, nor to be free 


from Suits : So no LAGOS to * 


Vr. Caldecat contra pro Def... 


This Award i is ande by Conſent of he Plaintiff, and 
| by LANE of he * And though pleaded as being made 


| . | 


Pry a «a 1 


. 


an Oo 


ed. MO Rd Lg 


1 their 0 and Chargis at aw; And that the ſaid J. 
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1 3 PS Action, wis. a the Action brought and + P, a. 8 
the Plea pleaded z yet the Court will determine "oy the 
mere Validity of it. 


Iſt. It der. eppear upon = partculr Suit, the Award 
Was. 


The Gonerality of the Submiſſion is not inconſiſtent with 
the Parcicularity of the Award. 8 Rep. 98. E. Baſpo' $ Cale. : 
[2d Reſolution. ] { 


This ſhall be taken to be the w/ole Matter depending be- | Eo 
tween the Parties: And no other Suit than this appears to have | | 
been depending, between the 2 


The Caſe of Racon v. Debian, in 2.4 Rum, a 20 


like or fimilar to the preſent Cale. 


ann made rendered, , he Adio of Trp is 


. of Nt 2 ſo. 
[The Was EY a Ege 1 — Diſchirge] © 


The preſgnt Aw rd (whych v. ade by a ler) recites 
that has as such 4 5 2 (5A left ro Him to 
make an End of the ſaid Suit, He determined as follow, wis. 


*© 'That the — H. and — C. ſhould each of them pay 


„C, ſhould pay the ſaid 75 W or Soy the 
, Breach FEI n ot f wot Pres 


And this may be pleaded in n Ber, in in another Action. th 


| The Arbitrator certainly intended to make an End of this 1. 


Suit depending between by Ne ; 09 gr 50 adeguate 
#0 the d. | 


Mr. Anguifh in Re eden = Conſent to 
«« plead this Award 1 in Bar,” _ Yet bas 5 6; maven to the Award 


itſelf are ſtill open 


This is not ſiexun to be the only Matter between them: And 
non conſtat that the Award was made W this particu- 
„ A * 48 | 


x ? 8 ö 


wad , 


2. agree "RY Payment feharges' the "Treſpaſs But then jt 
ought to appear Pg the Payment was in Satisfaction of the 


n. Treſpaſs. Which does not appear in this Caſe, [ 


Lo xn 


— erm 30 Geo. 2. 
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The Queſtion is Whether this be a gud Award. 


Awirds are now deere with greater Latitude and leſt 
Strictneſe, than they were formerly, And *tis right that they 
| ſhould be liberally conſtrued ; . becauſe they, are made by 

judges of the Parties on Chooſing. And this is often, (as it 
is here,) in Caſes of * CS OR "where the Play Is not 
worth the Candle. 


Indeed they muſt haye 79290 e two PRES, to be certain, 
and Rudi. | 


But the Certainty may hy judged of ** to a common 
intent, and conkiftent'with dar and ee Pro Re a3 1 

This Submiſſion is, in e, Terms, « of All Actions, 
Controverſies and: Suits, between them,” The Arbitrator 
recites Ox x ;-referring to the Submiſſion, as authoxizing him 
to determine i it: And it appears that this Suit was depending 
between the Parties. And the Parties have not deſired to. 
heard upon any more than. this. * Therefore there is no 
probable ann of any 17 


2dly. As to its being Kauen en 15 ** bod 
and fair Alard. T | 


at? Þ 3: 


The 3 San a de Te rl We Dr ; 
and ſeems to have thought both? Parties to have been in the 
waong ; ; and therefore. awar ed each to ſtand by his own Coſts. 


And the 5 c. awarded to be is prainly in Serie een 
of this — Action; and NS ore a a «Dicer oY i, nde 
paid or, tendered, rr 8: Sil mani c 199.103 

And oa a againſt "critical PIER in — 
Awards made by Judges of the Parties own Chg, in order 
.to * nn of Dips Lhetyreen ee 


| Therefore He 1 was clear that the Judgnens ought os be for 
the Defendant. 3 


, * 
, | &/ * 1 * . * £ 


"Mr, Juſt. bannen concurred— 


The Subuiffion 3 is Cd : The Arbitration is alledged to 
be © de et ſuper Premiſfis;” And it does not appear that any 
Thing elſe was before the Arbitrator. It's plain that /i. 
Matter was ſubmitted: And We have no reaſon to * 


chat there was any _ 
#3 And- 


„„ - . Dil. i... as 


+ uw , 


* * 
* * 
* — 
given; 
* 1 


— — 


2 Eaſter Term 30 Geo. 22. 


"RY 


- * —— 


* * 


been guilty of the firſt Breach of the Law. Therefore it is 
the ſame as if it had ſaid © in Satisfaction.“ Therefore it is 
mutual and final. et n ee 


And Awards ought to be conſtrued /berally and favourably. 


$2 33 f 


Mr. juſt. Fos re * concurred, for che Reaſons already 


Jupcmenrt for the Derenvanrt. 


| Perry v. Nicholſon. * 

A FTER an unſucceſsful Motion, made on the Part of the 
A Defendant, to ſer aſide an Award; and ah equally 
unſucceſsful One, made on the Part of the Plaintiff, © to en- 
force it by an Attachment for Non-performance ;” The 
Plaintiff found Hiniſelf obliged to have Recourſe to his Action 
againſt the Defendant upon 11e. 
And now, upon an Action of Debt brought by Him on 
this Award, reciting that in an Action of MHumpſit, the Par- 
ties, at the Trial, had ſubmitted % ʒ Matters in Difference in 
tie saID Causk, to certain Arbitrators, e, ſo as they 
ſhould publiſh their Award iv WR TIN concerning the 
Premiſſes, before, c; And that they accordingly did publiſh 
their Award in WRITING, Cc, and awarded “ that the 
* Defendant Niro ſhould pay to the Plaintiff Perry, 48/ 
« 114. 10d; in full Payment Diſcharge*and'SatisſaRion of all 
Money whatſoever or any Ways due or owing unto Perry 
* by Nicholſon, at the Time of commeneing the taid Action; 
and that 4 L. L. Actions depending between them for amy 
% Matter, Cauſe or Thing whatſoever —_ before or at the 
Time of referring ſhould from thenceforth ceaſe ; and that 
upon Payment of thiat Sum, they ſhould within two Days 
* after the Turxation of Coſts in the Action and Payment 
thereof to Ferry, ſeal and execute to each other, GN E AAL 
Releaſes of all Matters in Difference in the ſaid Cauſe.“ 


Then the Plaintiff avers that there was, at the Commence- 
ment of the Action, or at the Tinie of Reference, 10 other 
Money whatſoever, any Ways due to Him the ſaid Plaintiff 
Perry from Nicholſon, but the Matter in Difference in the ſaid 
Cauſe; And that No other Action was depending between 
"them And that the Colts were !axed at 28/. | e 


The Defendant pleads that no ſuch Award was made.” 
Replication that there was ſuch an Award, Sc.“ And 
Iſſue joined thereupon. | , = 
S + 3 Fs he 


1 And ie P ſufficiently final : It is to pay 57. ro & having {Page 278. 


- WW 


A Term 39 Geo. 2. 


4 P. 279. 
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92 The Plaintiff gave in Evidence, an Fly in * 
indented, under the Hands and Seals of the ſaid Arbitratort 
named in his Declaration and Replication, with the ſollowing 
Variations from and Additions to the Award ſer forth in the 
Declaration—vis. There was in the ban os, 


"1ſt. An Omiſſon (after the Award © to pay Ec. 0 of thals | 
ſollowing Words That Nicholſon at the ſame Time deliver 


* up to Perry a Promiſſory Note of Perry's payable to Nicholſon 


« gr Order for 5. 75. to be cancelled.” 


2d. A Miſrepreſentation of the Releaſe : Which is, © that 
© they ſhould execute MUTUAL and general Releaſes of all 
« Actions, £c, Debts, fc, for any Matter Cauſe or Thing 
« whatſoever from the beginning of the, World unto, * N 
. the Date bereof. 


zdly. The Award LAT in N is by Dona,” in- 
dented under Hand and Seal : Whereas the Award me 
upon is only an Award in Writing,” merely. Arg 


Upon this Evidence, there was a Verdict for the Plain- 
tiff. ſubje& to the Opinion of the Court, on this Queſtion, 
25 Whether there be MATEREAL Variances between the 

Award declared upon, and the Awerd 8 in — 1 


Mx. Serjeant Ha w r rare r. 


This Action is an AQion of Debt o aw 1 "Pk RD iel; , 

lot an Action of Debt en the Arbitration Bond : And on 
uch an Action, no more needs be ſet out, than is material, 
and enought to intitle the Plaintiff to his Demand. 1 Leon. 72. 
the Caſe of Smith v. Kirfoot, 1 Salt. 72. the Caſe of Porelatid 
v. veg. Both which Caſes are enn } Spb) 


i” * 
* 


Another Rule concerning Ade is; Wande Cual „ 
the Words of them may be refrained, ſo as to he conſtru 
to amount to no more than they ought to amount to. One 
Way of doing this, is by Aver ment connecting the Award 

ak the Submiſſion: As it is ſaid in the Caſe in Aleyn 51, 52. 
be v. Spark: ¶ firſt Point] That the Words de Premiſfis 
—_ been newly uſed in pleading Awards; in order pro- 


44 perly to apply the General Words proportionablere to: = 


* n ſubmitted.” 
| Another Way of doing this, is by pleading them according 
to their legal Operation. 


* 


Another Way of reſtraining * Generality of W * is Ov 


Intendment of Law As was done in 1 SS. 74. Simon v. Gavil. 
Another 


* 


—_ 
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| Another Way is by pleading the Matter; (which is the ® P. 280. 
r Way for the Defendant to take Advantage of it:) As 
| in Moore 365. No. 1242. The Caſe of Lea v. Paine. 
Another Way is, that an Award may be good in Fart, and 
bad in Part; if relative to diſtinet Things. 


To apply theſe Poſi tions—Here are four Things awarded: 
Which it is true, are not all PI ſet forth. | 


But ALL that is NECESSARY #0 THIS Suit, is ſet forth ; 
The Other Things are not relative 7o it. And here is an 
Averment ** That no other Thing was in Diſpute. 4 


The Queſtion is, Whether this Award h in Evi- 
9 dence proves che Declaration.“ 


No All that is material in the Declaration, upon ỹ Ac- 
tion of Debt upon the Award, is the Award of the 48. and 
the 28/. Coſts, So that it Is ſufficient to EET 


ration, 


Mr, Ane VISH contra pr „. 


TY 1 is an Omiſfen of that Part which obliges the 
Defendant Nicol/n to deliver up a; Note: Which Note 


1 Part of the Sum, and was in Conſideration to make 
| * t 487. | 


To e it 8 is . Becauſe, other- 
wh they would nor have ordered it to be our up. 


He cited 2 FIR ge The Caſe ak: e, v. aalen 
Where an Omiſſion vitiated the Award. 


Lo xp Mansr1er.p—after ſtating the Caſe, ſaid that no- 
ching was clearer, than that in an Action of Debt ur 0x an 
AwaRD, a Man has no Need to tate in his ANG ay 
ore of the Award, qr avg tomy homes | 
1 there be any Thing by way" of Condition i to | 


the Payment of the Money, the Defendant may fet it our in 
| pleading. 


This bas — the Law, ſo lon ong ago, as from the Time of 
the Regiſter : Where there is a Writ which ſets forth only ſo | 
EW as is neceſſary. . 8 it J 1 


0 w_ — 
= 


— 
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1 Page 281. 1 Then with Regard to the Neleaſe The Court will in- 


tend that the Rzleaſe ſhall extend o LY to the Matter under 
the Submiſſion. Beſides here they have averred That there 


% was no other Matter in Variance.” ot 


Therefore I think there is u o material /ariance berween 
the Declaration and the Evidence, 


Mr. Juſt. De x150n-—was 2s clearly of the ſame Opinion: 
Which he declared to the following Effect. 


The Queſtion is © Whether the Award given in Evidence 
is ſufficient to ſupport the Award ſet forth in the Decla- 


* e ee 
Now Nothing is claimed by this Action, but the Money. 


And the Queſtion is Whether it was neceſſary, in this 
Action, to ſet forth any Thing mars 'than ſupported his 


Claim to recover, and ſe ved /is Right to this Money. . 


It has been ſettled that in Actions upon awarDs (which 
are no Specialties) there is zo Occaſion'to ſet forth the 2v/ole 
Award: The Plaintiff needs not ſhew any thing more than 
what is neceſſary to ſupport that particular Claim; and to in- 
title him to the Ting; And if the Defendant will impeach the 
Award for any Thing, that is to come on h Is Part. 


1 Leon. 72. Smith and Kir foot's Caſe, is expreſsly ſo re- 

rr eee eee 
Littletor's Rep. 31 2; 31 3. Leake v. Butler, is a like Reſolu- 

non: Where the Form of declaring is ſaid to be taken from 

2 Writ in the Regiſter 111. Oo 


And this Diſtinctian between Debt upon the Arbard itſelf, 
and Debt upon the Arbitration Band, was admitted in 
AN Nein „ a on 4 2 M end ni AAN 
I Salli. 72. the Caſe of Foreland v. Marygold : Which was 
an Action of Debt upon Bond to perform an Award. And 
1 Lord Raym. 71g. Foreland v. Hornigoli is the ſame Caſe : 
8 it appears io have been an Action of Debt upon 
the Bond. 8884 


.. Here, the Award is That Nicholſon ſhall pay the Money, 
and deliver up the Note.“ And this is an Action of Debt 
brought by Perry, uro this Award, ſor the Maney, It 
Would, as I have already ſaid, have been a quite different 
_ Caſe, if it had been an Action, upon the Arbitraties-Bo xD, 
F wh ho, Bur 


” þ 1 
ak. 1 883 


oy —__—— * 
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t But it is here good, even though on the mere Face 1 P. 283. 


of the Declaration it ſhould appear as @ bad Award, by 
appearing thereupon and as there ſet forth, as if it were 
only an Award on one Side. For the Plaintiff, in this 
Action upon the Award itſelf, needed only to ſhew ſuch 
Part as he grounds his Action upon. | 


Then as to the Raleaſes—The Award“ of General Re- 
* leaſes,” was void, as to oTHER Matters not ſubmitted. 
Here, nothing is ſubmitted, but in ie particular Action. 
And in an Action upon the Bond, a Releaſe as to all 
« Matters under Submiſſion,* would be a good Plea; 
though the Award be an Award of © General Releaſes.” 


But here it is expreſily awerred, © that there were no 
„% 0THER Matters in Diſpute.” However, there was no 
Occaſion for that Averment ; becauſe We would nor have 
intended that there were any other.“ 


Mr. Juſt. Fos rE R was of the ſame Opinion, 


He ſaid it was ſufficient in an Action of Debt upon the 
AwaRD ITSELF, to ſet forth ſo much only as is neceſſary to 
ſupport the Plaintiff's Claim: The oer Part of the Award 
may, perhaps, be performed. | 


He thought therefore, that the Evidence well proved the 
Declaration, 


Per Cur. unanimouſly (Mr. Juſt. Wilmot abſent) 
Let the Pos TE a be delivered to the PLatwnTiye. 


Wright, ex dimiſſ. Plowden Arm, v. Cartwright. | 


O® a Caſe ſtated, from the Aſſizes. 


Edmund Plowden being ſeiſed in Fee, demiſed on the 5th 
of October 1676, by Deed, (wiz. by Indenture of Leaſe 
between Him and Elizabeth Cartwri 1 ONLY,) to the ſaid 
Elis. Cartwright for 99 Years, if ſhe ſhould ſo long live; 
and after her Death, if ſhe happen to die within the faid 
Tz RM, or other End or Determination of the ſaid TERM. 
the Remainder 7/hereof to Rowland Cartwright her Eldeſt 
Son, (then under Age,) for and during the R-fidue of the 
ſaid Texm, from thence enſuing and fully to be complete 
and ended: Yielding and paying, Cc, and doing Suit at 
2 Mill, Sc; with a Penalty for every Time that She or 
Rowland ſhall grind at another Mill; and paying a Heriot 
on the Death of Either, And it is * that 

OTH , 


— 


as 


Eaiter Term 30 Geo. 2. 


| happened on th November 1753. 


i ?- 285 | Born of them ſhall repair c. And the Leſſor on his Part 


covenants that Bor ſhall quictly enjoy &c. * 


En Che entered and Was poſlefied ; und died on 


the 4th of September 1694. Whereupon Rowland Carrwright 
entered, and was poſſeſſed, till the ſaid Rowland died ; which 


1 


The Leſſor of the Plaintiff is Heir at Law to. Edmund 
Phawoden, the Leſſor. The Defendant is the perſonal Re- 


preſentative of Rowland Cartwright. 


The Queſtion is Whether the Texm exif: i. e. 
Whether it continues BEYOND the Life of Eliz. Cartwright. 
For if the Tz km does not continue beyond the Life of E. 
C. then the Leſſor of the Plaintiff has a Title to recover: 
If it does, then the Defendant hath a Title, as Repreſentative 
of Rowland Cartwright. | | | 


Mr. 4flon pro Quer. 
Argued that the Term was expired : It expired on the 


Death of Elizabeth ; the Limitation. over, being void. And 


He cited Tr. 8 Elie. Dyer 253. b. pl. 102, which is ex- 
actly the ſame Limitation : vis. to V. Cecil pro Termino 21 
* Annorum, fi tam diu wixerit ; et fi obierit infra prædic- 
tum Terminum, tunc Fc. The Remainders were holden 
void; becauſe the Term is determinable upon the Life 
* of V. C. And He alſo cited Cro, Eliz. 216. Tr. 
32 Eliæ. The Caſe of Green v. Edwards, That was ex- 
actly this Caſe. It was a Leaſe to J. S. for go Years, if 
he live ſo long ; and if he die within the Term, that then 
his Wife ſhall have it, durante toto reſid' Termini 8 : 
It was held void to his Wife ; and that She took Nothing. 
And He ſaid that 1 Co. Rep. 153. b. Rector of Chedingtor's 
Caſe, is expreſs and full to the ſame Effect; and was agreed 
per tot Curr, And that Co. Litt. 45. b. is expreſs that 
* Term” ſignifies the Effate and = a9 o that paſſes z and 
differs from a Specification of the Number of Years : And 
ſays, So note the Diverſity.” | | W 
All which Cafes, He inſiſted, prove this Limitation to 
He cited Sheppard's Tuuchiſtone of Common Aſſurances 274. 
Where it is Kad“ that if 4 ul makes Az to 1 
for 80 Years if he ſo long live; And if he die within the 
Taid Term, or alien, that then his Eftate ſhall ceaſe z and 
by the ſame Deed the Leſſor farther lets to B. for ſo ma- 
ny Years as ſhall then remain unexpired after for the 
Reſidue of the ſaid Term of 80 Years, if he ſhall ſo long 


live; in this Caſe the Leaſe to B. during the Reſidue 


cc of 


ar ” 


— 3 
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4 of the TEAM,“ is void ; For after the Death of A, the + P. 284. 
Tekw is at an End. But if He fay, © for and during the | 
* Reſidue of the 80 Years,” it is good. | | 


Mr. Nares contra pro Def. was beginning to ſpeak— 


But Loxd Mans+1t:D ſtopped Him; (as not being ne- 
ceſſary:) And He Himſelf proceeded thux<= ?- 


LoD MaxsrIzID— The Diſtinction juſt cited from 
8 (which He takes from tlie Rector of Chedington's 
Caſe,) makes no Difference; i the Word © TERM“ may 

gnify the Time, as well as the Intereſt ; For then it becomes | 
merely a Queſtion of Conſtruction, hich Senſe the Word | 
** ought to be underſtood in,” [ | 
Bo Anderſon argued, in Green v. Edwards : He aid, 
« If the Wife had been a Party to the Deed, Durante ter- 
„ mino ſhould not be taken for the Intereſt, but for the 
* Time,” He ſaid, © The Word Term cannot be taken to 
„% mean the Intereſt which the Huſband had for go Years.” 
(For if it is /o underſtood, By his Death the whole would be 
determined; And the Wife could have Nothing: And there- 
fore it could not be uſed in this Senſe, But the Leſſor, by 
the Word © Term,” muſt mean the Time of go Years: And 
the Word, Term” ſignifies as} well the Time or Space of go 
Years, as the Intere/?.) The other Judges held the Limita- 
tion by way of Remainder to be woid, from the Uncertainty of 
Commencement : And denied that the Wife's being a Party 
would have made any alteration, 


The Old Caſes held that there could be 10 Remainder 
or Subſtitution of TERM aft-r an Eftate for Life, by Deed 
% or Will” It was a mere Po/ibility. It was void, from the 
Uncertainty of Commencement. There was no particular Eftate, 0 
The Gift of a Term (like any other Chattel) for an Hour, | 
was good for ever. 


The Objections were ſubtile and artificial. 


When long and beneficial Terms came in Uſe, the Conveni- 
eco Families required that they might be ſettled upon a 
Child, 4fter the Death of a Parent. Such Limitations were 
ſoon allowed to be created by Vi And the Old Objections 
were removed, by changing the Name, from Remainders, to 


Exescuroxy Deviſes. D 


The ſame Reaſmn required that ſuch Limitations might be 
created by Dzed : As, for Inſtance, Marriage-Settlements, 
to anſwer the Agreement of Parties, and Exigencies of Fa- 
milies. Therefore, to get out of the literal Authority of _ 
"ates. 


* 


1 1 
— _—_— — 


es CEE 


— — 
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W Diſt inction was invented : A Remain- 
der might be limited for the Reſidue of the Tears; but no 
for the Reſidue of the Term. | 
| Now in is Caſe, upon the true Conſtruction of the Leaſe; 
I am clearly of Opinion, That the Land is demiſe to the 
** Son for /o many of 99 Tears as ſhould be unexpired at the 
* Death of his Mother.” 
There are many Maxims of Law, That Deeds, eſpecially 
ſuch © as execute mutual Agreements for valuable Conſider- 
< ation, ſhould, be conſtrued liberally, ut Res magis waleat, 
according to the Intent which ought always to prevail, 
unleſs it be contrary to Law. : | 

The Paſſage from Coke Littleton 45. cited by Mr. Afton, | 
defines the Word Term” to ſignify, in Underſtanding of 
Law, ** not enly the Limits and Limitation of Time, but alſo 


he Eſtate and Intercſt which paſſes for that Time.“ 


/ in this Leaſe, the Word be taken in the larier Senſe, 
The Widew can only have it for ſo many of 99 Years as She 
mould live; And the Son have NoTHINs aſterwards, 


But it is manifeſt that an Intereſt was underſtood to cor- 
tinue after lier Death, to be enjoyed by her Son. + | 


From the Courſe of Nature, it could not be ſuppoſed that 
She would outlide the 99 Years. Rowland is to pay a Pe 
nalty for grinding at another Mill. He is to pay 4 Heriot on 
the Death of his Mother, He is to repair. The Leſſor 
covenants *©* that Rowland /hall quietly enjoy :” i. e. for 10 
many Years as ſhould not be run, at the Death of his Mother. 


The fr} Senſe of the Word makes every Thing conſiſteft 
and effectual: The ſecond Senſe deſtroys One Half of the 
Leaſe, as repugnant and contradictory to the Other. There 
ought to be no Doubt, therefore, in Which Senſe the Word- 
ſhould be underſtood. | | : 

Mr. Aon has laid no Streſs upon the only ObjeRtion 
which weighed with Anderſon, ſo long ago as the 33d of 
Elizabeth: vin. That Rowland was no Party to the Leaſe :” 
And rightly. The Reaſon 2% He was no Party, appeats 
from the Leaſe: He was then an Infant. The Mother 
contracts, and procures this Limitation for Hin, A Grant 
may be made to a Perſon, by a Deed to which He is no 
Party, Rowland accepted, and actually enjoyed, after his 
Mother's Death, from the - 4th of September 1694, to his 
own Death, the 5th of Nowember 1753, The Leaſe was fo 
- mrelligible to every un learned Eye, that no Body doubted 
of his Title, for 60 Years. 


Lim'ta- 


nm e „ . 3 


— 
— 
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limitations of Terms are now of general Uſe, Their 5 P. 286: 
' Bounds are ſettled. The Rules concerning them are certain 
- and eſtabliſhed. When they came to be allowed by Will, 
or by Declaration of Truft, the /ubftantia! Rea ſon was the 
Tame for allowing them by Deed. A ſtrained Conſtruction 
ſhould not be made, to overturn the /awuful Intent of the Par- 
ties. It was lawful, to ſecure the Leaſe for the Benefit of 
the Mother during her Life, and aſterwards by way of Pro- 
viſion for her Son, All the Parties undoubtedly intended it. 1 
The Covenant here, that Rowlynd fhould enjoy from the 
Death of his Mother, for the Reſidue of 99 Years,” is ſuf- 
ficiently certain; and might, of itfelf amount to a Leaſe, 


Ms. Juſtice Dx vis o This muſt be taken that She ſhould 
hold it for ſo much of the Term of Years as the thould live ; 
and Rowland, during the Remainder. 


The Intention of the Deed is obvious: And it certaioly 
ſhews, (upon the whole Tenor of it.) that the Intention of the 
Parties was that Bork ſhould enjoy during the whole 
„Term and Number of Years.” And if We can ſupport 
the Intention, by any Conſtruction, We will do it. 


Mer. Juſt. Fos TER was clear chat the Ix TEX TIOx was 
that Bot ſhould enjoy during the whole Term and Number of 
Years : Viz. Elizabeth for ſo long of it, as the ſhould live; 
and Rowland, during the Remainder. All the Circumftances 
ſhew this; And the reſerving a Heriot upon the Death of 
Rowland proves the Intention to have been That the 
*« Term ſhould continue to Rowland, after the Death of his 
« Mother.” And the Covenants all along run, That Row- 
* land ſhall quietly enjoy.” | 


Therefore He concurred. 


| Per Cur. unanimouſly (Mr. Juſt. Wilmot abſent,) 
RuLgowThat the PAIN TI be NONSUILTED. 


© = Eaſter Term 30 Geo. 2. 
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+ Lant Eſq; werſ. Norris. 


4th May FP. 29G. 2. Rot I 609. 
1757. ads fc 


The Count full. 


"THIS was an Action of Covenant, by Robert Lant Eſq; 
Sen and Heir of Thomas Lant Eſq; againſt William 
Norris Adminiſtrator of Fo/n Norris Eſq; his late Father; 
which TJo/m Norris was Aſſignee of Thomas Wilſon: And it 
was upon an Indenture of Leaſe made on 23d January 1707, 
by the ſaid Thomas Lant deceaſed, who was ſeized of certain 
Meſſuages Ground and Premiſſes (mentioned in the Inden- 
ture,) of the One Part, and the ſaid Themas Wilſon, on the 
other Part; whereby, in Conſideration of 200/. to be laid 
out in upon or about rebuilding upon the Ground and Pre- 
miſſes thereby demiſed, and other Covenants, the ſaid Tho. 
Lant did demiſe to the ſaid Tho. Wilſon, all that Piece. of 
Grouna, anD all the Meſſuages Tenements Houſes &c, thereon 
ſtanding, in Suffolk Place, in the Pariſh of Sz. George the Martyr 
Se, butted and bounded c, from Chriftmas 1715 for 43 
Years at 171. per Annum Rent. 


Thomas Wilſon, the Leſſee, covenants to lay out the ſaid 
Sum of 200l. within 15 Years, in ERECTING and REBUILD= 
iNG of Meſſuages or Tenements or ſome other Buildings, 
upon the Ground and Premiſſes; And from Time to Time, and 
at all Times, all and ſingular the ſaid Meſſuages or Tene- 


ments /o To BE ereded, with all ſuch other Houſes Edifices 


Sc, as ſhould at any Time or Times THEREAFTER be 


erected, Ec, to repair fc: And THE SAID DEMISED PRE- 
MISSES, with all ſuch other Houſes Fc, so WILL AX 
PAIRED c, at the End or other ſooner Determination of 


the ſaid Term, 10 deliver up c. | 


Wilſon entered, Tho, Lant died 2gth May 1722, ſeiſed: 


And the Reverſion deſcended to Fohn Lant, his Son and 


Heir. 


On 24th March 1738, Wilſon aſſigned the Term to John 


Norris: Who entered. | 


On 24th March 1728, Fohn Lant died ſeized: And the 
Reverſion deſcended to the Plaintiff, his Brother and Heir. 


The Breaches aſſigned were, firſt, That after the Term 
came to F. Norris, and after the Plaintiff became ſeized of 
the Reverſion, and whilſt the ſaid 7. N. was poſleſied, vis. 

on 
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ALL the ſai iſed Meſſuages to be uncovered c; by 
reaſon whereof the Walls of the ſame demiſed Premiſſes were 
out of Repair; and goes on to other Damages, ſtill calling 
them (all along) te ſaid demiſed Premiſſes.” 2dly. That 
the ſaid F. M. did permit 6 Meiſuages, Parcel of the ſaid 


dAdemiſed Premiſſes,” to be proftrated; and to remain ſo till 


his Death. 3dly. That the ſaid J. N. on iſt March 1747, 
did pull down 6 other Meſſuages then erected and built on the 
ſaid demiſed Premiſſes. 


Plea as to the 1ft Breach, That the faid T. Wilſon or his 
Executors did not within 15 Years, or at any other Time 
lay out 200/, or any Part thereof, in erefing or rebuilding 
of any Meſſuages: And that the ſaid Meſſuages had never 
been rebuilt. As to the 2d Breach, the ſame Plea. As to 
the zd Breach, © Non infregit Conventionem,” To all the 
Breaches, the ſame Plea as above to the 1ſt and 2d over 
again, That 7. V. never laid out 200/.” and: © That the 
** Meſſuages never were rebuilc ;” and © That J. NM. after 
He became Aſſignee, and after the Plaintiff became ſeiſed 
of the Reverſion, iſt March 175 3, died inteſtate, ſo poſſeſſed; 
and Adminiſtration was granted to the Defendant: By 
Virtue of which He entered; And being ſo poſſeſſed, be- 
„ fore exhibiting the Plaintiffs Bill, wiz. 24th June 1754, 
<< aſſigned the demiſed Premiſſes to One Fo/m Townſend for 
the Reſidue of the Term; who entered, and is poſſeſſed.” 


The Plaintiff demurs generally to the iſt Plea to the iſt 
Breach, and alſo to the iſt Plea to the 2d Breach ; ſpecially, 
to the 1ſt Plea to the 3d Breach ; generally, to the 2d Plea 
to the 3d Breach ; and generally, to the laſt Plea to all the 
Breaches. There was allo a Plea of Non proftravit: And a 
Demurrer to It. | 


The Defendant joins in Demurrer, to all the Demurrers. 


Mr. Winn, for the Plaintiff, urged that the Pleas were no 
Anſwer ; and that they neither confeſſed nor avoided the 


Charge in the Declaration, nor denied it, 


Mr. Gould contra for the Defendant, gave up the Pleas : 
But He objected to the Declaration, vis, That the Inten- 
tion of the Parties was to confine the Repairs to the Build- 
ings thereafter TO BE. erected: as it appears that there were 


W Buildings (of any Conſideration): upon the Land, at 


the Time of the Leaſe; nor is there any Averment in the 


Declaration That the Leſſee“ (Wilſon) ever did erect 
any ſuch,” Which Averment ought to have been made, 
in order to have maintained this Action: For, without fuck 

U 2 Erection. 
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a Plaintiff muft ſhew every Thing in his Declaration, that is 
neceſſary to maintain his Action. 


The Words the ſaid demiſed Premiſſes““ muſt relate to 
thoſe in the Beginning of the Covenant; and therefore only 
mean and intend That he ſhould leave hem, wiz. the new 
* reed and rebuilt Edifices, in Repair, at the End of the 
8 | 


The Covenant is future Ard the Leſſor could not have 
any Action upon it, till the End of the Term. 


Ir appears by 5 Rep. 21. @. Sir Anthony Main's Caſe, that 
if a Man lets a Manor for Vears; and the Leſſee covenants 
to keep the Houſes of the Manor and whatſoever was within 
the Manor, in as good Eſtate as he found them, during the 
Term; And the Leſſee makes Waſte in the Houſes, and in 
cutting Oaks ; the Leſſor may bring an Action of Covenant, 
before the End of the Term, for the Oaks; For, for them, 
it was impoſſible that the Covenant could be performed: But 
'tis otherwiſe, of the Houſes. | | 


And with this agrees Fitz/h. Nat. Brew. 8vo. Edition, 324. 
Letter I. the ſame Law, Though if he ſells Timber, Cc, 
[if he do Waſte in Wood] he may have an Action of Cove- 
nant DRIN G the Term: For that (ſays the Book) cannot 
be repaired.” 


He likewiſe cited 1 Salk, 199. The Cafe of Greſcot v. Green, 
Where the Leſſee covenanted for him and his Aſſigns, to re- 
build and finiſh a Houſe wwithin ſuch a Time; And after the 
Time expired, the Leſſee aſſigned over the Premiſſes, the 
Houſe not being then built and tinithed according to the Co- 
venant: And per Holt Ch. Juſt. This Covenant ſhall not 

bind the Aſſignee; becauſe it was broken before the Afignment. 
Aliter, if ele after the Aſſignment; As if the Leſſee had 
aſſigned before the Time had been expired. Which Cafe was 
"Cited to prove © that the Action did not lie in the preſent 
** Caſe ; becauſe the Aſſignment was made after the 15 Yeats 
were expired.“ 


- "Mr, Minn The Record is now to be conſidered as upon a 

General Demurrer to the whole Declaration: And I ſhall rely 
on the iſt and 2d Breaches, and not on the zd, (which has, | 
own, received a proper Anſwer, by Iſſue being offered.) 


Covenants are to be conſtrued ſor the Benefit of the Co- 
ve nantee; not of the Covenunter. * TEE 


Theſe 
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be laid out in Repair of hem, ox in erecting New Ones: 
Then there is a Covenant to repair the Buildings 4 be 
« erected on the demiſed Premiſſes; and the $Sa1D DEMISE 
* PREMISSES, and others To to be erected, ſo being well 
<« and ſufficiently repaired Cc, to leave c.“ 


This intimates that the demiſed Buildings, as well as the 
New Erections. were to be kept in Repair. Here is ſuffi- 
cient, from whence to collect the Intention and Meaning of 
the Parties, to be ſo: Which will amount to a Covenant. 
And upon this General Demurrer, the Court will not intend 
that the 2001. was laid out only on the oer Buildings newly 
to be erected. | 


Lord MANSFIEL Do 


I chooſe to look into it, and confider it a little, No 
particular technical Words are requiſite towards making a 
Covenant. | 


Mr. Juſt. Dr x15 0x—The Queſtion only is Whether the 
Words demiſed Premiſſes,” are omitted, by Miſtake, in the 
former Part of the Covenant; or ſuperaded, by Miſtake, in 


. the latter: For there appears to be a Miſtake in either 


One or the Other, in the Deed itſelf. The Leaſe is a Build- 
ing Leaſe, 


Now the Premiſſes then flanding were to be pull:d down, 
Therefore it could ſcarce be intended to covenant to repair 
them, The Covenant to repair,” is confined to the Tene- 
ments 7o be erected: The Covenant © to leave in Repair” 
extends to the demiſed Premiſſes, together <vith all ſuch Other 
as ſhall be thereafter erected. \ 2 


Mr. Juſt. Fos TEA Tis a Building and Repairing Leaſe, 


In order to look into the Leaſe, it ſtood over, with a 
| - CurIa ADVISARE VULT. 


And now, (having conſidered it till the next Day only,) 


Lo RD MANSFIEIPD ſaid, We are extremely Clear, That not 


only the Words of the Covenant, but alſo the Intent of the 


Parties, manifeſtly ſhew that it was #97 meant that any of the 


Money ſhould be laid out on the Old Buildings: But that they 
were to be pulled down; and that whatever he $HoULD 
erect. with the 200l. or otherwiſe, for his own Convenience, 
ſhould be kept in Repair, 


The words“ demiſed Premiſſes” are put in Oppoſition to the 
Buildings that were 10 BE erected thereupon with the 200/. 
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+P. 291. + And the Covenant “ to deliver up, is agreeable to 

N this Conſtruction: That Covenant being, to leave *© the 
demiſed Premiſes, together with all Ay other Houſes 
“Ke, as /hould be afterwards erected Wc, ſo well repaired.” 


It 1s therefore clear againſt the Plaintiff, upon the 1ſt 
and 2d Breach : and Mr, Winn acknowledges it tv be 
againſt Him on the mird, | 


Therefore the Court gave 
_ Jopcmenrt for the Derenvanrt, 


Wedneſday, | F razer's Caſe. 
4th May. 
3757 The Co ux was full. 


T HIS Frazer, being an Attorney of this Court, had 
taken for his Article-Clerk, One Smith, a Turn-key of 
the King's Bench Priſon - a full-aged Man, and who ſtil 
continued to act as Turn-key. It did not appear that any 
Money was paid ; or that the Maſter fed . lodged or enter- 
rained the Clerk, (though the Articles indeed covenanted 
that he ſhould :”) Nor did the Clerk officiate for Frazer, 
but in Matters relating to the Priſon, It appeared that 
Frazer had, fince theſe Articles, (which were dated only 
two Years ago, in 1755) become concerned in 63 Cauſes, 
on Behalf of the Priſoners in Gaol, "| _ © 

This whole Matter being diſcloſed: to the Court upon the 
Application of Mr, M/s, the Clerk of the Papers of the 
e 

The Co ux r were Al very clear that theſe Articles were 
merely colluſive; that the Whole was a Contrivance between 
Frazer and the Turn- key, to ſecure the Buſineſs ariſing 
from the Priſoners ; that the Exerciſe. of the Office of a 
Turn-key in 4 Priſon was, both in itſelf, and alſo according 
to the Intent and Spirit of the Act for regulating Attor- 
nies, a very improper Education for the Profeſſion of an 
Attorney, And that theſe Articles ought to be cancelled. 


c And accordingly, they were, by the Expreſs Order of the 
From EY. . 


CANCEL LE D in Cour (by Maſter Clark) and directed 
to be kept in Court, and not delivered back. , 


Pierſe 


r Wh 
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| 6 HIS was a Trial at Bar, on the Civil Side of the 


L Court, by a Special Jury of the County of York, 


The Queſtion was concerning a Right to track or tow 


| Veſſels, upon the Banks of the River Tees (which divides 


York/hire from the County-Palatine of Durham) from 
Yarum-Bridge up to Low Worſall, 


There had been a former Ifſue tried, © Whether the River 
Tees was a navigable River, from Yarum-Bridge to Low 
*« Worſall;” which Iſſue had been found in the Affirmative. 


And the preſent Trial was a new Trial, (a ſecond new 
Trial indoed) direfted by the Court of Chancery, upon an 
Iſſue Whether the 1 Plaintiff had a Right to a Track- 
path on each Side of the River (alternatively according 


 * to the Courſe of its Banks) for che Convenience of Tow- 


ing: without Let or Hindrance from, or paying any Ae- 
* knowledgment to the reſpective Owners of the Soil,” 


The Trial laſted till about Two o'Clock on Sunday 


Morning: At which Time, the Jury (after ſtaying out 


about a Quarter of an Hour) brought in a Verdict, 


For the PLainTire, 


Rex wer/, Roger Philips, Mayor of Carmarthen, Mond. gth} 
| | May 1757, 


(Lord Commiſſioner Wilmot abſent, in Chancery.) 


* HE Defendant had pleaded to an Information in 
Nature of a 2uo Warrant exhibited againſt him, to 
„ ſhew by what Authority he acted as a Mayor of this 
Borough,“ a Title of Election and Swearing under a 
ManDAamMus purſuant to 11 G. 1. c. 4. 


— 
8 
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t N. B. The Plaintiff did not claim this, as a difiin# peculiar Right 
of his own; but as a general Right claimable by a Perſons whoſe Occa- 
ſions led them to navigate this River, f 


anna ac 


But 


* Pierſe Eſq ; verſ. Lord Fauconberg. „ P. 292. 
(Lord Commiſſioner Wilmot abſent, in Chancery.) 7 May 


ten 
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* But the Swearing was (hy Miſtake) ſet forth to have been 
in the ſame Manner as it ought to have been in Cafe the 


_.  Eleftion had been upon he CnanTexr-Day. 


Upon the Replication, no leſs than 14 Iſſues were joined: 
Which went down, to be tried. before Ld, Ch. Baron Parker, 
as Judge of Ni prive. But one of the Iſſues (the gth) was 
taken upon the Swearing thus (erroneouſly) alledged to be 
before ſuch Perſons as were only proper to prefide U yo the 
CnanTEenr-Dar; (juſt as i. it had in Fact been un Election 
under THE CHARTER:) Which was a mere Miſtake in the 
Defendant's Plea ; For his R EAI Swearing in Fact was right, 


\ vis, AGREEABLE tO %e Directions of 11 C. 1. concerning the 


Manner of being ſworn under and purſuant to a Writ of 
Mandamus. The plea was worded thus, as to his being 
ſworn in; ce. (That aftet the Defendant had been fo elect- 
** ed and choſen to be Mayor, c; and before He took 
upon himſelf to execute the ſaid Office; to wit, at that 
sant Meeting and Aſembiys o holden upon the ſaid Friday 
the ſaid zoth Day of May in the 28th Vear aforeſaid in 
Manner aforefaid, He the ſaid Roger Philips, ix MER DI- 
* ATELY ter his faid Election, did then und there Acc op- 
* 1NG to e Dikeciowns He LE TTERS PATENT of the 
*« ſaid late King Henry the di T AR EH his Corporal Oath, upon 
** the Holy Evangeliſts of God, BzrForRe 7% Evans 
Merchant. George "Jenkins, Daniel Jumes, William Sears, 
* Lazarus Thomas, Samuel. Morgan, Jom Evans Carpenter, 
* Join Exams Currier, Richard Leigh, George Bayle, Tho- 
<< mas Richard and Lewis Philipp, then and there being 
*© TWELVE diſcreet and honeft Mn of the BuRGESSEs of the 


© ſaid County-Burrough, rightly well and faithfully to ex- 


* ecute the ſaid Ofce of Mavor of the ſaid County-Burrough, 


in all Things IO! and concerning the ſaid Office; 
V 


_ © They the ſaid J ½n 


ans Merchant, G. J. D. J. V. S. 


E. S „e CE R .. G KR. and 


* L. P. then being rwe Lr diſcreet and foneſi Men of the 
© BuRGESSEs of the ſaid County-Burrough hen and there 
* APPOINTED ACCORDING 70 the DIRECTIONS of the ſaid 
© LETTERS PATENT, laſt before mentioned by the ſaid 
then Common Council. of the ſaid County Burrough BE 
© FORE WHOM the ſaid Roger Philips, ſo elected and choſen 
Mayor of the ſaid County Burrough as aforeſaid, was 40 
© TAKE& His ſaid OnTH: Andthat He thedaid Roper Fli- 
** lips was THERE UPON ; then and there, in due manner, ad- 
« mitted io the ſaid (fee of Mavor of the ſaid County- 
* Burrough. By vIk TORE wHEREor He the ſaid Roger 
* Philips, on the ſame Friday the ſaid zoth Day of May 
in the 28th Year aforeſaid and from thence continually 
* afterwards, for, &c; was Mayor Sc. And by THAT 
Warrant, He the ſaid Roger Philips, on, Ec and from, wh 

. 8 . „ unti : 
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* + until,, Sc, did there uſe and exerciſe the iaid Office of + P. 294. 


„ Mayor, & c; And for and during all the ſaid Time, did 
there Claim, &c.“ 


The Lord Chisf Baron, who tried the Cauſe, reported 
that He was of Opinion, upon the Trial, That upon 
the yth Iſſue, the Defendant could nt pive Evidence of 
a different Swearing from what He had alledged u the 
* Record;” And * That upon the 10th Iſſue“ (taken upon 
the Allegation of being by Virtue thereof Mayor, &c.) 
He could not wary from the Title befrre ſet out, by Virtue 
* whereof He claimed to be Mayor.” And he had direct- 
ed the Jury to find for the King: and they found a Ver- 
dict accordingiy. And he alſo reported © That no Evidence 
was entered into, upon any of the Iſſues; And that 
* Verdifts were found for the King upon all of them; But 
that this was agreed to be without Prejudice in any fu- 
ture Trial.” 


Mr. Norton, Mr. Morton, and Mr. Price—ior the De- 
ſendant had thereupon moved for and obtained a Rule for 
the Proſecutors (who had thus gotten a Verdict,) to ſhew 
Cauſe © why there ſhould not be a new Trial; upon an 
Inſinuation ** that the Judge who tried the Cauſe, had 
* miſairefted the Jury : Which Miſdirection conſiſted, as 
they alledged, in this, wiz. © That the Judge had preclud- 
ed the Defendant from giving any Evidence to prove his 
© Swearing, as /et forth in the ſaid gth Iſſue; the Judge 
** apprehending and ſo directing the Jury, that it could 
of no Kind 4 Service to the Defendant, to be admitted to 
prove an Iſſue, which 1e proved or even admitted, could 
or at all tend to male out /is Right ; For that if this 
** Swearing as UNDER a CHARTER-EleQtion were to be ad- 
* mitted, yet ſtill it would not appear in any Part of the 
* Record, that He was regularly ſworn UNDER @ ManDa- 
„Mus- Election; Which was the Species of Election under 
* Which he claimed.” | | 


Sir Richard Llozd, Mr. Serjeant Pale, and Mr. Afton 
were prepared, as they ſaid, to ſhew Cauſe, by convincing 
the Court that the Direction of the Judge was RIGHT ; 
and conſequently, that the Verdict oug/t to fland.” 


A 


Lond Mansrit.p—The Direction of the Judge was 
certainly it. Therefore, if You ſhould prevail in this 
Application for a new Trial, it could be of no Service: 
For, as the Record flands, the ſame Direction muſt be giver 


a; an: \. 


Yet ] amvery defirous to cure this Slip, if poſſible : For the 
Merits have newer been tried. 


Conſider whether the Verdict may not be ſet aſide; And 
the Parties admitted to plead AGAIN, The 


y 
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+ The Rurs was ENLARGED ; With this Addition, wiz, 
to ſhew Cauſe © why the Verdict ſhould not be ſet aſide, 
+ AND à Repleader awarded.” © 


Mr. Serjeant Pvole, for the Proſecutor, now ſhewed Cauſe 


againſt ſetting aſide the Verdict and awarding a Repleader. 
And He alledged that, though there ſhould be a Replea- 
der awarded, yet the e ö Record muſt nevertheleſs ſtand 
as it is at preſent. ; | 


As to Repleaders in General—-He cited 6 Mod. 1. The 
Caſe of Staple v. Haydon—(1ft. Reſolution :) It can only 
be on ſuch an impertinent Iſſue, as the Court can give »9 


Judgment upon, 
Mr. Morton, Mr. Morton, and Mr. Price contra for 
the Deſendant— The Iſſues are not all found 1 us, 


abſolutely ; but without Prejudice to any future Diſpute, ex- 
cept as to the 1oth Iſſue. 


Mr. Norton, Mr. Morton, and Mr. Price ſtated the Miſ- 


take: Which they ſaid was thus; vis. The Defence ſet up 


was An Election of the Defendant under a Mandamus, 
** ifſued purſuant to 11 G. 1.” And in ſetting out his 


Oath of Office, he avers it have been pull taken; and 


thews it to be an Oath, taken by him upon this Election, 
and ſets out the right and proper Oath of Office ; but the 
Plea, 'tis true, goes on, (following, by Miſtake, a Pre- 
cedent of a Plea of an Oath of Office taken under an 


Election upon the proper Charter-Day,) and alledges it to 


be a Swearing at the ſame Meeting ſo holden, &c, BEFORE 
Perſons who were only proper to preſide upon the CHARA- 
TE R-Day ; wiz. (BEFORE 12 Burgeſſes, &c.) | 


Which Swearing before theſe improper Perſons, they urg- 
ed to be totally immaterial: And that, for the Sake of 
attaining Juſtce, it ought to be /ome how or other, ſet 


right; the TRUE Queſtion having never been tried, vi. 


Whether He took the Oath of Office, agreeubly to the 


„ DixECTIONS OF 11 G. 1.“ 


Therefore it ſhall either be amended, ox a Repleader 
awarded : For upon the preſent Record, there is no juſti- 
fication at all; And therefore the Ifſue joined is totally 
immaterial. The Caſe of Staple v. Haydon, 6 Mod. 1. is 
almoſt in Point, 1 Ld, Raym. 707. S. C. [1 Salk. 173. 
216, 8. C.] | | 


This is a good Plea in Sub/ance ; but ill pleaded in Point 


of Form. 


They ought to have DEMURRED to this Part of the Plea ; 
and not to have taken I ſue upon it: For it is a Matter of 
2 | | Law, 


\ 


22s + | 
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the Defendant.” And a Verdict cannot make that good, 
which the Court ſees cannot be ſo in Law. Therefore this 
Verdict is utterly c oi: Juſt like that in Hobart 112, Taſher 
v. Salter. e | 


And ſuch Repleaders, in Informations, are no Novelties. 
For in 1 Ventris 122. the Caſe of t Reynel v. Heale ; a Re- 
pleader was awarded, becauſe the Iſſue was mis- joined. 


And they offered to pay Cofts, in order to have this Matter 
ſet right : And inſiſted that is but juſt and reaſonable ; eſpe- 
cially, as many other Perſons Rights depend upon the Right 
of this Mayor. | a AS | 


They alſo cited Cro. Elia. 245. the Caſe of Love v. Wot- 
ton—W here a Repleader was awarded after Verdict; the 
Defendant having miſpleaded the Statute. The Reaſon of 
awarding the Repleader there, muſt be, ** becauſe the true 
* Merits had never been tried.” | 


They even urged farther, that it might well be taken, upon 
the Face of the Record, that he was ſworn before the 
proper Perſons :” it being alledged that it was at the 
* SAME Meeting then and there ſo holden.” 


But they inſiſted that at moſt, this1s only Form. 


As to the Repleaders in general They cited 1 Sir FJ. S. 
394. The Caſe of Rex v. Philips Mayor of Bodmyn ; Where 
the Defendant's Title was clearly defective, and confeſſed an 
Uſurpation ; And therefore as the Merits appeared to be 
againſt the Defendant, the Repleader was not indeed there 
granted: But the general Poſition ſeems to be, that it 
* might, otherwiſe, ha ve been granted.” 4 


Mr. Serjeant Poole, Sir Richard Lloyd, Mr. Afton, and 
Mr. Nares pro Rege—argued that it is needleſs to grant a 
Repleader, where there is ſufficient appearing upon the Re- 
cord, whereupon to give Judgment againſt the Party, exclu- 
five of the Part which is pretended to be immaterial. 


Nor ſhall a Repleader be awarded, where the Defendant 
has ſet forth a defedtive Title. 


. — 


1 N. B. This was a Qui tam Information, at leaſt; if not a Qui tam 
Action. The Book is inconſiſtent with itſelf; but the Title of the Cauſe 
AHhews that it was an Action. : 

. - d » £%\ * 1 Now, 


1 
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P. 257.  * Now, certainly, this is a defeQive Title He appears to 
be ſworn before improper Perſons ; And does not at all appear 
to have been ever {worn before the proper Ones, 


This is not a mere defeclive Manner or PLEADING ; 
like Cro, Fac. 434. the Caſe of Holms v. Broket—where Iſſue 
was joined on a Plea of Payment before the Day; or Hob. 
112. the Caſe of Taſer v. Salter; where the Iſſue (upon the 
Way) was in Effect no Iſſue at all. wh 


But this is abfolutely a defedtive TITLE; a Swearing be- 
fore improper Perſons ; and 1s like 6 Mod. 1. the Caſe of Staple 
v. Haydon. And they cited Cro. Eliz. 214. the Caſe of Lacy 
v. Reynolds; where though the Iſſue was immaterial, yet the 
Plea confeſſing the Words, the Court gave Judgment as upon 
a Confeſſion. 80, Carth-w 371. The Caſe of Jones v. Bo- 
dinner : and 1 Salk 173. S. C. a like Reſolution, So, 1 Ld. 
Raym. 390. the Caſe of Pitts v. Polehampton. 


But if a Repleader ſhould be granted as to TH is Iſſue, yet 
enough (beſides this) will ſtand upon this Record to intitle us to 
Judgment for the King. 7 


5 - Repleaders are never awarded ſor the Sake of the Parner ; 
but for the Sake of the Count. 


And this is the Reaſon why there are no Cofts upon Re- 
pleaders ; As appears by 2 Salk.—Title Repleader. p. 579. 
{Which is an Abridgment of the Caſe of Staple v. Haydm in 
© Mod. 1. and 1 Ld. Raym. yo7.] £ | 


Nor ſhall Repleaders ever be awarded, where ſufficient ap- 
pears upon the Record, whereupom the Court can give Tudg- 
ment, They ſhall not be awarded, oV becauſe the Party 
has MISTAKEN is Caſe: They ſhall never be awarded, but 
where the Iſſue is so immaterial that the Court cannot tell 
how to give Judgment. In the Caſe of Serjeant v. Fairfax 
in 1 Lev. 32. it is laid down by Twy/dzn, and agreed by the 
Ch. Juſtice and Wyndham, That an immaterial Iſſue is. 
** where, upon the Verdict, the Court cannot know for whom 
to give Judgment; whether for the Plaintiff,” or for the 
*« Defendant.” | | 


It depends upon the Plea pleaded; not upon the real 
Merits: For though the Iſſue be improper, yet Judgment 
ſhall be given; as 1s expreſsly laid down in the ſame Caſe of 
Serjeant v. Fairfax. 1 Lev. 32, If an ImpROPER 
Iſſue is taken, and Verdict given thereon ; — 
* ſhall be given thereupon; be it for the Plaintiff, or 
* for the Defendant.” Cro. Jas. 288, the Caſe of 


Tampion 
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* Tampion v. Newſon and Bridget his Wife : The Plea of the“ Page 298 
the Feme, without the Baron was no Plea at all, nor confeſſed 
any thing. In Bro, Repleader 5 5. It did not appear how much 
the Executors had; who pleaded ** riens inter maines,” which 
was found againft them. Cro. Eliz. 245, The Caſe of Love 
v. Wotton, (where the Statute of Uſury was miſrecited,) was 
a Caſe where no Fudgment could be given : For the Court were 
bound to know the Statute ; and that there was no ſuch Statute 
as was pleaded, which was a Statute made the fixt/h of February. 


In the preſent Caſe here is no Fa uLr in the Pleadings, 
Therefore where ſhall the Repleader begin? This Cafe is 
NOT the Subject Matter of a Repleader : This is only a Dr- 
FECTIVE TITIE. | | 

Tt would be an ERROR, to grant a Repleader, where the 
Court can give Judgment upon the Pleadings already beſore them. 


Now here, the Defendant who claims to be Mayor has 
NoT /hewn © That he was ſenorn before the proper Perſons ;” 
And the Court cannot preſume it. He is aſked © Quo ar- 
* rants” he aGed as Mayor: And his Defence is ie, by a 
proper Election and (improper) Swearing ;> And that E o 
„Marranto, he acted as Mayor. But this plainly appears to 
the Court to be no Warrant at all. Therefore the Court 
muſt give Judgment againſt him. 

And the Chief Baron certainly determined right : For a 
Man cannot plead One Caſe, and then prove Another. | 


Hob. 112. The Caſe of Taſer v. Salter is not like this Caſe. 
This is a Fact; on which the Jury have judged. 


And ſurely it does not follow, nor can it be taken upon the 
Face of this Record, that becauſe he was ſworn at THAT As- 
SEMBLY, He muſt therefore be ſworn before the proper Px x- 


On the contrary, it is moſt manifeſt that He has not ſet out 
a complete Title to exerciſe the Franchiſe : And therefore the 
Court muſt give Judgment againſt him. | | 


The other Iſſues were never proved: And even this bad Ti- 
_ tle, ſet up by this Iſſue, is found falſe ; wiz. ** That He was 
** NOT 30% worn in, as he has pleaded.“ 


Judgment ſhall be given againſt the Defendant, even up- 
on an Iſſue misjoined, i pa" FOR the Plaintiff, Cre. 


Eliz. 778. The Caſe of Dighion v. Bartholomew. 5 Ce. 
Rep. 43. NichoP's Caſe. Cro. Fac. 377. The Cafe of E4- 
"wvnrd Maria Wingfield v. Bell. 2 H. 7. 11. . Rex v. Herl:. 
Which Caſe proves that if a Man ſets up a Right, 2 

om 


8 
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2 P. 29g. f from his Title, it ſhall be againſt him; And he ſhall not ſev 


up another Title, afterwards. 


The Court may here give Judgment as upon a Conſeſſion, 
when the Iſſue is immaterial, and the Miſtake not amendable : 
And there ſhall in ſuch Caſes, be no Repleader. Carthew 371, 
The Caſe of Jones v. Bodinner, expreſſy. 5 Mod. 226, * 8. C. 
Cro. Fac. 678. The Caſe of Johns v. Ridler : Where tho' the 
Iſſue was immaterial, yet being found for the Plaintiff, it was 

adjudged for him, upon the Defendant's confeſſing the Ejecting. 


In the Caſe of Love v. Wotton, Cro. Eliz. 245. the Court 
tould not give a complete Judgment. | 


Cro, Car. 25. The Caſe of Knight v. Harvy Adminiſtrator 
of Harvey, M. 1. C. 1. (where the Defendant pleaded an im- 
poſſible Judgment, and riens en ſes maines, but only to fatisfy 
it; and the Plaintiff replying, the Iſſue was found for the 
Plaintiff, and He had Judgment; is a Caſe parallel to the 
preſent : For as the Judgment there pleaded was a bad Judg- 
ment, ſo this is certainly a BAD Swearing in. Therefore the 
Court will here give Judgment upon the Information; as they 
did upon the Plaintiffs Declaration there, notwithſtanding 
that impoſſible Iſſue being found, it being found for the Plain- 


tiff. 


| Here, Both the Election av Swearing in, ought to have 
been well pleaded: Neither is a Defence, of itſelf alone. 


And the Court cannot take Notice of the Tad, otſieræviſe 
than As it has been pleaded, He 


Therefore Judgment may be given, as upon a Confeſſion, in 


the preſent Caſe: For the Defendant /hewws no Right at all, to 
act as Mayor. | | 7 


So that, upon the Whole, Judgment ought to be entered for 
the King, upon the Face this Record. To prove which, they 
cited 2 Strange 873. The Caſe of Broome v. Rice & al in C. 
B. as in Point: Where, though the Juſtification confeſſed the 
Cauſe of Action, in Effect, yet the Plaintiff replying, de in- 
* juria ſua propria abſq; tali Cauſa,“ Iſſue was thereon 
joined, and found for the Defendant; But the Verdict was 
ſet aſide; and Judgment ordered to be entered for the Plain- 


tiff, and a Writ of Inquiry of Damages to iſſue, 

| Mr. Norton in Reply : ; in Sd il at 35 
The SUBSTANTIAL Part of this Plea, is the © being 
« ſworn at this Aſſembly. immediately after the Election:“ 


— * ww 


© PaAtrud A kad} mod 


he dee te 
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to have been,” may be conſidered as Surpluſage. If ſo, We 
ought to have been let in, at Mi prius, to prove our Plea: If 
it is not ſo to be taken, We ought now to be let in, either 70 
amend, or to replead, 


This would plainly be a good Bar, 1s well pleaded. There 
fore the Court will, for the ſake of Juſtice, grant a Repleader. 


The Title ſet up by the Defendant, is an Election under a 
| Mandamus; and the Defendant has accordingly ſtated an 
Election made purſuant to the Directions of the 11 G. 1. and 
a Swearing in, purſuant to it But He goes on, and particu- 
larly ſhews a Swearing in before 12 Burgeſſes, the CHARTER- 
Officers, (which ſhould have been alledged to be before 
© The Perſons directed by the 11 G. 1. vis. the then preſiding 
* Officer ;”) And this upon Iſſue taken thereon, is found again/ft 
him. Now ſurely this has not tried the Me x1Ts : This Iſſue 
was quite immaterial, And therefore there ſhall be a Replea- 
der: And this muſt be a Repleader of our whole entire Title. 


But they ſay that © this is a DbEFECTIVI Title; not a 
mere improper Title: And that therefore Judgment ſhall 
be given againſt the Defendant.” 


Now this is not the Rule of Repleaders. Indeed if the Bar 
be evidently noT @ good Fuſtification, it is idle to grant a 
Repleader : But otheravi/e, a Repleader fall be awarded. In 
Cro. Fac. 5, The Caſe of Coxe v. Cropwell, The Huſband 
pleaded *©* Not guilty,” when no Tort was ſuppoſed in him; 

So that this was a Caſe where the real _ had not been 
tried: And therefore the Court granted a Repleader, 


And the Party who makes the firſt Fault, may, notwith- 
ſtanding that, pray a Repleader. 


Wherever the Court ſee, upon the whole Record, that the 
Iſſue joined will not try the true Queſtion, the Court will grant 
a Repleader. 


The Caſe of Serjeant v. Fairfax, 1 Lev. 32. P. 13 C. 2. 
B. R. is ſtrongly for Us. It was a fad Plea ; it proceeded ori- 
ginally from the Defendant ; an immaterial Ifſue was joined; 


and a Verdict was ¶ againft him : And yet a Repleader was J No: The 
awarded; BECAUSE e Merits HAD NOT been determined, rhe 
and the Court could not therefore know for wu/om to give Judg- ndant * 


ment. and the 


moved for a Repleader. Indeed Twiſden ſaid that it was the ſame Thing, © be the 
But 


Verdict for the Plaintiff, or for the Defendant,” 
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3—— 3 COTE 


1 P. zor. But they ſay that Here 15 /ufficient fot the Court to 


give Judgment upon.“ 


I anſwer, that theſe are not to be taken as independent uncon- 
nectei Iſſues; but as One entire Title, though conſiſting indeed 
of various diſtin Parts. And he ſaid He could ſee no Rea- 

ſon for the Crown's taking ſuch a Number of Iſſues, upon 
theſe Quo Warranto Informations: Indeed perhaps the ſingle 
ITue of * Not Mayor,” would take in the Whole. 


LLozd MANSFIE LD=- 


General Rules are wiſely eſtabliſhed, for attaining Juſtice 
with Eaſe, Certainty, and Diſpatch. | 


But the Great End of them being © to do Fuftice,” the 
Court are to ſee that it be really attained. 


In order to diſcover what was juſt upon the preſent Oc- 
caſion, He ſaid He would conſider this Caſe in two Views; 
Dis. ö 


iſt, Upon the mere Foot of the Swearing, as it is here 
pleaded and put in Iſſue; and 


 2dly. What Alteration is made by the oer Iſſues, and 
= Verdi&s upon them, found in the Manner as they have here 
en. 


Firſt—If is Iſſue upon this Swearing- in, had ſtood alone, 
this had been an immaterial and void Iſſue; as it tends to prove 
Nothing, cither for the Crown, or for the Defendant ; And 
from which, No Conclufion can be drawn, either Way. 


It appears too, upon the Record, that this m1iGHT have 

been ſo pleaded, as to have ſhewn whether He had, or had 
not a Right: (Suppoſing the Queſtion to be confined to this ſin- 
gle Iſſue.) 


What is the Rule of Law then, as to ſuch an immaterial 
Iſſue joined, and Verdict upon it? 


It is, That when the finding upon it does wor de- 
<< termine the Right, the Court ought to award a Repleader : 
.* Unleſs it appears from the whole Record, that w © Manner 
* of Pleading the Matter, co v1D have availed.” n 


The principal Caſes to prove this are amongſt many others 
to the ſame Effect.) 


6 Med, 


—_— <A> oc. a: + a ant. 


he 4. a. 
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2 6 Mod. 2. The Caſe of Staple v. Haydon, [iſt Reſoluti- 
on ;] where the Court held © That a Repleader is to be a- 
* warded, when ſuch an Iſſue is joined, as the Court after 
„Trial thereof, cannot give a Judgment: as being im- 
<< pertinent, And or determining the Right“ (J lay the 
Streſs on theſe Words, And nor determining the Right.) 


Moore 867. The Caſe of Taſter v. Salter, [S. C. with 
Hobart 112.) The Verdict paſſed upon a void Iſſue ; And 
the Court awarded a Repleader, It was as no Iſſue at all, 
and impertinent, as pleaded. 


Here, it ur have been pleaded right : But as there 
pleaded, it did not conclude ; And therefore the Court could 
not determine the Right. 855 


So the Caſe in Cro. Elis. 245, Love v. Wotton, (A Plea 
of the Statute of Uſury, upon the uſurious Bond») There, 
as the Statute was pleaded, The Concluſion “ that the Ob- 
* ligation was taken by Uſury &c,” was immaterial : But 
the Statute ig/it have been pleaded right; and then it would 
have been a good Defence, And therefore the Court award» 


ed a Repleader. 


But there is a later Caſe, (And the Courts have been more 
liberal of late Vears, in their Determinations, and have more 
endeavoured to attend to the real Juſtice of the Caſe than 
formerly ;) And this is the Caſe of Tryon v. Carter, M. 
8G. 2. which is reported in 2 Strange 994, and is a very ma- 
terial Caſe: A Bond conditioned for Payment of Money 
* on, or before 5th December, Plea of Payment on 5th De- 
* cember ; Replication, Iſſue, and Verdict for the Plaintiff.” 
This was holden to be an immaterial Iſſue; and a Replead- 
er was therefore awarded: Though it would have been con- 
cluſive, if found for the Defendant ; but did not conclude, 
when found for the Plaintiff, Therefore, (though that was 
a Slip of the Defendant) as it did not determine the Queſtion, 
a Repleader was awarded, 


The Caſe that has been mentioned, of Rex v. Philips, M, 
7 G. 1. in 1 Strange 394. is material, for the Reaſon given 
by Ld. Ch. J. Pratt. For if the Juſtification is ſuch in Point 
of Matter and Subſtance, as could not, if put into any Form 
of Words, be material with regard to the Defendant by 
Way of Defence, it is in vain to grant a Repleader ; It be- 
ing to no purpole to doſo, where the Caſe it/elf cannit be 
amended, or would be at all material, if put in any Shape 
whatſoever : Which was the Caſe ; For it amounted to a 
Confeſſion of the Uſurpation, as was there holden, And if 

Vor. I, X it 
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3P. 303+ f it did, then he very rightly ſaid © that if the Court ſhould 
s grant a Repleader, the Defendant could not amend his Caſe : 
ts Pe the Plea would ſtand 5 and after the Formality of a 
Demurrer, the Court muſt give Judgment upon the 
** Goadnefs or Badnefs of it.” And Ld. Ch. Ch, Juſt. Pratt 
went on, and compared it to an ill Juſtification in Treſpaſs, 
(where no Form of Words would have made it a Defence ;) 
And therefore was of Opinion that as the Plea was ill, and 
contained no Title to the Franchiſe, the Court might give 
Judgment upon it, as confeſſing an Uſurpation. [V. 1 Strange 
398.] | | 
Now here, ſuppoſing (as I ſaid before) the ſwearing to 
be the only Iſſue; is it not a Queſtion totally inconcluſive, 
* whether he was, or was not fworn before THE s 2 Perſons ?” 
Does it at all conclude to the real QUes Tron? Is not this, ma- 
| Sway C a Slip ? Does it not appear that this Plea F couLD 
+N. B. have been mended ? Certainly, it c@uLD ; vis. by Pleading 
= _—_ the Swearing-in, to have been agreeable to the Statute of 11 
| eee G. 1. [c. 4. /. 4. which directs it to be before the x preſiding 
good in Officer] Therefore, the x AL Juſtice of the Caſe is, That 
Form; but this Slip ſhould not be fatal for ever. | 
inſufficient, 33 
as to Fact. See Forteſcue's Diſtinction in 1 Strange 398. f Yide Rex v. Charles 
Malden, B. R. 11th November, 1767. poſt. p. 2130, | 
Fhis is a Franchiſe of great Importance, It is ſo, in itſelf - 
And, befides, the Rights and Privileges of many other Per- 
ſons do depend upon it. And theſe Writs of Mandamus 
iſſuing purſuant to this Act were intended for the ſetiling and 
preſerving of Corporations | | 


Ir this was the fingle Iſſue, I think they would be clearly 
intitled, in this Caſe, to a Repleadler. Vet 


Secondly lt is objected that here are many other Iſſues, 
all found for the Crown, as well as this.” | 


But the Iſſue juſt now ſpoken of as immaterial and void ts 
an Iſſue taken upon an eſſential Part of an entire Defence : 
For the Defence here pleaded by the Defendant is One entire 
Defence ; notwithſtanding that the Crown is at Liberty to 
take diſtin& Iſſues upon the diſtin Parts of it. And there- 
fore it would be abſurd and inconſiſtent, that the Finding 
_ the Defendant upon the other Iſſues, the other Parts 
of One entire Defence, ſhould ſtand ; in caſe we ſhould grant 
a Repleader upon, or an Amendment of this Part: For, if 
that ſhould be permitted, the Finding would ſtill be againſt 
the Title of the Defendant, it being ſet up and pleaded as 
One entire Title. | 


I agree that if it appeared upon the whole Record, that 

* the Defendant was vor duly elected,“ it would be as Ld. 
Ch. Juſt. Pratt ſays, a vain and idle Thing to grant a * 
| ut 
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* But if the reſt of the Iſſues are only Parts of, and depend- . P. 304: 
ant upon the w oLE TIT IE; the ſame Reaſon does not then 


hold. 


The Way to do complete Juſtice indeed, is to let in the one 
Side, without prejudicing the orher:. -. 


If a Replea ler was to be granted, (upon the Suppoſition 
of this being the only Iſſue,) it muſt be T wiTHouT Coſts. +V. 6Mod. 
But as this was a Miflake of the Defendant 3 (in which the 2.5th Point, 
Proſecutor was not to blame, ) We ought to do the moſt com- accord, 
plete Juſtice We can, between Both, 


My Ld. Ch. Baron was right in his Opinion, © that He 
could not admit Proof different from the Iſſue joined ;” 
And alſo ” that this Iſſue was connected with the others. 


If ſo, the Verdicts were without Evidence And it was 
agreed that they were to be wvithout PREJUDICE.” There- 
fore ſuch Verdicts ought to be ſet aſide, as without Evidence; 
and not to conclude againſt the Defendant, which would be 
a Prejudice, : 


Therefore He propoſed to ſet aſide theſe whole Verdicts, 
on Payment of Cofts; and to give the Defendant Leave to 
amend his Plea, | | 


If it had been upon a Demurrer (which there might have 
been) the Court would have given Leave to AMEND, 


This ſeems to be the true Way to come N and 
what We therefore ought to do: For the true Text is ** Boni 
* Fudicis eft, ampliare JUSTITIAM ; (not © Juriſdictionem, 
as it has been often cited.) 


This is what I would 2i/A to do, if We can do it. 
Mr, Juſt, Denison 


Formerly, Verdicts were not uſed to be ſet aſide; And 
therefore, at that Time, Repleaders uſed very commonly to 
be granted. But they have been leſs uſual of late, ſince the 
Practice of ſetting aſide Verdicts has prevailed. 


"On Repleaders the Iſſue was conſidered as void; and the 
Verdict too; and conſequently, the Judgment was, to 
replead.” . 8 


An Information in Nature of a Quo Warranto does not dif- 


fer from other Caſes. 
X 2 | Here 
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*P, 305 * Here is an entire Plea, The Replication ſeparates it, 
and takes Iſſue on different Parts of it. The Replication 

ought to have demurred to this immaterial Part of the Plea : 

But ue is joined upon it; And there is a Verdict upon it in 
the Negative, viz. © That the Defendant was not ſo ſworn as 
* he has pleaded.” What can the Court: do? The Ifſue and 
Verdict are impertinent and void. How then can the Court 
give Judgment, when it does not appear whether the De- 
fendant had a Right, ox noT? (Iſpeak now upon this fingle 
Tue ory.) 1 £4 | | 
Well then, if you ſet aſide any Part of the Verdict, You 
mult ſet aſide the Mole. 


And this uſed, formerly, to be one Iſſue, 


I well remember that Cafe of Rex v. Philips, M. 7 G. 1. 
It went upon an-Uſage to hold over. The Point was Whe- 
ther-a Repleader ſhould be granted, when the Caſe could a | 
not be varied: And it was holden, that that would have p 
been vain and idle. On the contrary, it was faid that it 
would be a different Thing, if the Caſe could have been 
mended upon a Repleader. I don't doubt but that there were 
eat Numbers of other Iſſues in that Caſe, as well as in this: 
And yet a Repleader wwould have been there granted if the Cafe 
could have been mended, on the Uſage. FY 


The Whole muſt be ſet afide, if Part is ſet aſide, 
It is ſaid “ that this is a DEFECTIVE Title,” 


hut it is wo Title at all: It is only one Link of the whole 
Chain, & 


I think We may ſet aſide the *v/ole Verdi& upon one of 
the Iſſues being void. And this is better than granting 2 
Repleader ; Upon which a Writ of Error may be brought, 
and may long depend ; which will be a much greater Delay 
of Juſtice, | | | 


Mr, Juft, Fos Tx n= 


This was an Election under a Mandamus, upon the Statute 
of 11G, 1. in order to ſettle the Peace of the Burrough. 


Here are 12 Jſues joined, All found for the King; and 
without Evidence, on any of them: So that none of them have 
been yet really tried, | 


1 It is agreed that in caſe of a ſingle Iſſue which doth not 
1 | «* determine the Right, (which way ſoever found,) a Re- 
«* pleader may be granted,” TY | Th 

1 e 
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S The gth Iſſue, in this Cafe, falls directly within this“ P. 306. 
Rule. It is totally immaterial to the Queſtion of Right. 


If therefore the Verdicts en the other Iſſues, upon , 
no Evidence was given, vary the Caſe and ſtand in the Way 
of a Repleader, they ought to be 4 ſet aſide: Or other- 
wile complete Juſtice cannot be done, : | 


And I think, as this Caſe is circumftanced, the Agree- 
ment mentioned by the Lord Chief Baron,  * that the NV. ante, 
Verdicts were to be without Prejudice in any future 294. 
* Trial,” may without a Strain be extended to any future 
Litigation in the Cauſe. 


Lord Mansr1t LD 


I am now fully ſatisfied, by what my Brothers have ſaid, 
that the whole Verdi may be ſet aſide, on Payment of Coſts, 


and with Liberty to amend the Plea. 


But that muſt be upon a particular Motion. 


And I have no Doubt but that We may do this, w1 THOUT 
the Conſent of the Proſecutors. 


Which Motions (to ſet aſide the Verdict, on Payment of 
Coſts; and, to amend the Plea, on Payment of Cofts ;) 
were accordingly afterwards made by Mr, Norton ; and grant- 
ed, after a faint Attempt by Mr. Serjeant Pole to ſhew 
Cauſe, and then to get Coſts as between Client and Attor- 
ney z in both which Attempts, he was unſucceſsful : For 
the Rules were both of them made abſolute, upon Payment 
of Common Coſts ; obliging the Defendant, however, to take 
ſhort Notice of Trial. 


Rex verſ. Inhabitants of Fremington. No. 133. 


Friday, 14th 


(Lord Commiſſioner Wilmot abſent.) May 1757+ 


See this Casz abridged in the TABLE; and at large in 
the Quarto-Edition of my SeETTLEMENT-Caſes, Ns. 
133. p. 416, 
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„ Rex v. .. Inhabitants of Alton. 
No. 134. 25 | 
— (Lord Commiſſiner Wilmot abſent.) 
1757. 


See this Cas abridged in the TazLE ; and at large in 
the Quarto-Edition of my SETTLEMENT CASES, No, 
134. p. 418. 


FP. 314. ö | + Paxton wer/, Knight, 


M* Norton ſhewed Cauſe againſt a Prohibition. 


This was a Queſtion whether a Prohibition ſhou'd be grant- 
ed, to ſtay Proceedings in an Eccleſiaſtical Court, in a Suit by 
a Quaker, for a ſeat in a Church; founding his Title upon 
a preſcriptive Right : In which Suit the Ecclefiaſtics] Court 
had determined againſt him, And he now came, after Sentence 
below, for a Prohibition. Note—An Immemorial Preſcription 
was alledged on bot} Sides, 


Mr. Merton —againſt the Prohibition, cited 2 Ld. Raym. 
755. the Caſe of Facob v. Dallow. 2 Salk. 551. S. C. 5 Med. 
; 416%. C. Caſes in B. R. temp. V. 3. 233. S. C. Farreſley 

8. 8. C. 32 ws f 


t Page 315. f As to Prohibition after Sentence 


Hetley 92. the Caſe of Eaton v. Hhliße (Which had been 


eited on the other Side,) is a Caſe to which the Court will 
not pay great Attention: It was determined temp. C. 1. and is 
IJ Mr. Juſt. a looſe Note: And even ¶ Mr. Watſon in his Complete Incum- 


Deniſon ob- . - 

eva, chac bent treats it as a Caſe of no Authority. 

the Come f : 8 
plete In- The Court will not, after Sentence, grant a Prohibition, 


cumbent unleſs the Deſect of Juriſdiction appears upon the Face of the 


was not Libel. 
written by 


_ but 1 Strange 187. the Caſe of Argyle v. Hunt—is expreſsly ſo, 


Place or in Point. And the Caſe of Stone v. Fowler, Mick. 9 Annex 
Works, there cited [Fo. 188.] is to the ſame Effect. 1 Ld. Raym. 


436. is alſo in Point: The Church-Wardens of Market Boſ- 

wirth v. the Rector of Market Boſvorth; where the Spiri- 

tual Court had adjudged againſt the Cuitom ſet up; though 
their Law allows a % Time than the Common Law, to 
make a Cuſtom: But the Prohibition was: denied. So 
Lere, if the Spiritual Court will admit 4% Evidence of a Pre- 
— 1 | ow . ſcription, 


t 
I 
4 
tk 
1 
{ 


Faſter Term 30 Geo. 2. 


ſcription, than the temporal Courts will ; and the Preſcription 

is nevertheleſs found to be groundleſs; it is certain that the 

Party who ſets it up, can have no Reaſon to come for a Pro- 

hibition, after Sentence. f And his only R-aſon for it can be, f v. Full 
(as the Court obſerved in the laſt cited Caſe,) to get clear ofv.Hutching, 
thoſe Coffs, which he has by his own wexatious $4't, rendered Pa. 1776. 
himſelf liable to; And which (as was there adjudged) he Pot. pa. 
ought to pay. 


But Tus Co ux ſeemed to think that if the Sentence of 
the Eccleſiaſtical Court was a Nullity, their Award of Cofts 
muſt be ſo too. And here are reciprocal Preſcriptions alledged : "Al 
And the Preſcriptive Right of the One is determined for; 4 
though that of the Other is determined againſt. They have 1 
adjudged the Adverſe Preſcription to be a good One: Which A 
they could not try ; and which they will eſtabliſh upon leſs 
Evidence than the Common Law requires. 


And Lord Mansfield ſaid, that though he was very ſorry that 

the Court were obliged to grant the en (venus the; 1 
Party applied for it, only to get rid of paying the Coſts occa- 
ſioned by his own vexatious Suit; ) Vet He thought they could 
not avoid doing it. | 


Per Cur. Rule for a Prohibition made ab/olute, | 
Rex ver. Joſeph Chaplin Hankey, Eſq; _——_— | 
{Lord Commiſſioner Wilmot abſent.) 8 


NE Ralpſ Carr an Attorney, applied for an Information 
againſt the Defendant, for ſending him a Challenge. 


Upon hearing the Affidavits, and the Letters that paſſed 
between theſe two Gentlemen, the Court thought that Carr 
himſelf appeared to have ſent the fir? Challenge to the Other; 
at leaſt, that his Letters manifeſtly imported a Challenge: 
Which the other clearly ſo underſtood, and accordingly ac- 
cepted, and propoſed to fight with Piſtols, 


The CovrT held, that though the Defendant had þ-- 
haved very improperly ; And though it would have been right 
for the Court to have granted even CRoss-Informations, in 
caſe Each Party had applied for an Information againſt the 
other ; Yet they b that when the Aggreſſor, who gave 
the firſt Challenge, came and applied for an Information # 
againſt the Other who only accepted it, (however improperly 1 


and unlawfully ;) it was a very different Caſe; And 7 1 
e 


Mt. St. 
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+ P. 317. 


the Court had no reaſon to give him this #x TRAORDINAKRY 
Remedy, by way of Information: But ought rather to leave 
Him to his oRDIX AR Y Remedy, by Action or by Indictment. 


Therefore the Rule * to ſhew Cauſe why an Information 
** ſhould not be granted,” was DISCHARGED, 


Robinſon wer/, Raley. 
Tr. 25 G. 2. Rot lo 775. 


T2 was an Action of Treſpaſs. The Declaration con- 
tained a great number of Counts; amongſt the Reſt, 
One in Treſpaſs for breaking and entering the Plaintiff's Cloſe 
and depaſturing it with, Ac. And for breaking and entering 
his Free-Warren; A 2d Count, to the like K 

different Years ;) So a 3d, 4th, 5th and 6th; And 6 more, 
for breaking and entering another Cloſe called Sands Piece; 
a 13th for taking and carrying away the Plaintiff 's Trees ; 
_ ; 14th for taking and carrying away his Goods and 

tles. 


+ The Defendant had Leave to plead ſeveral Pleas: And 
accordingly He pleaded, 1ſt. The General Iſſue, to the whole. 
zd Plea (by Leave, ut ſupra,) That as to the Cloſe called 
the Rabbet- Malls, That it is one Rood of Land, Parcel of 
a Common- Field; and that Mr. Finch, in Right of his pre- 
* bendal Eſtate, and all, c. have Right of Common, Oc. 
in certain Fields called Middle Fields, whereof the Rabbet- 


Walks are Parcel ;” Which Rights he derives to Himſelf ; 


and ſo juſtihes under it. The like Plea to the other 5 next 


Counts. He pleads, as to the 6 Iſſues relating to Sends's Piece, 


the General Iſſue. To the 13th Count, He pleads Tenancy 
of another Cloſe, under the Plaintiff ; and juſtifies under a Li- 
cence, and avers that it was uſed for Gates, &c. Another Plea 
was a Right of Common, &c, &c. 


* 


The Pla intiſt, in his Replication to the 2d Plea to the 
iſt Count, traverſes the Right of Common: And in his 
Replication to the like Pleas as to the other five Counts, 
traverſes the Rabbet-Walks being Parcel of the Middle 
Fields. In his Replication to the laſt mentioned Plea, he 
traverſes the Right of Common, All theſe Iſſues were 
found for the Defendant. To the Plea of the 5th Count, 
the Replication trayerſes © that the Cattle were the Defen- 
*© dant's own Cattle; and that they were levant et couchant 
upon the Premiſfes, and commonable Cattle,” To this 
there is a ſpecial Demurrer ſcr Cauſe, (viz. © that the Re- 
| ES: | «« plication 


ffect; (but in 
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© plication is multifarious, and that ſeveral Matters, ſpe- 


— 


* cifying them, are put in Iſſue; whereas only one ſingle 


Matter ought to be ſo ;) and Joinder in Demurrer. To 
the Plea to the 13th Count, the Replication traverſes the 
Licence: (after proteſting ** that the Tree was not uſed for 
Gates &c. as is alledged by the Defendant's Plea.“) 
And to this Replication alſo, the Defendant demurs ſpeci- 
ally z and ſhews for Cauſe, ** That it concludes to the 
Country, whereas it ought to conclude with an Aver- 
* ment,” | 


Ser 


d 


Hardſhip 'the Plaintiff r upon the Defendant in the 5th rer. 


Count, by inforcing the Defendant to prove the Cattle to be 

his own Cattle, and commonable Cattle; and levant and cou- 

2 upon the Land: Which hardſhip had obliged him to 
emur. 


He argued, that ſome One Fact only ought to be put in 
Iſſue; Not Several. 


He cited Co. Lit. 126. a. [Letters q, r.] It muſt be One 
SINGLE Certain material Point. And ſo alſo 8 Rep. 67. b, 
Crogate's Caſe [the laſt Reſolution,] lays down the Rule ac- 
cordingly, That an Iſſue ought to be full and s1ncLE.” 


+ Now here are three p15TINCT Fads put in Iſſue, by, p. 318. 


this Replication: Any One of which was ſufficient. 

For if the Cattle were not his own, or were not /evant 
and courhant, they were not commonable Cattle. The Plain- 
tiff might as well have put Twenty Facts in Iſſue. 


This therefore is, at leaſt, a Fault in Form - And we have 


demurred ſpecially, and ſhewn this for Cauſe ; That the 


* Replication is multifarious, and that ſeveral Matters are 
on — in Iſſue (ſpecifying them ;) whereas only One SINGLE 
Matter aug to be ſo,” | 


As to the Licence=The Replication, (proteſting that the,q Pemur- 


Tree was not uſed for Gates Cc,) traverſes the Licence. rer, 
To this Replication, We have demurred, out of Neceſſity : 
For though we really have a Licence, yet the Perſon who 


gave it to Us (the Plainuff's Steward) has denied it; and 
We apprehend, would do ſo again, on Oath. Therefore 
We have demurred ſpecially, and ſhewn for Cauſe © That 
the Replication concludes to the Country, whereas it ought 
* to conclude with an Averment.“ | | 


Now they ought to have traverſed the Licence 2 
and to have concluded with an Averment. Cros ate's Cale, 
3d Reſolution, [/. 67. 4. b.] ſhews that this Licence ought 

10 


jeant Poole, for the Defendant, complained of the iſt Demure 
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* 


to have been ſpecially traverſed, and concluded with an 
Averment, And Raft. 660. 6. bis. 661, 630, 651. and 1 
Brown, 35 3. and Thompſon's Entr. 365. And many other 


Precedents, are ſo. 


| 1 04 where the ku of the Plea is traverſed, the Con- 
clufion may be to the Country, But this is not a Traverſe of 
the Whole. So that this is a Departure (by Mr. Robinſon) 


from the common Form of Pleading. 
Mr. Yates contra for the Plaintiff, 


xt Demur- One Part of the Duplicity (vis. the Cattle not being con- 
"EG monable) is not pointed out by the Special Demarrer, 


However, this Traverſe is not double: Though I agree 
that it numorally contains ſeveral Matters; all which ToGe- 
THER make up the Defendant's Plea, and make OneemTiIRE 
Defence, And it is within the Reaſon of Crogate's Caſe, 8 


Co. 67. 


Whereas Duplicity is, where diſtin Matters, noT. being 
Part of one entire Defence, are put in Iſſue. For there are 
Caſes where /everal Matters may be put in One Traverſe : 
As, for Inſtance, a Cuſtom conſiſting of ſeveral Parts. 


1 page 329, f Now all theſe Parts here traverſed, make One entire 
1 * Defence. For the Cattle muſt. be commonable, levant and 
couchant, and his own': Or elſe, it is no ſufficient Defence. 
To prove which, he cited Ro. 1 Abr. 398. Letter G. Pl. 2. 
Letters H and I, throughout. 2 Saund. 227. The 
Caſe of Stennel v. Hhgg, and 2 Show. 328, The Caſe of 

Manneton v. Trewilian, in Point. | | 


1 As to the Licence, the Cauſe of Demurrer ſhews is, 
rer. that he ought to have maintained his Declaration; and 
. „that he ought to have concluded with a Traverſe and 


« Averment,” 


But Precedents are both ways. 2 Brown's Entr, 283. 
concludes as the preſent does. And whoever has ſeen the 
v/ole of this Record will not think that either of the Par- 
ties has concluded too haſtily, He cited the Caſe of Clarke 
v. Glaſs, Tr. 28, 29 G. 2. B. R. to prove that where the 
wHOLE Contents of the Plea are denied, the Concluſion muſt 

be to the Country: But where, only a particular Fad is de- 
nied, the Concluſion muſt ke with an Awerment. He alſo 
cited 2 Lutæv. 1.399, 1401. The Caſe of Huftler v. Raines, 


Serjeant Pole, in Reply. a 
5998 99 I ISIS £58 25 Ln 48, 
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iſt, As to the two Matters making but one entire De- iſt Demur- 
ſence - Vet being Variety of Facts, they ought not Both to be ter. 
put in Iſſue. Crogate's Caſe, 8 Co. 67. 


And the common Method is, to traverſe * that the ſaid 
Cattle were levant and couchant.” 


As to the Caſe of Manneton v. Trevilian, 1 agree that 
the Cattle ought to be levant and couchant, My Demurrer here 
is in Point of Fo RM; and is ſpecial. | 


adly. I do not know but the Party may go to Ifſue, in ad Demure 
ſome Caſes ; But I ſay this is not the common Form. = 


The Caſe of Huſtler v. Raines, 2 Lutw. 399, 1401, proves 
Nothing againſt Me, 


Loxp MansF1s Top held both theſe Demurrers to be ſri- 
volous. | 


The Suss TAawnTIAL Rulesof Pleading are founded in ſtrong 
Senſe, and the ſoundeft and Cloſeſt Logic; and ſo appear, 
when well underſtood and explained: Though, by being 
mi ſunder flood and miſapplied, they are often made uſe of as In- 
ſtruments of Chicane. 


t As to the preſent Cafe Tis true, You muſt take Iſſue f Page 320, 
upon a fingle PornT : but it is not neceſſary that this ſingle 
Point ſhould conſiſt only of a ſingle Facr. Here the Foint rſt Demur- 
is, the Cattle being intitled to Common This is the ſingle rer. 
Polin of the Defence. But in Fad, they muſt be both 
his own Cattle, and ALSo levant and couchant ; which are 
tv different eſſential Circumſtances, of their being intitled 
to Common ; and Both of them abſolutely requiſite. 


So, as to the Licence The Licence is the Pint in Queſ- ad Demur- 
tion, And this Point in Queſtion, * Whether the Licence rer. 
was given, or not, is put in Ifſue : The J/hole turns upon 
this particular Propofition. Indeed it may be a different Caſe, 
where the whole of the Plea is xor denied; but only ſome 
Parts of it. But that is not this Caſe. 


Mr. Tates has made right and reaſonable and intelligible 
Diſtinctions. And he has cited an expreſs Authority. 


Mr, Juſt. Den 150 concurred. 


1ſt, As to Crogate's Caſe—The Replication © de injuria 1ft Demur. 
* ſud proprid alſyj; tali Cauſa,” will do, in all Caſes where fer. 
Matter 
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Matter of Title, and other Things of that kind, are not in- 
cluded in the 40%; tali Cauſa And if you admit them, 
You may then plead De injuria ſud proprid abſque x B81- 
* pvo Cauſe;” traverſing that Reſidue. But the Rule in 
Crogate's Cafe don't affect this Cafe. For here the Queſ- 
tion is One ſingle Propoſition, viz. the Meaſure of the Com- 
mon : And the Meaſure of the Common 1s the Levancy and 


- Couchancy jointly with the Property. 


Skinner 137, is a more ſenſible Report of the Caſe of Mo/- 
a liten and Trevilian, than 2 Show. 328, And there, the Le- 
a vancy and Couchancy, together with the Property, were eſteem- 
ed to be the Meafure of the Common; and not the Levancy 
and Couchancy only. 


So that nothing more is here traverſed, than the Meaſure 
of the Common. The Caſe is in Point. 


Beſides, I think it is vithin Crogate's Caſe. 


2d Demur- As to the Licence—lt is Right, and avoids the Prolixity of 
"rs Pleading, The old Way indeed was otherwiſe : But it is al- 
tered, of late. 


And He cited a Caſe (of an alternate Way of traverſing 

a corrupt Agreement,) which was iff M. 5 G. 1. B. R. Fen 

| v. Alſion Where it was holden © That the Plaintiff has a 
IP. 321. ©. 3 Liberty either to reply that the Bond was given upon 


j 


| or. .f. another Account,“ and to traverſe the corrupt Agreement 
zA 44/1. vith an Abſque Hoc ; or to deny the corrupt Agreement di- 
| rely, and conclude to the Country. And the Caſe of Bayn- 
ham v. Matthews, 2 Strange 871. goes upon the very ſame 
Foundation; and mentions the ſame Alternative. 


Mr. Juſt, Fos Tx k. I am of the ſame Opinion. 


Mr. Norton, who was alſo of Counſel for the Defendant, de- 
fired the Court not to give Judgment-yet ; but to give them 
an Opportunity to move for Leave to withdraw their De- 

| murrers and amend.: Which the Court agreed to. And in 
a few Days afterwards, Mr, Norton moved for Leave to withe 
draw the two Demurrers, and plead to Iſſue; (upon Pay- 
| ment of Coſts:) And a Rur was thereupon granted to 


/ 


Stew CAusz. 


And now Mr. Yates ſhewed Cauſe, for the Plaintiff againſt 

the Defendant's being at Liberty to withdraw the two De- 
murrers, and plead to Iſſue. And he cited 6 Mad. 102. The 
Caſe of Croſs v. Bilſon. 6 Mod. 1. The Caſe of Staple v. 
Hayden. 1 Ld. Raym. 668. The Caſe of Fox v. Wilbraham, 
and 2 Strange 1002. The Bank of England v. Morrice. 

| Serjeant 


1 
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Serjeant Poole and Mr. Norton contra for the Defendant.— 


The Merits have not been tried upon theſe Demurrers. 
We move this at Comm:n Law ; not under any Statute, And 
the Court are not bound down by any certain Rules. And 
they cited 2 Saund. 402. Rex v. Ellames, [a Strange . 976.] 
Dutcheſs of Marlborough v. Widmore, Hil. 4 G. 2. B. R. The 
Caſe of Cope v. Mar/hall, Tr. 28 G. a. B. R. [V. ante 259. 


8. C.] 
The Caſe of Giddins v. Giddins, [Tr. 29. 30 G. 2. B. R.] | 
was even after the Court had given their Opinion. $ Flt _ af- 
| | ter a De- 
And here is a Declaration of 20 Counts, manifeſtly intend- ——— 
ed to catch the Defendant, and to ſave Coſts. : — = 
| the Court 
If our Motion is granted, the contingent Damages aſſeſſed, had given 
will be out of the Cafe, and will be as none at all. * 
Rule was 


LoxD MansSFIELD==lt is admitted to have been done, made abſo- 
= a DemuRRER and Argument: But this is after à lute with» 
Tz1aL ; and without any favourable Circumftances, — De- 
ce. 
Now as no Caſe of ſuch an Amendment after a TRIAL is 
Cited, I take it for granted that None ExXI1S TS. 


+ Theſe are frivolous Demurrers : And the only View off P. 3223 
this Motion is 20 get rid of the Coſts. But the Plaintiff would ; 
have had his Cofls, if the Defendant had done right at firſt, 
and joined Iſſue upon theſe Facts; if they had been found 


againſt him. 


So that here is neither Precedent, nor Reaſon for allow- 
ing this Motion, 


Mr. Juſt. Dx Is ox concurred. 


Where the Demurrer is firſt argued, Zefore any Trial of the 
Iſſues, the Court will give Leave to amend: As in the Caſe of 
Giddins v. Giddins, But this is an Attempt to amend an Iſſue 
at Law, AFTER-a Verdid has been found on the Iſſues upon. 
Facts, and contingent Damages found upon the Demurrers ; 
Of which, there never was an Inſtance. And We do not 


know where it would end; Nor do I well know how the 
Cauſe could be again carried down to Trial. 


If this had at firſt gone down to Ifſue ; and had been found 
egainfl the Defendant ; It would have carried Coſts, 


The 
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The Court cannot help ſeeing that this is upon Recon : 
Here are / erdids and contingent Damages found, Therefore 
We cannot help this: I with We could; becauſe the Merit 
ſeems to be with the Defendant. 


The Caſes of Amendment cited are where the Whole is 

ſuppoſed to be in Pa ER; Or elſe the Court couLD xoT 

have done it. We have no Authority to do this, AF TER tis 
plainly upon RECORD. 


Mr. Juſt. Fos TER concurred, 


Per Cur? unanimouſly up oH for the 
PLAINTIFF upon the DEMURRERS. 


4 Page 323 | 4 Roberts werſ. Peake, 
Tueſday 
27th May M. 29 G. 2. Roth 625. 


2757s * | 
a (Lord Commiſſioner Wilmot abſent in Chancery.) 


T was a Special Caſe reſerved at Ni prius at Guild- | 


hall, on a Trial there before the late Ld. Ch. J. Ryder. 


It was an Action upon a promiſſory Mete, brought by the 

Indorſee, againſt One Defendant only; though the Note im- 

| upon the Face of it, to have been made by two Per- 

ons: And the Declaration was upon the Note, as if it had 

FV. ante been an aBs0LUTE One, payable on the 5 Death of a 


226. Coſs Perſon named in it; Whereas it 8 upon the Face 


5 it, to have been given upon two ſeveral Co DIT IOxs. 


payable For the Note, when given in Evidence, came out to be thus: 
when Be- We (naming the Defendant Peake AND another Perſon) 
fendant *© promiſe to pay to A. B. 116/. 11s. (Value received) on 
ſhould * the & Death of George Henſhaw: PrRoviDED He leaves 
come to Either of Us ſufficient to pay the ſaid Sum, Ox if we /hall 


_— « be OTHERWISE able to pay it. 
when that 
was to be, | | Signed by PAR E only. 


And yet it was laid in the Declaration, merely as a Pro- 
miſſory Note abſolutely and in all Events payable on the 
Death of G. H. | | 


Mr, T. Clarke of Lincoln's-Iun=—pro Quer. 
The 


. by 
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It 
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The Two Queſtions upon this Caſe are— 
. Whether this be a NEGOTIABLE Note. 


2d. Whether his Note, given in Evidence, ſupports the 
Declaration; which is upon an xaBSo0LUTE Note payable on 


the Death of G. H. 


Firſt Point — There can be no Doubt but that if the Note 
iven in Evidence had not had the Proviſo added to it; but 
ad merely been made payable on the Death of George Hen- 

aso; it had been a good negotiable Promiſſory Note, 
within the Statute of 3 & 4 Ann. c. 9. [$] I.] | 


t For the Contingency of the Death of G. H. is not ſuch | P. 334 


an uncertain Contingency, as that the Event may poſſibly or 
2 never happen; and /o the Note might perhaps never 

ome payable : But it is an Event CERTAIN and NECES- 
SARY ; and no otherwiſe, nor in any other Reſpect uncertain, 
than merely as to the particular Time when it will happen, 
So that it is no more than the ordinary Caſe of a Promitfory 
Note payable ata rurURE Day. 


And to prove this Doctrine, and that this is a negotiable 
Note, He cited 2 Strange 1217. the Caſe of Cooke v. Cole- 
ham, full in Point ; being © to pay, &c, within Six Weeks 
after the Defendant's Father's Death.” 1 Strange 24. the 
Cafe of Andrews v. Franklin, ſtill ſtronger ; being to pay, 
Oc, within two Months after ſuch a Ship fall be paid of.” 


Then as to the Proviſo or Condition, it is made abſolutely 
payable, on George Hen/haw's Death, an Event which will 


certainly happen : Therefore the Proviſo is repugnant to the 


Body of the Note. And he endeavoured to ſhew a Reſem- 
blance between this Caſe, and that in 2 Salk. 463. the Caſe 
of Wells v. Treguſan; and the Caſe in 21 E. 4. 36. and 
Brooke, Obligation 58. [S. C. abridged. ] 


Second Point—The Note produced in Evidence will ſup- 
Port the Declaration, 372 


iſt Objection is „ That the Note is only laid, as the De- 


s fendant's ſeveral Note:“ Whereas it imports upon the Face 
of it, to be made by to Perſons, jointly. 


| Anſwer. Perhaps One only fipned it: Or if the Other 
did alfo fign it, it was, nevertheleſs, equally the Note of the 
Defendant, 
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1 P. 325. 
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Defendant, It is laid, and muſt be pleaded according to its 
legal Operation. 1 Strange 76. the Cafe of Butler v. MNaliſſey 
is moſt ſtrictly in Point. 6 P 


24 Objection. That this is laid as ABSOLUTE Note, 
% qvithout mentioning the two Conditions,” (of being payable) 
„Ir he ſhall beable;” or © 15 Henſaxo ſhall leave either 
« of them ſufficient to pay it.“ 
Anſwer—But I ſay that this Note produced in Evidence, 
which contains theſe two Conditions, will ſuficiently ſupport 
the Declaration, 


In attempting to ſupport this Aſſertion, he mentioned 6 
Med. 228. the Caſe of Roberts v. Harnage. 2 Salk. 659. 8. C. 
4 E. 4. 29. and 1 Strange 76. the Cale of Butler v. Maliſſey, 


before mentioned. 
1 Mir. Norton, for the Defendant, was about to ſpeak : But 


Loxp Mans#1t1D ſtopt Him, and ſaid, I fancy you will 
hardly argue this : (meaning that it was ſufficiently clear on 
Mr. Nertor's Side of the Queſtion.) 


Mr. Nertan— This was an Action brought by an Indorſee; 
and is under very particular Cireumſtances. 


| 1 agree that a Note in the Name of two, and im rting 
to be made by two Perſons, may be actually ſigned by One 
only and will be good: Alſo that a Note may be declared 


upon, according to its legal Operation. 
As to the reſt—lf the Court was clear, He faid He 


would not trouble them, 


Loxp MansSF1ELD=—lI am very clear, 


This Note was payable upon @ Contingency : But it % vor 


ABSOLUTE Note. What would it ſignify, to have put in 


all theſe Contingencies, sf the Party was abſolutely and at 


ALL Events bound to pay it upon the Death of George 


Henſhaw ? Moſt manifeſtly, it was not intended that he 
ſhould be bound to pay it upon George Hen/aaw's Death, at 


all Events. 


Therefore this is not a negotiable Note: For a Note paya- 


dle upon an uncertain Contingency, is not a negotiable Note. 


Mr. Juſt. Dz x 180 u concurred. 


A Note 


AC S eee 


— 


» 
= Y — 


Eaſter Term 30 Geo. 2. 


rats. 


1 
ä—v—ꝛ* 
* — 
- 400 as” AAA” 
- «6 
- 


6 


A Note payable ewentiza/ly upon an uncertain Contin | 
Can never Sh negotiable Say And if it had been 22 
there ought to have been an Averment that George Hen- 
* fhaw did leave One of them ſufficient to pay it;“ or that 
the Defendant was otherwiſe able to pay it.“ 


And indeed this ſhews plainly that it is not a negotiable 
Note within the Meaning of the Act of Parliament; which 
means and intends an 522 Note payable at all Events. 


Aud 1 think too, that it is 2 Variance in the Declaration, 
from the Note itſelf, for want of ſetting out theſe Conditions: 
It ought to have been ſet out, as it really was. 


+ But indeed One of theſe Points depends upon the other: f P. 326. 
And I think this Note is only eventually and conditionally pay- 
able, and by no Means abſolutely and at all Events, 


Mr. Juſt. FosreR concurred, both as to the Variance ; 
and alſo that it was not a negotiable Note as being payable 
eventually, and not abſolutely. | | | 


Ar cur. JuDowent for the : 
DerexDant as upon a Nonſuit. 


Denn, ex dimi, Burges, Vid. ver/. Purvis et al. 


HIS was a Special Caſe, _ an Ejectment tried at 
= Maidſtone Aſſizes, in Auguſt laſt, | 


' Richard Burges, being ſeiſed in Fee Simple of divers Ga- 
wvelkind Meſſuages, Lands, Tenements and Hereditaments in 
the ſeveral Pariſhes of L. M. B. M. and H. made his Will | 
in Writing, on 15th Feb. 1735: and thereby deviſed his ſaid 1 


Meſſuages, Lands, &c, to his Wifeſ Elizabeth for her Life: fl 
with «Remainder to his Brother Thomas Burges, in Tail : \| 
Male; with Remainder to William Burges (Son of his late þ 


Brother 108 Sarge) in Tail Male: with Remainder to his 
own right Heirs for ever. And the ſaid Richard _ 
died without Iſſue, and without revoking or altering 


faid Will, © 

And the ſaid Thomas Burges and William Burges are ſince [ 

dead without Iſſue. NET | i 
On Sth September 1 746, the ſaid T homas Burges made his | l 


Will : Whereby He deviſed All /is real. Eftate in che ſeveral 
Pariſhes aforeſaid, to his Wiſe. An Burges, for her Life. 


Vol. I. Y On 
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On th March 1755, the ſaid Elizabeth, Widow of Richard 
Burges, die. 


In wy 5 Term 29 G. 2. the ſaid, Ann Burges, the Deviſee 
of the ſaid Thomas B. brought her Action of Ejectment, for 
a Mo1tTy of the above Gavelkind Lands and Premiſes, 


. UPON 'A SUPPOSITION * that her Teſtator Thomas, (as 
_ © the Brother of the ſaid Richard,) and William B. (as the 
% Nephew of the ſaid Richard,) were the onLY Heirs of 


<< the ſaid Richard, at the Time of his Deceaſe, according 
eto the Cuſtom of Gavelkind ; and, as ſuch, intitled to the 
real Eftate of the ſaid Richard in MoixrIEs.“ 


t On Trial of this Ejectment, it appeared, in the Courſe, 
of the Evidence, that the ſaid Richard Burges, at the 
«« Time of his Deceaſe, left a Niece (named Mary) the only 
« Child of WILLIAM Burges, One oTHE & Brother of the 
«* Teſtator, who, by the Cuſtom of Gavelkind, was intitled 
as Co-Heir, TOGE THE Rk uit the ſaid Thomas (the Bro- 
ther) and William (the Nephew of the Teſtator,) to the 
** Premiſſes in Queſtion.” | | 


Whereupon, by Conſent of Parties, it was ordered by 


the Court, that a Verdict ſhould be given for the Plaintiff, 


as to One third Part of the Premiſſes in the Plaintiffs Decla- 


ration ſpecified ; ſubje& nevertheleſs to the Opinion of the 


Court of King's Bench, upon a Caſe to be ſtated upon is 


Point. — vis. 


Whether the Plaintiff, on her Declaration roR a Mo1- 
„ ETV of the Lands, Tenements and Hereditaments therein 
4 W can RECOVER One THIRD Part of ſuch Pre- 
« miſſes.” i 


Which Order of Mi, prius was afterwards regularly made 
a Rule of this Court. 


And it came on now, in the Special Paper, to be argued. 
Mr. Knowler, being Counſel for the Plaintiff, argued— 


C of the Planet mult recover acconpinc 
fo his Title. | 


And this is fo, Whether the Ejectment be brought for an 
undivided, or a ſeveral and divided Part; for the 2v/ole, or 


for Part of a Thing; for an Entierty, or for a Moiety. 


Th Head $40,424; B. Brecebridge's Caſe—the Reporter 
blames -Himſelf for not having objected to the Verdict. 
| | = | But 


8 
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But 3 Bulſt. 184. the Caſe of Coper v. Frankline, . od 


many other Caſes explode, Plowden's Notion © that the Ver- 
& di& was liable to Objection upon that Account.” 


Here, the Declaration is for One undivided Part ; and the 
Verdict, for another undivided Part. Which is not an imma- 
terial Variance from the Declaration, fufficient to prevent the 
Plaintiff's having Judgment. Wh | 


For there is no Neceflity that the Verdict ſhould agree pre- 
ciſely with the Declaration. All that is neceſſary is that the 
Thing, for which the Verdict is given, ſhould be comprizedin, 
and be Part of the Thing demanded by the Declaration. 


+ And it could be upon no other Foundation, that the Cafe + P. 3at. 


was determined, which is mentioned in 2 Ro. Ar. Tit. Trial, 
A 704. pl. 22: Where an Ejectment was brought of 3 

eſſuage; And it appeared in Evidence, and was ſo found 
by the Verdict, " That only a /mall Part of the Meſſuag 
vas built by Incroachment on the Leffor's Land; not the 


KReſidue; and yet the Plaintiff had Judgment? 


Here, the Declaration is for a Moiety; to which it was 
then ſuppoſed that the Leſſor of the Plaintiff had a Right, 
as Deviſee of One of wo Brothers of the Teſtator. In- 
deed it came out upon Evidence, that the Teſtator really 
left three Brothers and Co-heirs: So that the Leſſor of the 
Plaintiff had in Fact a Title to a third Part only. And the 
Verdict is accordingly, for a Third, 


But the Moiety 1ncLUDEs the One Third, So that what 


is recovered by the Verdict, being contained in, and being leſs 
than what is demanded in the Declaration, this Caſe muſt be 


ruled by the Ground I have already mentioned, © that the 
Leſſor ſhall recover accorDING To „is Title.“ And in 
Point to prove this, is the Caſe in 1 Siderf. 229, of Ablett, 
Leſſee of Glenham, v. Skinner : Where the Declaration was of 


# fourth Part of a fifth Part; And the Leſſor's true Title was 


only to iof 1 of a fifth Part; (which was onLY a THIRD 
Part of what was demanded :) Yet it was reſolved © that the 
Verdict ſhould be taken according to the Title.“ 


Mr. Burrell, for the Defendant, premiſed that this was a 
hard Caſe ; and therefore deſerved Favour, and juſtified the 
Defendant's inſiſting on all legal Objections. Then He urged 


that the Plaintiff muſt ſhew a clear Title to make ſuch a Leafe 


as is confeſſed by the Defendant: And, as he knows His otern 
Title, he ought to ſet it forth as it is. 


12 SY In 
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In the Caſe of Berir:gton ex dimiſſ. Dormer v. Parkhurſt ; 
10 G. 2. B. R. and in Dom. Proc. May 1738. H. 11 C. 2. 
The Court held that the Plaintiff could not recover; becauſe 
the Demiſe was laid before the Time of Actual Entry; And 
the Leaſe was holden void in its Creation. 


Angi if the Leaſe is laid 2 Die Dards, it will not fupport 


an Entry upon the Day. 


1. 329, 


Two Tenants in Common cannot declare upon a joint Leaſe. 
So is Cro. Fac. 1 66. The Caſe of Mantle v. Wallington. 


1 9 90. in the Caſe of Moore v. Pardon, One 
Hahendum to two Demiſes, was indeed holden well enough, 


on Error brought, 


3 Lev. 334, 33 5. The Caſe of Goodwin v. Blackman, was 
an Ejectment of. t 


in e tenth Part of a Meſſuage deſeribed as 
being in te Pariſhes; whereas the whole lay in One of them 
only: It was Holden that the Evidence did not maintain 
the Declaration; which was preciſely, of the tenth Part of an 


entire Thing. 


Hadres 330, In the Caſe of Wheeler v. Toulſon, The 
Court inclined that a Demiſe de Herbagio et Pannagio, did not 


maintain a Declaration for the Land. | 


And he ſuppoſed there might be a Difference between 
Treſpaſs, and Ejectment: And concluded with praying a Rule 


for a Non-Suit, 


Mr. Knowler in Reply—Here, the Plaintiff's Title was not 
known to Her: For She ſuppoſed only evo Brothers; And it 
comes out that there was a ird. e | 


4 And the Queſtion is Whether She can recover under this 
Title. by X 


The Plaintiff here ſtands in the Place of a Coparcener : 
And therefore She may bring her Action for her Part, by 


Herſelf 


The Caſe of Ablett v. Skinner, in I Sid. 229, is in Point: 
Tis the very Caſe, as to the Recovery being YJe/s than the 


Demand, - 


Therefore he prayed that the Plaintiff might be at Liberty 


to enter up Judgment on this Verdict. 


Lo RAD 
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Lord MaNnSFIELD=— 


This is an exceeding plain Caſe, The Rule is undoubt- 
edly right, © That the Plaintiff muſt recover according to 
* the Title,” Here, She has demanded HALT; And She ap- 
pears intitled to a THIRD : And ſo much ſhe ought to re- 
cover. | 


Mr. Knoxuler's Principles, and his Authorities are Both 
right: And the Caſe of Ablett v. Skinner, which He cites from 
1 Siderf, 229. is in Point. - „5 3 


And ſo if Vou demand 40 Acres, You may certainly re- 

cover 20 : Every Day's Experience proves this. bY 
Yo SIS | 3 

And ſo it is, in an Aſſſſe: Part may be recovered, on * P. 330. 
a Demand for the Male. And no poſſible Objection can be 
made to this. For if xo RE is laid, there is no Reaſon, why 
he ſhould not recover LEss: Though the Reverſe indeed 
will not hold; #2, That if he demands leſs, he ſhall never- 
theleſs be intitled to recover more. 


Mr. Juſt, Dzx1s0N concurred And ſaid, He thought ö 

the Caſe of Goodwin v. Blackman, cited by Mr. Burrell out of 

3 Lev, 334, 335. was a ſtrange Caſe. And the Caſe there- 

in cite), (p. 355.) 44 Aſiſe 27, of an Aſſizecof 2 Mill, and 

a Recovery of only Part of it is a ſtrong Caſe 5 againſt it. 5 It is put 

And that principal Caſe reported in 3 Lev. 334. 1s contrary as ſuch, by 

to all Experience. And Levinz there cited ſeveral good the Repor- 

Caſes, on Behalf of the Plaintiff ; which the Court did not r __ 


makes a 
deny. | | | Quere, as 
775 | to the Au- 
Mr. Juſt. Fos Tz = concurred, And ſaid the Caſe in Sider-thority of 
Fin was in Point. [1 Siderf. 229.] = = 
F and cites : 
Per Cur. unanimouſly. this old : 


Let the Poftea be delivered to the Plaintiff, in order Caſe in or- 


to enter up JUDGMENT for the PLainTIFE, der to inva- 
| | lidate the 


Court's De- 
termina- 
tion, 


Whiſkard, 


— — — 
— — — r — 
ccc he EETS 


IRE 


1 


14 
* 
if 
F. 
1 

= 
4 : 
. 
it 

, 


— ————_ | ane” CE ——_— 4 
Eaſter Term 30 Geo. 2, 


A 


Whiſkard, Aſſignee &c, werſ, Wilder, 


Demurrer to a Declaration on a Buil-- Bond. 


Mr. Whitaker, for the Defendant, Objected that the De- 
claration ought to have particularly ſet forth © that the Debt 
* was ſworn to by the Plaintiff; and that the Sum ſworn to 
* be due, and for which the Defendant was holden to bail, 


* was marked on the Writ,” For he alledged that without 


ſhewing this, here was no SUrFrIcieEnT Authority to AR- 
REST the Defendant: And conſequently the Bail-Bond is «« 
good, ſince the Act of 12 G. 1c. 29 ; but void. And he 
cited 1 Strange 399, The Caſe of Mills v. Bond: Where 


the original Proceſs was returnable at a Day out of Term: 


& P. 332; 


And it was therefore holden a void Proceſs. 


No here it is not ſhewn, e That the Debt was to the 


amount of 10/.” nor is the Sum due {worn to, or the Writ 
marked: All which are e/entally requiſite, by the ſaid Act of 
12 E. 1. c. 29. Sections 1 & 2. 


F Serjeant Poole, for the Plaintiff, argued Ci contrg, That 
the Declaration is good, in its preſent Form, 


It is an Action brought by an Aſſignee of a Bail-Bond 3 


9 Which he properly ſets forth ; and then ſhews the Bond to be 


\ forfeited : Which is the whole that is neceſſary for the Plain: 
tiff to ſhew. | | Ws 


And if the Sheriff has holden the Defendant to Bail, 


when he ought not, or improperly ; the Remedy of the 


Defendant for that, Is againſt the Sheriff ; but the Bund It 


ſelf is good, and not void; (however voidable it might poſ- 


fibly be by Plea.) 


And he ſaid he would mention a very late Caſe, in Proof 
of his Poſition ; Which Caſe was, by Name Wordon v. Horſley, 


, * 


derermined laſt Week, in C. B. It was an Action on a Bail- 
Bond, taken for more than the Sum favorn ; And this Statute 
of 12 G. 1. was pleaded : But the Court held the Statute to 


be only diredry ; and over-ruled the Plea. 


Nor is it USUAL to inſert this in the Declaration. 

Mr. Juſt. Dzxn150n—lt is often done, and often not: I 

have often ſeen Declarations of Bor Sorts; ſome, 
one way; ſome, the other, | 


Mr. 
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Mr. Whitaker, in Reply. My Objection is, That there 
< is not a ſufficient Authority et forth, for the Sheriff to AR 
REST the Defendant,” And there is no need to plead 
this: For it is a v. id Bond. | | 5 


3 Lev. 74. The Caſe of Graham v. Crawfhaw, proves 
the Bond taken upon an impoſſible Condition, to be con- 
— to the Statute of H. 6. (23 H. 6. c. 10.) and to be 
aid by it. 


And ſo, .this Bond alſo appears, upon the Face of the | 
Declaration to be a wid Bond, as being contrary to the 
Statute. 


And 12 G. 1. makes this Circumſtance eſſential to con- 
ſtitute a legal Proceſs ; and muſt have Reference to the Sta- 
tute of the 23d of Henry 6th. | | 


And this is not like the Caſe of Nordon v. Horfley in C. 
B: Where the Bail-Bond was only taken for a greater Sum. 


- Here, the Arreſt was void: And conſequently, the Bail- 


Bond was void, too. 


Lok D MansrFiELD—This has not been thought neceſſa= g P. 33% 


ry to be ſet forth, till this Time, ever ſince the making of 
the AQ of 12 G. 1- Nor does it, upon Reading the AQ, 
appear to be an ESSENTIAL Requiſite to the Validity of the 
Bail-Bond, nor in the Nature of a Condition precedent to it: 
But on the contrary, the Statute of 12 G. 1, appears to 
be only DIRECTORY to the Sheriff, So that though the 
Sheriff may be Himſelf anſwerable for ſuch an Omiſſion, yet 
"the Bond is xor v 01D, | 


- AndI think, it is properly likened to the Caſe of taking Bail 
for a larger Sum. 121 


In both theſe Caſes, the Sheriff, (or perhaps the Plaintiff,) 
may be anſwerable or puniſhable : but the Bond is not v o1D. 


Mr. Juſt. Denis ox concurred He ſeemed to wonder 
that this Point had never yet been determined. 


He thought the Plaintiff was not, in Point of Law, ob- 
liged to ſet this out, in order to entitle him to his Action: 
Though it certainly fas been often done, pro majori Cautela. 


The Original Action appears to have been an Acetiom 
for 5ol, And a good Precept is fer out, Therefore the 
Defendant was liable to be arreſted. And it is ſet out © that 
he was arreſted.” This Act of 12 C. 1. does not make 
the Proccedings woid, in Caſe the Defendant be arreſted 

without 


* 
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without Aﬀidavit and . marking the Sum ſworn to, upon the 
Back of the Writ : It only vors the Sheriff and Plain- 
tiff from doing it. And they may indeed be liable to an 
Action upon the Caſe for it; (though perhaps not to an Action 


of Treſpaſs :) But it does not make the Bail. Bond voip. 


I bereſore 1 think there 7s enough ſet out, in the Declara- 
tion to maintain this Action of Debt upon the Bond, 


Mr. Juſt. Fos rE x concurred. The AQ of 12 G. 1. is 
only directory: It does not make the Proceſs void. And as 
this Objedtian has never been taken before, from the Timo 
when the Act of Parliament was made; I think it ought to 
be diſcouraged new, (after upwards of 30 Years.) 


And if the Fact was ſo, © That there was no Affidavit, “ 
the Defendant might have been relieved in a much eafter 
Method; by applying to the Court, or to a Judge to be diſ- 
charged upon Common Bail, 5 


N IN 
Tier. Cur. unanimouſly, Og 
JupGye ur was given for the PLainTiFF, 


* — — 


1 P. 133 1155 1 Henry Earl of Carliſle ver. Armſtrong et al. 
Wedneſday f | 3 | 
ej ny (Lord Commiſſioner Wilmot abſent.) 


T H 18 was a 'Trial at Bar on the Civil Side of the Court. 
Three Queſtions were to be hereby tried. 


iſt. Whether, upon the Death or Alienation of the Te- 
nants of the Barony of Gillefland in Cumberland, a reaſonable 


ARBITRARY Fine at the WILL of the Lord, be payable to the 


Lord, or not. 


2d. Whether the Tenants have Liberty to let for three 


- Years, or mortgage, without Licence of the Lord, and without 


paying any Fine at all. 


zd, Whether they had Liberty to exchange, Ec, without 
Licence or Fine. 


But the Defendant's Counſel ſaid they did not intend to 
inſiſt on the 2d. Queſtion, ſp that the firſt and third only re- 


About 


mained in Diſpute. 


— wed es fn >.  & 226 mm © 
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— 


About Six in the Afternoon this Trial ended in a Ve xv1cT 
for the PLlAIx TI r, upon all the three Iſſues. 


Rex verſ. White and Ward. Friday 2oth 


H E Defendants had been convicted of a Nusance 
in erecting and continuing their Works at Twicken- 
hum, for making acid Spirit of Sulphur, Oil of Vitriol, and 
Oil of Aqua fortis, The Indictment ran thus, wis. That 
* at the PARISsAH of Twickenham, Tc, near the King's 
Common Highway there, and near the Dwelling Houſes 
of ſeveral of the Inhabitants, the Defendants erected 
** 20 Buildings for making noifome ſtinking and offenſive 
* Liquors z and then and there made Fires of Sea-Coal and 
* other Things which ſent forth Abundance of noiſome ef- 
* fenſive and ſtinking Smoke; and made, c, great Quan- 
* tities of noiſome offenſive flinking Liquors, called, &c ; 
** whereby and by reaſon of which noiſome offenſive and 
* ſtinking, &c, the Air was impregnated with noiſome and 
e offenſive Stinks and Smells; to the common Nuſance of 
* all the King's Liege Subjects abiting, &c. and travel- 
** ling and paſſing te ſaid King's Common Highway; and 
** againſt the Peace, &c, 


* Sir Richard Lhyd—for the Deſendants (on Monday i p 


15th November 1756, ) would have moved a mixed Motion; 
viz. both for a new Trial, and ae in Arrefl of Judgment; 
or, at leaſt, in Arreſt of Judgment %%, and for a new Trial 
afterwards, But 


Tus Cour held, that neither of theſe Methods, could 
conſiſt with the GENERAL RULE V Court, or with a par- 
ticular Rule made in this Caſe, to give them Leave to move 
either of theſe Motions on this Day, though the 4 Days 
given upon the Poftea were expired. M hereupon Sir Richard 
was obliged to begin with the Motion for a new Trial, 
And He Paid that this Indictment was laid for making a Li- 
quor, from whence the Air was impregnated with noxious, 
hurtful, unwholeſome, and ſtinking Qualities; And the 
Eugliſi Word © noxims” anſwers to the Latin © nocivus.” 
But it appeared, He ſaid, vpor: :he Evidence, that the Fumes, 
however offenſive and diſagreeable to many Perſons, were 
by no Means in reality noxious, hurtful or unwholeſome ; but 
the contrary. 


Rule to ſhew Cauſe : With this Addition,. —“ That the 
* Defendants ſhould have 3 Days Time to move in Ar- 


May 1757. 


34. 


reſt of judgment; ftr the Court ſhall have given 


their Opinion upon the reſent Motion, for a new Trial, 
as upon a Verdict acainsT Evidence. 


On 


Eaſter Term 30 Geo. 2. 


On Tueſday the 23d of the ſame Month, Mr. Juſt, Dx - 

vis ox reported the Evidence; which was of great Length, 

He ſaid, there being about 75 Witneſſes on each Side : 

> However he collected the Subſtance of it together in his 
 - Report. It appeared to be very ſtrong on the Part of the 


Proſecution; And he declared himſelf ſatisfied with the Ver- 


dict. And it appeared _ his Report, that the Smell 
was not only intolerably 0 


ful, and made many Perſons ſick, and gave them Head- Achs. 
Mr. Juſt. Fos rr faid that © Noiſome” © and. Noxious,” 


were ſynonimous Terms; and that there was no other La- 
tin Word for noxious,” but nocivus,” | 


The Rule was therefore D15CHARGED, as to Setting afide 
the Verdict. | 


On the Saturday following, Sir Richard Lloyd, Mr, Nor- 
ton, Mr. Serjeant Hewitt, and Mr, Nares, moved in Arreſt 


of judgment; (which was not yet ſigned.) They object- 
ed to the Ind:tment ; It ay laid generally, at the Pax Is 


of Twickenham ; and only ſaid © near the Common High- 
* way ;” but not ſaid to be 1n the Town or Village: It 
may be upon a Heath or Common, for aught that appears 
t to the contrary. Though it appears by 2 Ro. Abr. 139. 
Title Muſance, Letter F. pl. 2. Rankett's Caſe, that making 
Candles, even in a Vill, which cauſed a noiſome Scent to 
the Inhabitants, has been holden to be #o Nuſance. 


1 FP. 335. 


But here, no Or FEN cx is preciſ-ly laid. It charges that 
<* by reaſon of the noiſome offenſive and ſtinking Smoke, 
* the Air was impregnated with noiſome offenſive Stinks 
and Smells:” which are vague uncertain Terms, As to 
* noiſome” V. Min/ſhew, and Shinner's Etymologicon. 


* 


Tremaine's Pl. Cr. 195. Rex v. Brookes (for keeping a 
Glaſshouſe) uſes the Words © unw/olcſome and dangerous.” 


Hid. 198. Rex v. Cole, (for a Nuſance in keeping a Soap- 


boiler's Furnace,) *©* unwholeſome, turpibus, periculoſiſſimis, 
| 6 con:agious and infectious. Here, 'tis only ſaid to be 

+ But all ** noiſome and offenſive.” It ought to have been laid pre- 
this relates ciſely and particularly, T 2 Hawk. P. C. 184, 185, 186, 
only to in- % Hurifu?” is alſo a vague Term: It ought to have been 


tree laid to be Inſalubrious. 


and man- | | 
laughter; As to the vague Term, Near,” there was a Caſe cf 


and does Wilkes v. Broadbent, Paſch. 1745. B. R. where a Cuſtorn 
not concern to lay Rubbiſh near the Eye of a Coal-Pit“ was held bad: 
Nuſances. | ol though 


enſive, but alſo noxious and Hhurt- 


1 


Eaſter Term | 30 Geo. 2. 


- 


though that was a Civil Suit, and the Cuſtom found by a Ver- 
dict. Much more, upon an Indictment. And this is a lawful 
Trade ; and can become a Nuſance only by Accident, wiz. 
by being ſo to a Tozun or High-road, It can be indictable only 
for being exerciſed in the Heart of a Town, For, according 
to 2 Show. 327. Rex v. Pierce, Such Trades ought not to 
ebe in the principal Parts of the City; but in the Out-Skirts.” 
And the Court will not here freſume that this was in the Town. 
Beſides Hurtfulneſs 1s the Gift of this Indictment. Palm, 198, 
199. | 


Serjeant Davy, Mr. Morton, Mr. Afton, Mr. De Grey, Mr. 
Stow, and Mr. Thurloyw, contra, for the Proſecution, anſwer- 
ed, that Noi/ſome” conveys indeed a complex Idea; but 
ſtill includes Hurtfulneſs.“ It ſtands in the Place of the 
Latin Word“ nocivus,” and certainly imports a Nuſance. 2 
Ro. Abr. 139, Letter F. pl. 2. Rankett's Caſe of a Tallow- 
Chandler is as it has been cited: But 1 Hawk. P. C. Pa. 199, 
c. 75. J. 10. Wonders at and diſputes that Determination. 


* Near” is ſufficiently certain: and was as particular as the 
Nature of the Thing would admit: For it was not equally near 
to all the Houſes, And after a Verdid, it ſhall be intended to 
be /o near as to be a Nuſance. | | 


As to the Caſe of Wilkes v. Broadlent==A Preſcription muſt 
be certain: Beſides, that was laid too extenſive and arbitrary. I f Page 336. 
But here, its being laid at the Pariſh of Twickenham” is 
ſufficient, And in Fact, it is a very populous Place. 


They cited Jacob Hall's Cafe, 1 Mod. 56 : who had erected 
a Rope-Dancer's Stage at Charing-Cro/s, Per Hale, Ch. Juſt. 
t becomes a Nuſance to the Pari/A.” That was the Foot he 
put it upon. And this Indictment of ours is laid extenfively 
enough to be a Common Nuſance, though not a public One: 
Nor did it, in Fact, affect other Perſons than thoſe living and 
paſſing near it. 5 


Their Objections came too late, after Verdict: For it is 

a mere Matter of Evidence, Whether it was noxious, or 
not. And 'tis plain that the Defendants under ſtoo the Word 
* Noxious” in the Senſe of Unwholeſome ;” becauſe they | 
\ defended themſelves upon that Foot, and examined many | 
Witneſſes about the Unwholeſomeneſs of the Stench. In Cre. . 
Car. 5 10. Tohayle's Caſe, [there cited in the Caſe of Morley 
v. Pragnell,) Erecting a Tallow-Furnace croſs the Street of 
Denmark Houſe in the Strand was adjudged a Nufance, and 
to be removed. Nay, an offenſive Stench is of itſelf a Nu- 
| | ſance ; 


LY 6 — — 
F Eaſter Term 30 Geo. 2. 


WY — 


* ge — 


ſance ; even though it ſhould not be ſtrictly hurtful. An In- 
dietment merely for a Stench would have been good; even 
without any Epithets. It depends upon rendering the Property 
of other Perſons incammodiqus and uncomfortable to them: And 
this Point is to be tried by a Jury, Whether the Thing be 
really ſuch a Prejudice or Incommodiouſneſs to the Neigh- 
© hourhood, as amounts to a Nuſance.“ And here the Jury 
| have found it fo, | 


And as to the Place—That alſo is Matter of Evidence, The 
Court cannot take Notice, ex officio, of the Boundaries of the 
Pariſh of Twickenham, It is the Concourſe of People that this 
Point muſt depend upon. And rear” is the ſtrongeſt Word 
that We could uſe, agreeable to the Circumſtances of this 
Caſe. And the Jury, who have examined it, have found for Us, 


Sir Richard Lhyd in Reply Aſſerted that the Epithet 


* Offenſive,” alone, would not be ſufficient, And as to the 
Word near,” He obſerved that the Jury have not found 
how near it was. And the laying it generally 

at large does not ſhew that it is a Pack indictable: For it might 


be at ã vaſt Diſtance from any Houſe, or Place of Reſort. 


P. 33. 


Lon MansSFItLD thought there was nothing inthe Ob- 
jections: Which he ſaid, are reducible to 3 Heads; vis. 


1ſt, That there is no ſufficient Charge of the Hurtfulne/s ; 


2dly. That it is not preciſely charged, to 4v/om” the 
Hurt 1s done ; | 


* 3dly. That it is only laid generally © in the Pa R ISH of 


«© Tavickenham,” 


Firſt—The Jury have found © that it is to the Common Nu- 
« ſance of the King's Subjects dwelling, &c.. and travelling, 
23 | . 


And the Word noxious” not only means hurtful and 
„ offenſive to the Smell ;” but it is alſo the Tranſlation of the 
very TECHNICAL Term © nocivus ;” and has been always uſed 
for it, ever ſince the Act for the Proceedings being in Engli/þ. 


But it is wor neceſſary that the Smell ſhould be unwhole- 
' ſome; It is enough, if it readers the Enjoyment of Life and Pro- 


. perty uncomfortable. 


| Secondly —— The Per/51s incommoded are ſufficiently de- 
ſcribed : And the Offence is charged to be to the Common 


Nuſance 


in the Pari/h” 
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Nuſance of Perſons inhabiting and travelling near, c. And 
unleſs they had been / near as to be hurt by it, the Indictment 
could not have been proved. Whereas in the Caſe of Wiltes 
and Broadberit, it was quite uncertain how near, the Rubbiſh 
might be laid, | 


Thirdly=—lc is ſufcient'y laid, and in the accuſtomed Man- 
ner. The very Exiftence of the Nuſance depends upon the 
Number of Houſes and Concourſe of People: And this is 2 
Matter of Fact, to be judged of by the Jury. And in the very 
Caſes in Tremaine 195. of a Glaſshouſe, and 298. of a Soap- 
boiler's Furnace, — they are laid in Parifhes, apud Paroci &c.” 
Therefore there is no Foundation for the Objections. 


Mr. Juſt. Dx iso There is a / ficient legal Certainty in it, 
this Indictment: So that the Defendants had an Opportunity 
of making a proper Defence at the Trial. 


Upon a former Trial, the Indictment then before the Court diy. | 
charged the Air to be corrupted. This preſent Indictment is | 
better expreſſed, The Word nexious” includes the com- 
plex Idea, both of Inſalubrity and Offenſiveneſs, And there 
Vas no Need to ſpecify particular Inſtances of the Effects of it. | 
There is nothing in this Obj ection. And it is alſo ſufficiently (| 
charged, to whom the — is done. | Il 
As to the laying it in a Pariſhmlt is likewiſe ſufficient, 3dly. 
In the Caſe of the King v. Blower, Hil. 27 G. 2. B. R. The | 
Court declared they would take the Vill and the Pariſh to be 1 
co- extenſive: And they held that there were only two Caſes ] 
+ where it was neceſſary to lay a Vill; which were upon the + P. 338. {| 
Statute of Additions (where you are tied up to the Vill,) | | 
and in an Appeal of Death, upon the Statute of Glouceſter, | 
cap. 9. The Deſcription of being pROPE altum viam re- It 
* giam,” is the Common Method. And it is laid ad commune "i 
Nocumentum : And the Jury have found it, as it is laid. There- 1 
fore I think tis in legal Form. | 


Mr. Juſt, Fos Te x—The only Queſtion is Whether the 1 
Fact laid implies a Nuſance,” I think it does. Otherwiſe, 
the mere Laying it to be ad commune Nocumentum,” would 9 
not perhaps help it. This is certainly a Common Nuſance. lf 
And © Near the Highway and Dwelling-houſes,” is proper-adly. 


ly alledged, in order to ſhew it to be ſo. VJ. 1 Strange 686, | 
687. Rex v. Pappineau, H. 12 G. 1. B. R. in Point, accord. 
It never was objected that laying a Robbery in or near” a | 
4 Highway, is bad: No; *Tis Matter of Evidence. | u. . 0 
1E. | 


— 2 Juſtice Mine was abſent, in the Court of &: © 4 . 
; | 80 


* 
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* * 


So that the Cour were unanimous im denying the Motion. 


Yet N. B. That (according, to the uſual Courſe in like 
s | Caſes) no Rule at all was here taken in the Rule-Book : 
Only, the Counſel for the Defendants took nothing by 

their Motion in Arreſt of Judgment, 


On Thurſday 5th May, 1757, On a Motion for the Judg- 
ment [or rather Sentence] of the Court upon the Defendants, 
for the Offence whereof they ſtood convicted, It appearing 
that the Nuſance was abſolutely xEmoveD; [the Works being 
demoli/fied, and the Materials, Utenfils and Inftruments, all 
fold and parted with ;] They were, upon entering [Each for 
himſelf only, and for ſuch as ated for or under him] into a 
Rule not to renew them,” only fined 6s. 8d. each. But on 
a Diſpute afterwards ariſing, how the Rule ſhould: be drawn 
up, It was on Friday 2oth ſettled by the Court to be thus 
—* By Conſent of Counſel on both Sides, It is ordered that, 
upon the Defendant Ward's undertaking that neither He nor 
any other Perſon by his Conſent or Direction or for his Uſe or 
* Benefit, mall for the Future make or caufe to be made in 
* the Works lately carried on by the Defendant Myite at 
* Tavickenham, mentioned in the Indictment in this Cauſe, 
* any acid Spirit of Sulphur, or Preparations of Vitriol, or 
or Oil of Aqua fortis ; a Fine of 6s, 8d. to be ſet upon the 
« ſaid Defendant Ward for the Nuſance of which He has 
been convicted.” And KY | 


The Defendant White entered into a like Rule, mutatis 


mutandis. 


6 P. 33% * Bond ver. Iſaac. 
Saturday, | 


ſt M N 2 
Tm PHE Defendant being brought ine Cour in Obedience to 


a Writ of Habeas Corpus applied for by his Bail; and it 
being agreed that He was in Cuſtody of the Keeper of the 
Savoy, as an impreſſed Man ; The Counſel on Behalf of the 
Bail inſiſted upon their Right To $8URRENDER Aim. 


Tax Couxr [namely Lord Maxs FIE TLD, Mr, Juſt, 
Deniſon, and Mr. Juſt, Fofter] had no Doubt of their Right: 
But only heſitated as to the Di/pofition of Him, after He had 
| been ſurrendered. Lord Mansr1tLD mentioned the Clauſe 
. in the Preſſing Act [J. 29 G. 2 c. 4. / 14. Pp. 175. ] of not 
„ taking him out of the Service. Mr. Juſt. DE Nis ox cited 
| . two — vis. 1 Strange 641. The Caſe of the Bail of 
| | Boiſe and Sellers, in this Court; Where the Defendants were 
returned to be charged with two Civil Suits and ſeveral Ex- 
__ chequer Informations for Frauds in the Cuſtoms : And when 
the Court was ſatisfied of the Reality of the Debts and 

| | | | Priority 


of 
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Priority of the Actions here, The Defendants were ſurren- 
dered, and committed 1 the Marſhal. And a Caſe in Tr. 22, 
23 G. 2. Rex v. Chitty, B. R. where the Defendant was re- 
turned to be charged with a Contempt in the Excheques : He 
was ſurrendered by his Bail here; and committed to the Mar- 
ſhal; who was immediately ſerved with a new Habeas Corpus, 
to remove him to the Fleet. 


This Man is a Soldier now ; And by this AQ cannot be taken 
out of the King's Service, but upon ſome Criminal Mat- 
ter; [V. the AQ, as above.] So that it ſeems that He may 
be remanded to the Savey, in the preſent Caſe. 


Mr. Juſt. F osTEx—In the Caſes cited by my Brother 


Deniſon, the Proceedings were grounded on 25 E. 3. c. 19. 


[which enacts“ that the King's Debtors ſhall not be protected 


from the Proceedings of their other Creditors againſt 
* them:”] And it was a Matter of Right. This is an In- 


dulgence to the Bail, to permit them to bring in the Deſendant 
and ſurrender him, But We cannot take him out of the 
King's Service; this not being a criminal Matter : [V, ut ſupra, 
29 . 2. c. 4. J. 14.] So that We may, after We have enter- 
ed an Exoneretur upon the Bail Piece. remand him to the legal 
Cuſtody at the Sava. a 


Lok D MansFitLD—We may F1RsT commit him to the 
Marſhal ; And then remand him, immediately, to the Savoy. 


t Suppoſe him to be a Soldier ar large, [not in the Cuſtody ;] f P. 340. 


and that his Bail were to bring him in, and ſurrender him; 
He muſt be committed to the Cuſtody of the Mar/hal upon 


ſuch Surrender; but inſanter ſet at large: And ſo we may 
do here. And accordingly, 


Per Cur. He was upon being ſurrendered by his Bail, firſt 
committed to the Cuſtody of the Marſhal : But the Marſhal 
was Ordered to deliver him Inſfantèr to the Keeper of the 
Savoy; And He did ſo, immediately, in Court. And an 
Exoneretur was Ordered to be entered upon the Bail- Piece. /. 


Pot. 
Capron wer/. Archer. 


EN a Queſtion concerning the TE x Ms upon which the 
Bail ſhould have Time to ſurrender the Principal, after a 


* Writ of Error brought. 


Mr. Juſt, Dx nis ox and Mr. Juſt. Fos TER, the only two 
udges in Court, held That it was the ALLowance of the 


Wit of Error, that was a Superſedeas to the Proceedings be- 


low ; 


| 
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low ; And that the No ric of its being allowed was only 
to bring the Party in Poſſeſſion of the Judgment below, into 
Contempt, in caſe he ſhould perſiſt in proceeding thereupon 
ſubſequently to ſuch Notice. And therefore, as in the preſent 


> Caſe, the Defendant's Writ of Error was A L 1. oweD BEFORE. 


the Time was expired within which the Bail had Indulgence to 
ſurrender the Principal, HouGSH woTice of ſuch Allow- 
ance was not given to the Plaintiff's Attorney till arTe x the 
Expiration of that Time: The CouvxT gave the Bail the 
ſame Terms as are uſual where they apply wir nix the Time 

indulged to them (by the preſent Courſe of the Court) for 
ſurrendering the Principal. And — 44, ctheRvurs to 
ſhew Cauſe why the Proceedings © upon the Writs of Scire 
* facias iſſued againſt the Bail mould not be ſtayed, unti] the 
„ Writ of Error ſhall be determined; the. Bail undertakin 
„to pay the Plaintiff the Damages recovered by the ſaid 
judgment, o ſurrender the Defendant into the Cuſtody of 
* the Marthal of the Marſhalſea of this Court within four 
* Days next after the Determination of the ſaid Writ of Er- 
«© ror, in Caſe the ſame ſhall be determined in Favour of the 

* For the ©* Defendant in Error,” was MADE ® apsoLuTE. 

clearer Un- 

derſtanding of the different Terms granted to the Bail, under different Circumſtancer, 

ſee Myer v. Arthur, 1 Strange 419. Hunter v. Sampſon & al, 2 Strange 78 1. Everett 

v. Gery, 1 Strange 343. Richardſon v. Jelly, 2 Strange 1270. Cole v. Buckland, 2 

Strange 872: (particularly the 1it and 4th of theſe Caſes; which ſhew the Diſtinctien. } 


+P. 341. +Pelly the Younger wer/. Governor and Company of the 


Monday, Royal-Exchange Aſſurance. 
23d May | | 
ARMED HIS came before the Court, upon a Caſe reſerved on a 


Trial at Guildhall, before Lord Mansfield ; Where a 
Verdict was found for the Plaintiff, ſubject to the Opinion of 
the Court. It was an Action of Covenant upon a Policy of In- 
ſurance. | 


Caſe, The Plaintiff being Part-Owner of the Ship On/ow, 
an Faſt-India Ship, then lying in the Thames, and bound on 
a Voyage to China and back again to London, inſured it at 
and from London, to any Ports and Places beyond the Cape 
of Good Hope, and back to London ; free from Average under 
ten per Cent. upon the Body Tackie Apparel Ordnance Mu- 
nition Artillery Boat and other Furniture of and in the ſaid 
Ship: Beginning the Adventure upon the ſaid Ship, &c. 
from and immediately following the Date of the Policy, and 
fo to continue and endure until the. faid Ship, wwith all her 
Ordnance Tackl: Apparel, &c. ſhall be arrived as above, and 
hath there moored at Anchor 24 Hours in good Safety. 
And it ſhall be lawful for the ſaid Ship, in this Voy- 
age, to proceed and ſail to and touch and ſay at any 
Ports or Places whatſoever, without Prejudice _ 

tals 


2 


t. 
4 
Y 


ec = = © 2 ©& Þ JD 


as ‚‚ U - © 0:4 6 Ears Do 


— KT 


—_— 


4 | 8 Eaſter Term 30 Geo. 2. 8 


» 


0 this Aſſurance. The Perils mentioned in the Policy, 

, are the Common Perils ; wiz. of the Seas, Men of War, 
* Fires, Enemies, Pirates, Cc. Oc. and all other Perils, 
Loſſes and Misfortunes, &c. The Premium was 7 Guineas - | 
per Cent. with the uſual Abatement of 2 per Cent. in Caſe of | 
Nh a Loſs. | | 


The Ship failed Cc; arrived ia the River Canton in China; 
where ſhe was to ſtay, to clean and refit, and for other Pur- 
poſes, Upon her Arrival there, the Sails, Yards, Tackle, 
Cables, Rigging, Apparel, and other Furniture were, by 
the Captain's Order, taken out of her, and pur INTO 2 
Warehouſe or Storehouſe called a Bank-Saul, BuiLT FoR 
THAT PURPOSE On a SAND BANK or /mall Iſland, lying in 
the ſaid River, near one of the Banks, called Bank-Saul 
Hana, about 200 or 220 Yards in Length, and 40 or 50 | | 
Yards in Breadth ; in Order to be there repaired, bept dry, 
and PRESERVED 7il! the Ship ſhould be heeled and cleaned 1 
and refitted. Sometime after this, a Fire accidentally broke | 
out in the Bank-Saul belonging to a Swediſh Ship ; and com- | 
municated itſelf to another Bank Saul, and from thence to 
the Bank-Saul belonging to the Onfw ; and conſumed the 
ſame, with all the Sails, Yards, Tackle, Cables, Rigging, Ap- 
parel, and other Farniture belonging to the Onſlow, which 
were therein, 72 | 


-— 


_ 
— — 


innen 0 6 


rr 


* It was ſtated, that it was the univerſal and ae known P. 342. 
Us ac, and has been fo for a great Number of Years, for es 
all European Ships which go a China-Voyage, except Dutch | 
Ships, (who for ſome Years paſt are denied this Privilege 
by tne Chineſe, and look upon ſuch Denial as a great Loſs,) 
*« when they arrive near this Bank-Sau/ and in the River 
Canton, to un ig the Ship, AND 1% fake out her Sails, 
«« Yards, Tack/e, Cables, Rigging, Apparel, and other | 
Furniture; and to put them on Shore, in a Bank-Saul | I! 
«© built for that Purpoie on the ſaid Iſland (in the Manner 1 
that had been done on the preſent Occaſion by the Cap- | 
& tain» of the On/jow,) in order to be there repaired kept 1 
dry and preſerved until the Ship ſhould be heeled cleaned 

and refitted.” And the Caſe further ftates that it ap- 

pears that the ſo doing is prudent, and for the Common and 

General Benet of the Owners of the Ship, the Inſurers, 

and Inſured, and ALL Per/ons concerned in the Sgfety of the 

Ship. h 


— ———2— —2—ü6ß — — 
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The Ship arrived from her ſaid Voyage, in the Thames, 
in Seprember 1755 ; (having been unrigged, and put in the 
belt Condition the Nature of the Place and Circumſtances of 


Z Queſtion. : [ 


Affairs would permit.) 
Vor. I. | 
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Queſtion. Whether the Inſurers are Ji able to anſwer for bi: 
Loſs. (fo happening upon this Bank-Saul, , within the Intent 
and Meaning of this Policy. 


Mr Williams, for the Plaintiff, — premiſing, That this 
Queſtion ariſes upon the Conſtruction of a Policy of Inſu · 
rance: That theſe Policies of Inſurance are of ancient Date; 
are beneficial, as they tend to divide the Riſque ; and have 
been every where encouraged, in Trading Countries; ; made 
theſe three Diviſions of his Argument. 


iſt, He ma to prove that the Plaintiff's Demands 
are founded on ſtrict Fuftice ; 


2dly. That they are agreeable to both the Words and 
Meaning of the Policy ; and * by legal Determina- 
tions, — 


3dly. He ſaid He would mention the n of foreign 
Lawyers, ty the Subject. 


Objeion, | Indeed i it has been objected that this is wot A * AT 


© SEA; But A Loſs at Land.” 


Anſwers to Pirſt, The Policy is general; It is not confined to Loſſes at 
it, Sta. | 


*P. 343. Secondly— This is a a Loſs at Land : It is what haps 
pened upon a Sand Bank in the River. 


Then he proceeded to his 3 Heads or Diviſions of his Ar- 
gument. | 


iſt Head of 1ſt. As to the Juſtice of the Plaintiff's Caſe— 
Argument, 
The Inſurers have profeſſedly and e licitly infared the 
Ship and all her Rigging, Furniture, O.. from Fire, &c. 
from her going out To her RETURN: And they muſt be takeh 
to be apprized of the Lage; and to have calculated their 
Premium accordingly. And what has here been done is ſtated 
to have been done ** for the Benefit of the Inſurers, and of the 
„ Ship, and of a!l Perſons concerned in the Safety of it;” 
and alſo © to have been prudent.” 


If the Body of the Ship had been burnt in this Interim ; 
and theſe Sails and Furniture, had been /aved BY BEING in 
this Warchouſe; the Inſurers would then have had the Bene- 
ft of his Salvage. Therefore they ought, in the contrar 2 
Exwent, to be anſwerable for them, when they were by LO 

| eans 
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Means burnt, and the Ship nor burnt, It was the Captain's 


Duty to perform the Voyage in the uſual and proper Courſe. 
And this was ſo far from being a Neglect or Miſbehaviour in 


the Captain, that He is ſtated, ** to have acted PRUDENTLY, 


and for the Beneyir of the Infurers and of All concerned.” 


2dly. This is within the Fords of the Policy—'Tis an 2d Head of 
Inſurance ** from Lenden to any Ports or Places beyond the Argument. 
Cape of Good Hope, and back; and purinG THE Vor- 
«« acz;” And Fire is expreſsly inſured againſt. 


And it is alſo within the Meaning and Intent of the Policy. . 

For this Loſs has happened within the usUuaL Courſe of tho 

Veyage, and of this Species of Trade. And therefore the 

Inſurers are liable. And this is the true Diſtinction. To 
prove which, He cited 2 Salt. 445. Bond v. Gonſates : 
Deviation or not, muſt be taken according to the Neceſſity | 
«© and U/age.” Clayton v. Simmons 11th March 1741. at 
Guildhall. Per Lee Ch. J. If the Maſter puts into a Port 

*© not. uſual, or ſtays an unuſual Time, it is a Deviation, 

*« and diſcharges the Inſurer : Nor, if he does as usvaL.” 

Tierney v. Ethberington 5 March 1743. per Lee, Ch. J. at 

| ogra np Goods were unloaded and put into a Store- 

hip at Gibraltar; and there loſt. The Queſtion was, Whether 

this was a Loſs at Land; or a Loſs in the Voyage. He held 

that Policies ought to be conſtrued largely, and for the 
Benefit of the Inſured; and according to the Courſe of 
„Trade and the Methods usual at the Place And 
* as that was the known Courſe of Trade at Gibraltar, Hes p. 344. 
held ** the Inſurers to be reſponſible ” And in Eafter Term 
following (P. 1744+ i7 G. 2.) There was a Motion for a 

new Trial: Which was refu/ed. Now that was not within 

the Fords of the Policy: And yet holden to be within the 

Meaning of it. | 


Where an Inſurance is for one entire Voyage, the Contract 
can not be ſuſpended, and revived again: If it be ſuſpended 
at all, "tis determined, And yet they will hardly argue, 
* this Contract was abjolute'y determined by this Act that 
is ſtated. | : 


3dly. As to the Opinions of foreign Writers They hold 3d Head of ' 
—“ that where the Aſſurance is general, the Inſurer is Argument. d 
<< liable to all Loſs happening in the / Courſe of the 

66 Voyage.“ 


And to this Purpoſe, he cited, Loccenius, de Jure Maritimo | 
L. 2. c. 5. ſed. 10. de Averfione Fericuli, Whoſe diſtinctions | 
turn upon the Maſter's purſuing the «/za! Courſe of the | 
Voyage, Marcarlus, de Jore Mercator. L 2. c. 15. No. 148. 


Roccus, de Afſecurationibus, No. 133. the Inſurer is liable for 


2 2 So 


all Loſſes durante Itinere. 
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Some of 


So that the Principles of Juſtice and Equity, the Strict- 
neſs of Law, and the Opinions of Foreign Writers, All 
concur in Favour of the Plaintiff, | 


Sir Ricard Lloyd, for the Defendants (the Inſurers,) 
agreed to Mr. Villiams's General Principles; And that the 
Inſurers were liable for all Loſſes during the Cour/e of the 

Voyage: But He denied Mr. Williams's Concluſions ; and 
inſiſted that this Policy was certainly confined to Loſſes at 
Sea : Whereas this Loſs was a Loſs on Sox R. This is a 
Policy upon the Body of a Ship; And therefore is mani- 
feſtly confined to Loſſes at Sea only. Beſides, theſe Goods 
are averred by the very Declaration itſelf, ©* to have been 


the Breach. *© Carried“ on Shore.” And its being an Infurance “ our 


es are ſo 
Aſſigned. 


% and Home, does not interfere with this Poſttion, As to 
the Suppoſition ©* that the Ship had been burnt, and the 
0 Sails, Cc, ſaved ;” It is no Argument at all: For if they 


| had norT Seen laß, the Inſurers could of certainly have been 


liable to pay for them. As to the Prudence of the Captain 
lt might be prudent with Regard to the Oawners: But 
this Care of tbem is not to affect the /yſurers. He is indeed 
to act his beſt, for Both: but diver/o Intuitu; and not to 
ſerve the One, at the Ri/que of the Other. As to the Words 
of the Policy—He denied it to be evithin them; referring 
Himſelf to the Words themſelves. F 


The Caſes cited do not affect the preſent Caſe: And foreign 
Writers have ſaid no more than Engliſb Ones. For no Doubt, 
the Inſurance muſt be underſtood to be in the %%, Courſe of 
Trade, and durante Itinere. But the Queſtion is, War 
is the Jer inſured.” 


P. 345. This is a Common Policy of Inſurance, in the old and 


» 


ordinary Form; And it muſt be underſtood, as theſe Po- 
licies were underſtood, before the Za India Company had 


a Being. And the /ntent of it muſt be collected from the 
Inſtrument ige. | 


Now this is an Inſurance of the Ship with its Tackle and 
Forniture, c, from Port ts Port, And Policies muſt be 
conſtrued upon the Words of them, or from neceſſary Conſe- 
quences. If any Thing beyond the natural Import of the 
Words was intended, it ought to have been ſpecified ; If not 
ſpeciſied, it cannot be ſuppoſed. 

The Court alone are to judge of the Extent of the Con- 
tract. And theſe contracts have been conſtrued frid/y. A 
Deviation from the particular Voyage inſured, ſhall diſcharge 
the Inſurer ; unleſs a Neceſſity intervenes ; which does, and 
ought to alter the Caſe. But even that muſt be within the 
Compaſs of the Voyage deſcribed: For if it happens AFTER @ 
Deviation, the Inſurer is diſcharged, even though the Ship 
ſhould have returned into the right Road again, before pen 

C> 
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Accident happened. Now this preſent Accident did not hap- | 


pen wITHIN the Voyage inſured : For it happened at LAND. 


But Mr. Williams ſays “ this happened in the Courſe of 
* Trade” My Anſwer is, That We have nothing to do 
*« with the Courſe of Trade,” We have nothing to do with 
any Thing but the Courſe of NavicarTion ; which is quite 
a different Thing, Theſe Sails, Tackle, Sc, were * e999 
In the Ship : And if the Captain takes them owt of the Ship 
and puts them any where ELSE, the Inſurers are net anſwera - 
ble. And its being for the Benefit of the Ship, &c, makes 
no Difference. It did not ariſe from Neceſſity: Much leſs 
from a Neceſſity ariſing in the Voyage. This Act of mere 
Prudence or Convenience cannot affect the /»/urers, And 
their &nowing this to be the Courſe of the Voyage, will not 
prove that they meant to inſure any Thing at Land. They 
cannot, by their Charter, do it ; for that reſtrains them from 
inſuring at Land: and therefore they certainly newer intended 
it, As to the Caſe of Tierney v. Etheringtone P. 17 G. 2. It 
was not a Common Policy. It was thereby agreed that they 
„ might unload, c, and re/bip into an Engliſh Ship.“ But 
no Engliſ Ship being there, they unloaded upon à Store 
Ship. And this was a Peril at Sea ; for the Ship was loſt at 
Sea: So that it ſtrictly and properly was wiTH1N tbe Voyage. 
And as to its being the Mode of Re-ſhipping, in Caſe no 
other Ship was there; here is no ſuch Agreement in the pre- 
ſent Caſe, as was there inſerted in the Policy: So that it was 
within the very Terms of the Policy in that Caſe. He cited 
the Caſe of Fitzgerald v. Pole, in P. 23 G. 2. in B. K. and 
afterwards in Dom Proc. in May 1752; which was an Infu- 


rance of a Privateer for * four Months : Aad there the whole, p 


Cruize was by this Court underſtoqd to be inſured ; And the 
| Inſurers were holden here, to be bound, though the Ship it- 
ſelf was ſafe; and accordingly they gave Judgment for the 
Plaintiff. But the Houſe pf Lords held them diſcharged ; 
as the Ship was ſafe ; and affirmed the Judgment of the. Ex- 
chequer Chamber, who had reverſed that of B. R. And 
there is no Inconvenience in my Doctrine: Becauſe whatever 
is by the Parties particularly meant to be inſured, beyond the 

eneral Meaning of the Words, may be /pecially in ſerted in 
the Policy; And then all will be clear; and nothing left. to 


uncertain Conſtruction. 
Mr. Wi!liams in Reply 
This Fire happened during the Courſe of the Voyage. And 


this Inſurance is act merely upon the Ship; but upon the Rig- 


ging, Sails Tackle and Furniture likewiſe; which in their 

Nature are capable of being carried on Shore, and u 

are ſo, upon theſe Occaſians, as is expreſly ſtated, <a 
Cs In 
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And this is a Eofs happening in Port. It is the proper and 
the only Port, where the Engliſß can clean and refit their 
Ships. And being upon a Sand Bank in the Ri ver, is a Loſs 
at Sea, not at Land. If the Goods cannot be removed from 
on Board One Ship to another, the Reaſon of that muſt be, 
that the Inſurer has had only that particular Ship in Contemp · 
lation, on awhich he inſured ; and perhaps the Care and Cau- 
tion of the Maſter of it tod, as well as the Goodneſs of the 


Ship. 


This taking out and depoſiting the Rigging, Sails and 
Furniture was a neceſſary At; Ad is done 7 all the Nations 


\ 


in Europe, except the Dutch; who are ſtated to conſider it as 


a Diſadvantage that they are not permitted to do it. And it 
is ſtated to be for the Benefit of the Ship, and of the In- 
ſarers, and All concerned. And this being the uſual Courſe 
of the Voyage, it was unneceſſaty to particularize or ſpecify 
this in the Policy: It muſt neceffarily have been in the Con- 
templation of the Inſurers ' | 


And as to the Company's being obliged by their Charter, 
not toinſure on Land—The Merchants inſuring with them 


are not obliged to know this; Nor do the Company in fact 


pradiſe it. Beſides,” if they do it, notwithNanding their 
Charter, they are not the leſs bound to anſwer what they 
have undertaken. And indeed the Charter only means to 
preclude them from inſuring Houſes and Buildings at Land, 
(which is quite another thing ;) nor Ships at Lang. N 
As to the Caſe of Fitzgerald v. Pole, There was mo Loſs of 
the Thing inſured : Whereas here is a Loſs of the wery Thing 
EL 5 2 


*Lorxp MansFIELD ſaid it was neceſſary that the Deter- 


P. 347 W's - ; 2e . ; | 
1 minations upon Policies of Inſurance ſhould be fixed 


and certain: And thereſore they would conſider this 
Matter, and look into the Caſes, and then (within the 
Term) give their Opinion, „ * 


CUR. ADVISARE VULT. 


Court. 


He ſtated the Caſe minutely, and then the Queſtion :; 
which was Whether hi, was a Loſs for which the Inſurers 
are reſponſible, within the Intent and Meaning of the above 


By the expreſs Words of the Policy, the Defendants have 
inſured the Tackle, Apparel, and other Furniture of the Ship 
 On/low, from Fire, during the 44 ho/e Time of her Voyage, 
umil her Return in Safety to London, without any Reſtriction. 
«77. « * "is +» $0 We 4 SO 545+ „ e SA Her 


Lord MaxsFiELD now geliverec the Opinion of the | 
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Her Tackle, Apparel, and Furniture were inevitably burnt 
in China, during the Voyage, before her Return to London, 


The Event then which has happencd is a Loſs within the 
General Words of the Policy: And it 1s incumbent upon the 
Defendants, to ſhew, from the Manner in which this Mis- 
fortune happened, or from other Circumſtances, ** that it 
” _ to be conſtrued a Peril which they did not undertake 
<< tO bear.“ | 


From the Nature, Object, and Utility of this Kind of 


Contract, Conſequences have been drawn; and a Syſtem of 


Conſtruction eſtabliſhed, upon the ancient and inaccuraze 
Form of Words in which the Inſtrument is conceived. 


The Mercantile Law, in this Reſpect, is the ſame all over 
the World. For, from the ſame Premiſſes, the ſound Con- 
clufions of Reaſon and Juſtice muſt upiverſally be the /ame. 


Hence, among many others, the following Rules have 
been ſettled. 


If the Chance is varied or the Voyage altered by the Fault 
of the Owneror Maſter of the Ship, the Inſurer ceaſes to be 
liable: Becauſe he is underſtood to engage that the Thing 
ſhall be done, ſafe from fortuitous Dangers ; provided due 
Means are uſed by the Trader to attain that End. 


* But the Maſter is not in Fault, if what he did was done*P, 348, 


in the gal Courſe, or neceſſarily ex juſta Cau/a. 


The Inſurer, in eſtimating the Price at which He is will- 
ing to indemnify the Trader again all Riſques, muſt have 
under his Conſideration the Nature of the Voyage to be 
performed, and the uſual Courſe and Manner of doing it. 
Ev. ry thing done in the uſual Courſe muſt have been foreſeen 
and in Contemplation, at the Time he engaged. He took 
the Riſque, upon a Suppoſition that what was uſual or ne- 
ceflary, 2::!74 be done. 


It is abſurd to ſuppoſe, when the End is zur, that the 
uſual Means of obtaining it are meant to be excluded. 


Therefore, when Goods are inſured “ zill landed; with- 
out expreſs Words, the Inſurance extends to the Boat, the 
uſual Method of Landing Goods cut of a Ship, upon the 


Shore. 
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If it is uſual to ſtay ſo long at a Port, or to ge out f 
the Way, the Inſurer is conſidered as underſtanding that 
Uſage. Bond v. Gonſales, 2 Salk. 445, was ſo ruled by Ld. 


Ch. J. Holt. 


0 vt ſupra. 


If Goods are inſured on Board one Ship, to a Port, and 
th 


from thence, on board. anzher Ship, the firſt that can be got; 
The Inſurance extends through all the intermediate Steps of re- 
moving from one Ship to the other, as uſual. * For the 
Means muſt be taken to be inſured, as well as the End. © 


All this has been determined in the Caſe of Tierney v. 
Etherington at Guildhall, 5th March 1743, That was an In- 
ſurance of Goods in a Dutch Ship, from Malaga to Gi- 
braltar, and at and from thence to England and Helland, 


both or either ; on Goods as here under agreed ; beginning 


ſafe 


the Adventure from the Loading, and to continue till the 
_ and Goods be arrived at Eng/and or Holland, and there 
y landed. F 4 f 3 ; | pots 


The Agreement was *© That upon the Arrival of the 


Ship at Gibraltar, the Goods ought be wnloaded, and re- 
„ ſoipped in one or more Briti/h Ship or Ships, for England 


p. 34% 


« and Holland; and to return One fer Cent. if diſcharged in 


It appeared on Evidence, that when the Ship came to 
Gibraltar, the Goods were unloaded, and put into a Store- 
Ship, (which it was proved was always con/iaered as a Ware- 
houſe ;) and that there was then 20 Britiſb Ship there, 'I'wo 
Days after the Goods were put into this 'Szore-Ship, they 
were loſt in a Storm. | EY Hh . 


For the Defendant, it was inſiſted that the In ſurance was 


only upon the Durch and Britiſh Ships; and that it did nc 


extend to the Store-Ship ;, which is conſidered as a Warehou/e 
at Land, and % not a Peril at Sea. SE: W : 
For the Plaintiff, It was inſiſted. That this was a Loſs 
in the Voyage : For the Policy is, for all Loſſes at Gibraltar, 


as well as to and from. If there had been a Britiſh Ship 


there, and the Goods had been put into a Lighter, in order 


to go ta the Britiſh Ship, and loſt in the we 7 That it 
would have been a Loſs within the Policy. e have Li- 
berty to unload and reſhip; and therefore have a Liberty to 
uſe all the Means in Order to do that mM | 

Le, Ch. J. faid—Ir'is certain, that in Conſtruction of 


Politics, the ſrictum Jus, or Apex Juris is hot to be laid 


hold on: But they are to be conſtrued largely, for the Bene- 
nefit of Trade, and for the Inſured. Now ir ſeems to be a 
ſtrict Conſtruction, to canine this Inſurance only to the un- 
?aadirg and reſhif ping, and the Accidents attending that 


"is. Ih. + 0 
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Act. The Conſtruction ſhould be according to the Courſe of 


Trade in this Place. And this appears to be the uſual Merhod 
of unloading and reſhipping in that Place: Yiz. ** H hat 
*« when there is no Britiß Ship there, then the Goods are 
kept in Store-Ships,” | | wY 


He added, that where there is an Inſurance on Goods on 
| Board ſuch a Ship; that Inſurance extends to the carrying 

the Goods to Shore, in. a Boat. So if an Inſurance of 
Goods to ſuch a Ci; and the Goods are brought in Safety 
to ſuch a Fort, though diſtant from the City: That is a 
Compliance with the Policy, if that be the »/ual Place to 
which the Ships come. | | 


Therefore as here is a Liberty given of unloading and re- 
ſhipping, It muſt be taken to be an inſuring the Goods un- 
der ſuch Methods as are proper for the unloacing and reſhip- 
ping. Here is no Neglect on the Part of the Merchant, 
(the Inſured :) for the Goods were brought into Port the 19th 
and were loſt the 22d of November. | 


This Manner of unloading and reſhipping is to be conſi- 
dered as the neceſſary Means of attaining that which was in- 
tended by the Policy ; and ſeems to be the ſame as if it had 
happened in the Act of reſhipping from pne Ship to the 
other. And as this is the known Courſe of Trade, it ſeems 
extraordinary if it was not intended. 1 


This is not to be conſidered as a duſpenſon of the Policy, 
during the unloading and reſhipping from One Ship to ano- 
ther. For, as the Policy would extend to a Loſs happeniog 
* in the unloading and reſhipping from One Ship to Ano- 


- yg p, 350. 
ther, ſo any Means to attain that End come within the 


Meaning of the Policy. 
And accordingly a Verdi& was given for the Plaintiff, 


In the Zafer Term following, a new Trial was moved for: 
But was refuſed, by Lord Ch. J. Zee, Mr, Juſt. Chapple, and 
Mr. Juſt. Deniſon ; Mr. Juſt. Wright indeed being of a dif- 
ferent Opinion; namely, ** that it was a Removal at the 
Peril of the /nſured..” — 


So in the preſent Cafe, the ſame reaſoning will hold. And, 
in general, What is »/ua/ly done by ſuch a Ship, with ſuch a 
Cargo, in ſuch a Voyage, is underſtood to be referred to by 
every Policy; and to make a Part of it, as much as if it was 
TT ET Earned du | 


The U/age, being fore/een, is more ſtrongly allowed to be 
done, than what is left to the Maſter's Diſcretion upon «p- 
foreſeen Events: Yet if the Maſter, ex juffd Cau/a, goes out 
of the Way, (as to refit, or to avoid Enemies, Pirates &c.) 
the Inſurance continues. 


Vion 
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Inſurer.“ 


Upon theſe Prineiples, It is difficult to frame a Queſtion 
which can ariſe out of this Caſe, as ſtated. | 


The only ObjeQion is, “ That they were burnt in a Bank- 
«« Saul and mot in the Ship ; upon Land, and not at Sea or 
«© upon Mater; and being appertinent the Ship, Loſſes and 


«©. Dangers aſbore could not be included.“ 


The Anſwer is obvious, (iſt.) The Words make no ſuch 
Diſtinction. (2dly.) The Intent makes no ſuch Diſtinction, 


Mary Accidents might happen ar Land, even to the Ship. 


Suppoſe a Hurricane to drive it a Mile on Shore, or an 
Earthquake may have a like Effect. Suppoſe the Ship to be 
burnt in a dry Dock. Or ſuppoſe Accidents to happen to 
the Tackle upon Land, taken from the Ship, while acciden- 
tally and occaſionally refitting ; as on Account of a Hole in 


its Bottom or other Miſchance. 


Theſe are poſſible Caſes, But what might ariſe from an 
accidental Occaſion of reſitting the Ship, is not near ſo ſtrong 


as à certain neegſſary Conſequence of the ordinary Voyage, 


which the Parties could not but have in their direct and im- 
mediate Contemplation. 


Here, the Defendants Ine that this Ship mf be heeled, 
cleaned and refitted, in the River of Canon. They kaew 
that the Tackle e, would then be put in the Bank Saul. 
They knew it was for the Safety of the Ship, and prudent, 
that they po be put there. | 


4 p. 3 51. Had jt been an accidental Neceffty of refitting, the Maſter 


might have excuſed taking them out of the Ship ex 7/74 
Cauſa. But deſcribing the Voyage is an expreſs Reference to 


the uſual Manner of making it, as much as if every Cir- 
cumſtance was mentioned. . | 


Was the Chance varied by the Fault of the Maſter ? It is 
impoſſible to im pute any Fault in him. | 


Is this like a Deviation ? No: *Tis ex zufia4 Cauſa; Which 
always excuſes. 


And yet Sir Richard Lloyd, being preſſed in his Argu- 


ment, was obliged to inG6ſt ** that it reſembled a Deviation: 


Which determines the Inſurance, and diſcharges the 


"Anſwer. This ſuppoſes the Parties to inſure from London 
and back again, knowing that the Policy would be deter- 
\ "% — . , 2 5 4 mined 
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mined in the River of Canton: Which would be abſurd. 
Beſides, it ought to make a Difference in the Premium : Yet 
the Under-Writers have All kept the Premium upon other 


Ching Voyages. 


One Objection was formed by comparing this Caſe to that 
of changing the ſhip or Bottom, on board of which, Goods 
are inſured: Which the Inſured have no Right to do. 


_ Anſwer. There, the identical Ship is eſſential : Fer that | 
is the Thing inſured. But that Caſe is not like the preſent. 


Anot. er Objection was, That Policies ought to be con- 
„ (ftrued fri&ly, and not to be extended to Caſes omitted: 
(Which latter Poſition is true; and muſt be agreed.) 


Anſwer But that is not the preſent Caſe: For this is 
not a Caſus Omiſſas; but clearly within the View and bong 
fac Intent of the Policy. SON ann pi be 


The Caſe of Fitzgerald v. Pole is no way applicable to the 
preſent, The Queſtion there was“ Whether it was a par- 
„tial, or a total Loſs, within the Meaning of the Policy.“ 
In that Caſe, there was nothing fixed by Uſage, or by known 
and eſtabliſhed ConſtruQion, (as there is in this Caſe : ) So 
that no Inference can be drawn fram that Caſe, concluding 
= | e | —_ 


Here, the Defendans new that the Tackle and Furni- 
ture would be put in this Bank-Saul, as the 2/ al, certain 
Conſequences of the Voyage at Sea; which always made it 
* neceſſary to heel clean and refit the Ship in the river of“ P. 252- 
Canton. Had the Inſurers been aſked, they muſt for their 
oon Sakes, have inſiſted they ſhould be put there, as the beſt 
and ſafeſt Method. They would have had reaſon to complain, 
if, from their zo: being put there, a Misfortune had hap- 
pened: In that Cafe, the Maſter av0u/d have been to blame, 
and by his Fault wwou/d have varied the uſual Chance. 


They have taken a Price for ſtanding in the Plaintiffs 
Place, as to any Loſſes He might ſuſtain in performing the 
ſeveral Parts of the Voyage: of which, this was known and 
intended to be One. 925 


Therefore We (All of Us who f heard the Argument) * — fuk 
are very clearly of Opinion, That in every Light and every nt — 
View of this Caſe, in Reaſon and Juſtice, and within beingengag- 
the Words Intent and Meaning of the Policy, and within ed in Chan- 
the View and Contemplation of the Parties to the ContraQ, cery, as one 
the Inſurers ARE LIABLE to anſwer for this Loſs. Wherefore, of — 


Per Cur. Let the PosTza be delivered to the Plaintiff. ">" 


Anderſon 


| Eaſter Term 30 Geo. 2. 
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Anderſon ver. George. 


x PON a Rule for the Plaintiff to ſhew Cauſe ** Why a 
% Verdict obtained by Him for 161. ſhould not be ſet 
** aſide, and a new Trial ordered, Upon Payment of Cofts ;” 


The Caſe appeared to be, That the Plaintiff had ſold 7 
Goods to the Defendant : Who paid for them by a Promiſſory 
Note of One Hopley ; which the Defendant indorſed. The 
| Plaintiff demanded the Money of Hepley: But indulged Him 
| | with further Day of Payment, ſeveral times; till Hopley 
roke. | | 


3 r D 
. 


| The only Diſpute between the Parties was, Which of 

| * them ought to bear the Loſs of this Note.“ For the 
Plaintiff was paid ; if the Loſs ought to fall upon Him, 
through his Neglect or Indulgence in giving further Credit to 


Hopley. 


There were jwo Courts in the Declaration: One for Goods 
fol4; the Other, againſt the Defendant as Indorſer of the 
Promiſſory Vote. 8 


| When the Cauſe came on tq be tried, though both Parties 
came to try the real Merits of the Queſtion between them, 
iz. *© Which ſhould bear the Loſs of the Vote occaſioned by 
«« Hopley's Failure: And the Plaintiff's Agents had the 
„ P. 353 Note in Court; Yet, finding upon their own Eyidence, 
*. 353.4. * that the Plaintiff had given repeatedly further Credit to 
% Hopley,” they reſorted to a Trick, and reſted their Caſe 
| upon proving the Sale and Delivery of the Goods, which never 
| | was diſputed. The Defendant could not produce the Note : 
| It was in the Plaintiff's Cuſtedy. Relying upon its being 
| the only Ground of the Plaintiff's Caſe, the Defendant had 
not given him NoTice “ 10 produce it. The Count, ſtating 
it, could not be given in Evidence: And the Defendant. 
had not intitled Himſelf to prove the Contents, for want 
of Notice to produce it. LoRο MANSTIET o told them, at 
the Trial, it was an improper Artifice; That no Verdict 
could ſtand, which was ſo obtained. But the Plaintiff - 

ed to produce the Note; and had a Verdict, of Courſe. 


— > 4 2 


It was now contended, for the Plaintiff, that the Verdict 
was regular, and the Plaintiff in no Fau't: For, without 
Notice, He was not obliged to produce the Note. Therefore 
the Verdict ought not to be ſet aſide. 


The CourT thought the Plaintiff had taken an unfair 


Advantage, contrary 10 Juſtice and good Conſcience, 2 — 
| | "2 008 
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a 


the Rules of Practice muſt be general: But he who abuſed 
them in a particular Caſe, ſhould not ſhelter a Trick, by Re- 

vlarity. The Plaintiff did not want Notice to produce a 

ote he had in Court, and which he had laid in the Declara- 
tion as his Ground of Action. Beſides, He took a Verdict for 
the Price of the Goods; though he had received Satisfaction, 
the Evidence of which was in his own Cuſtody and ſuppref- 
ed. | 


They not only ſet aſide the Verdict; but ſet it aſide WiT#- 
our Payment of Cofis And declared, ** the next Time 
«© that a Party ſhould obtain a Verdict in like Manner, by 
an unfair unconſcionable Advantage, without trying the 
«« real Queſtion, they would ſet aſide the Verdict, and make 
«© Him pay the Cos. | 


A new Trial being ordered, This Caufe was tried at 
Guildhall, the Sittings after this Term: And the De- 
fendunt had a Verdict upon the Merits, to the Satisfaction 
of every Body; the Caſe being clear beyond a Doubt. 


it —_— Y ry * 


* Rex Ver. Inhabitants of Bentley. P. 354+ 


See this CAsE abridged, in the TABLE; and ar large in the 
Quarto Edition of my SETTLEMENT Casegs, No. 
135. pa. 425. 


The End of Zafer Term 1757. 30 Gro. 2. 


* Trinity Term 


30 & 31 Geo. 2. B. R. 1757. 


OY FX „ 


Monday, 13 Rex ver /. Inhabitants of Great Torrington. 


June 1757. | . 
Sgee this Casr abridged in the TABLE; and ar large, in 
the Quarto Edition of my SertLEMEnT CAszESs, 
No. 136. pa. 428. 


P. 358. ” Y, the next Caſe, Rex verſ. Inhabitants of Keynſham : 


which is the ſame Point, and determined on the like 
Conceſſion of the Adverſe Counſel. 


* — WY 8 1 TX TI 


| p— — — 


* Rex ver /. Inhabltants of Keynſham. 
Gee the laft Cat S. P. 


This Cas x is alſo abridged in the TanLe ; and may be 
ſeen at large in the abovementioned Book, No. 137. 


p. 439. 


Wedneſday, Weller wer/. Goyton and Walker. 


£1 1 CTION againſt Two, upon a JoinT-Promiie ; Juag- 
ment againſt Walker, by Default; Iſſue joined by Gay- 
ton; and the Plaintiff neglectd to bring it on to Trial : And 
the Common Rule was obtained, for Judgment as in Caſe of 
. a Non Suir. | | 


This 


Trinity 7 Term 30 & 31 Geo. 2. 


This was a Queſtion on 14 C. 2. c. 17, f. 1. concerning 
the Court's giving Judgment as in Caſes of Non-Suit : And 
it aroſe upon a Doubt of the Maſter's Whether He could 
tax Coſts as in Caſe of a Non-Suit; as there was a Judg- 
2 by Default, for rhe Plaintiff, againſt the Other Defen- 
* ant.“ N : 


— 


Maſter, that he ſhould tax the Defendant Geytos his Coſts, 
purſuant to the Rule. 


Lord MansF1zLD (though no Counſel appeared on Be- 
half of the Plaintiff) had a Doubt, Whether there courp 
«© be Judęnent às in Caſe of a Non-Suit, in a Cafe where the 
% Plaintiff was xor liable to a Non-Suit.” This AQ of 14 
G. 2. c. 17. enacts © that all Judgments given by Virtue of 
« it, ſhall be of the like Force and Effect, as Judgment upon 
«© Non- Suit; and of noother ;” ($. 2:) And provides that 
*© the Defendant or Defendants ſhall, upon ſuch judgment, 
„be awarded his her or their Coſts, in any Adtion or Suit 
«© dobere He She or they woULD vro Non-+viIT be intitied 
* to the ſame; and in No other Action or Suit whaſoever.”” 
(F. 3+) So that the Point ſeems to be Whether the Plaintiff 
„ could, in this Caſe, have been nonſuited at the Trial.“ 
For if he could not, then the Caſe of a Non-Suit des nor 
here ExX18T : And conſequently the Court cannot give Judg- 
ment and Coſts, as in Caſe of a Non-Suit, when the Caſe of 
a Non-Suit does not at all exiſt. Now here was a Judgment 
obtained by the Plaintiff again One of the Defendants, a ready: 
How then can the Plaintiff be out of Court as te Him ? But 
if be is nonſuited in this Action, He will be out of Court, as 
againſt both Defendants. | 


Mr. Juſtice DEN iso ſeemed to think, alſo, that the 
Plaintiff would not have been liable to a Non- Suit at the Trial. 
And to that Purpoſe, He recollected and mentioned the Caſe 
of Greeves v. Roll and Newell: which is wrong in 2 Sa/keld 


Title Non/uit, pl 5. pa. 456. + 


Nora was taken by the Motion. 


ed 12th 


* Mr. Law/on moved for the Direction of the Court to the P. 359. 
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Hall et Ur 6ſt Woodcock. 
Trin 1756. 29, 30 G. 2. Ret'lo. gar. 
(Lord Commiſſioner Wilmot abſent in Chancery ) 
E“ RO R to rever/e a Common Recovery. The Error 


aſſgned-was—** that the Vouchee, before the Render- 
ing of the Judgment, died without Ifſue,” Upon the 


Fcire faciaſes previouſly iſſued againſt the Demandant in the 


„P. 360. 


Writ of Entry and againſt the Terre-tenants, Cc, who were 
returned to have been ſummoned, &c, and theteupon Er- 
* rors aſſigned; Lucas, the Demandant, comes in and pleads 
„ That there is no Error:“ And one of the Terre-Tenants 
ſuffered judgment by Default. But Woodcock, who was allo 
one of the TZerre-Tenants, prays Oyer of the Scire factas ; and 
pleads © Nox-TENURE, and that Henry Balgyy and his 


„Wife are the Terie-Tenants, And prays JUDGMENT ON 


THE SCIRE FACIAs. To this Plea there is a Demurrer, by 
the Plaintiffs in Error: and a Joinder in Demurrer by Woed- . 
eack the Terre- Tenant. | 


Serjeant Foole for the Demurrer, wiz, for the Plaintiffs in 
the Scire facias, and in Error. 


The Scire facias which iſſued. againſt the Terre-Tenants 
is not ex Nerefitate, nor ex Debito Fuftitie ;, but only diſ- 
cretionary in the Court, and only to ſee if the Terre-Tenant 
hes a Releaſe of Errors : But the Terre-Tenant can not plead 


Non-tenure, and that another Perſon was Tenant of 


the Freehold, at the Time of the iſſuing of the Scire facias.” 
That Other may as well plead (in like Manner) to another 
Scire facias to be iſſued againſt him, that a Third Perſon 


„ js Tenant of the Freehold :” and ſoon. And the Terre- 


Tenant's T:/le will not be affected by this Judgment and Re- 


covery: For an Eje&ment muſt be brought. The Terre- 


Tenant cannot plead in Abatement of the Writ of Error ; but 
enly in Bar of it. 1 Lev. 72, 130, 146. Winn v. Lloyd is 
ſo. 1 Sederf. 213. S. C. 1 Keb. 54, 351, Ec. S. C. SirT. 
Raym. 15, 55. S. C. Dyer 321. 4 is alſo a ſtrong Intimati- 
on ** that the Terre-Tenant can only plead in Bar of the 
«© Writ of Error.“ The Caſe of Wizn v. Lloyd is in Point. 


And the preſent Caſe mult be taken to be a lea put in merely 


for Delay, (as that was.) 


Mr. Luke Robinſon contra for the Defendant Woodcock, 
whoſe Plea was demurred to. It appears upon the whole 
Record, that the Plaintiffs in Error have no Title: And if fo, 

| there 
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As to this Plea of the Terre-tenant, of Non-tenure ; and 
de that Balguy and his Wife are the Terre-Tenants“— The 
« Fact is admitted by the Demurrer: And the Plaintiffs in 
Error ought to have taken out a new Scire facias againſt 
Balguy and his Wife. The Scire facias againſt the Terrete- 
nant is of Neceſffity, and vor diſcretionary. For the Tenant 
to the Præcipe is merely nominal But 'tis the Terre-tenant 
who is the true Tenant of the Freeho/d, And the Terre- 
tenant may Plead Many other «Pleas befides a Releaſe ; He 
may plead ** that the Plaintiff has conveyed the Land to 
«« another; or he may plead Nox-/enure, That © a Scire 
1% facias againſt the Terre · tenant 7s fridly neeefſary,” is proved 
by 3 Med. 119. * Kingflon v. Herbert. 3 Mod. 214. Anon. * P. 361. 
ſays, that there + ſhould be a Scire facias both againlt the + This Caſe 
1 Heir AND againſt the Terre tenants. (Now here is none was ad- 
againſt the Heir, at all.) Dyer 321. a. 6. proves expreſsly, eds. 
«© that there ought to be a Scire facias to the Terre - tenants — _ 
* before the Court proceeds to an Examination of the Er- Authority, 
& rors.” 5 Med. 209. Stokes v. Oliver. A Writ of Error 1 Thecourt 
was brought to reverſe a Common Recovery: And there there held it 
as a Scire facias againſt the Terre-tenants. 6 Mod. 134. nt to be 
Adams v. Terre-tenants of Savage, was a Scire facias by the neceſſary, in 
Adminiſtrator, to warn in All the Terre-tenants of Savage, TIE — : 
{not naming them ;) And fo. 199. was a Plea in Abatement ; that it was 
Fe That „ . was a Terre-tenant of Savage 3 and was not neceſſary, 


„ ſummoned x.” | by wy Courſe 
| of the 
Court, and reaſenatle that it ſhould be ſo. f This Caſe ſtands alſo adjourned, 


But /uppofing the Plea to be bad, yet there is neither Heir 
nor Terre-tenant before the Court, And He ſaid He had other 
Objections too. But 


Lord MansriELD ſaid He had better reſerve them, 
till he ſhould ſee whether this Plea to the Scire facias 
would hold. And He aſked Mr. NRobinſen Whether 

ie bad any Authority to prove that the Terre- 
„ tenant could plead any Thing el/e Bur a Re- 
* LEASE,” | 


(Which Mr. Robinſon could not produce.) 


Serj. Poole in reply The preſent Queſtion is upon cis Plea 

of the Terre-tenant. I deny that a Scire facies againſt Terre- 

tenants is ex Debito Juſfitic. However, We Have iſſued a 

Scire facigs againſt One of the Terre»tenants ; who has ſuf- 

fered Judgment by Default. Dyer 321, a. cites the Caſe of 

Leyghe v. Colyn & al, 7 H. 8. Error to reverſe a Judgment 

in Aſſize, § The Caſes in 5 Mod. 209. and 6 Med. 134. 5 V. Dyer 

are not applicable to the preſent Caſe : That in 6 Med. 1 34. 65, 132, 

was in Order to bring all the Co-Terre-tenants in, to make 2 Tr 

Contribution, pred > 
Vor. I. Aa = 
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Hall et Ur ,. Woodcock, | 
Trin 1756. 29, 30 G. 2. Rot le. gar. 
Lord cane Wilmot ab/ent in Chancery. ) 
RROR to reverſe a Common Recovery. The Error 


aſhgned-was—** that the Vouchee, before the Render- 
ing of the Judgment, died without Iſſue.“ Upon the 


Scire faciaſes previouſly iſſued againſt the Demandant in the 


Writ of Entry and againſt the Terre-tenants, &c, who were 


returned to have been ſummoned, &c, and thereupon Er- 


* rors aſſigned; Lucas, the Demandant, comes in and pleads 
6 That there is no Error:“ And one of the Terre-Tenants 
ſuffered Judgment by Default. But Woodcock, who was allo 
one of the Zerre-Tenants, prays Oyer of the Scire facias ; and 


. pleads © Nox-TENURE, and that Henry Balguy and his 
„Wife are the Terie-Tenants, And prays JUDGMENT ON 


THE SCIRE FACIAs. To this Plea there is a Demurrer, by 
the Plaintiffs in Error: and a Joinder in Demurrer by Weoed- . 


cock the Terre- Tenant. 


Serjeant Foole for the Demurrer, vis. for the Plaintiffs in 
the Scire facias, and in Error. | 


The Scire facias which iſſued againſt the Terre-Tenants 


is not ox Nereffitate, nor ex Debito Fuftitie ;. but only diſ- 


cretionary in the Court, and only to ſee if the Terre-Tenant 
has a Releaſe of Errors : But the Terre-Tenant can not plead 
«< Non-tenure,” and that another Per/on was Tenant of 


© the Freehold, at the Time of the iſſuing of the Scire facias.” 


That Other may as well plead (in like Manner) to another 
Scire facias to be iſſued againſt im, that a THIN D Perſon 


% js Tenant of the Freehold :” and ſoon. And the Terre- 


Fenant's Title will not be affected by th:s Judgment and Re- 


covery: For an Eje&ment muſt be brought. The Terre- 


Tenant cannot plead in Abatement of the Writ of Error; but 


enly in Bar of it. 1 Lev. 72, 130, 146. Winn v. Llyd is 


ſo. 1 Sederf. 213. S. C. 1 Keb. 54, 351, Cc. S. C. Sir 7. 
Raym. 15, 55. S. C. Dyer 321. 4 is alſo a ſtrong Intimati- 
on ** that the Terre-Tenant can only plead in Bar of the 
« Writ of Error.“ The Caſe of Wizn v. Lloyd is in Point. 


And the preſent Caſe mult be taken to be a lea put in merely 


for Delay, (as that was.) 


Mr. Luke Robinſon contra for the Defendant Woodcock, 
whoſe Plea was demurred to. It appears upon the ⁊obole 
Record, that the Plaintiffs in Error have no Title: And if fo, 

| there 


* ( 
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As to this Plea of the Terre-tenant, of Non- tenure; and 
de that Balguy and his Wife are the 'Ferre-Tenants”—The 
« Fact is admitted by the Demurrer: And the Plaintiffs in 
Error ought to have taken out a new Scire facias againſt 
| Balguy and his Wife. The Scire facias againſt the Terrete- 
nant is of Neceſſity, and nor diſcretionary. For the Tenant 
to the Præcipe is merely nominal But tis the Terre-tenant 
who is the true Tenant of the Freehold, And the Terre- 
tenant may Plead many other Pleas befides a Releaſe ; He 
may plead ** that the Plaintiff has conveyed the Land to 
«« another; or he may plead Noz-1enure. That © a Seire ; 
9% facias Id the Terre · tenant 7s fridqy neeefſary,” is proved 5 
by 3 Med. 119. Kirgſton v. Herbert. 3 Mod. 254. Anon. * P. 361. | 
ſays, ** that there + ſhould be a Scire facias both againſt the + This Caſe 
5 Heir AND againſt the Terre-tenants.'” (Now here is none was ad- 
againſt the Heir, at all.) Dyer 321. a. 6. proves expreſsly, 3 
«© that there ought to be a Scire facias to the Terre · tenants e - 4 
* before the Court proceeds to an Examination of the Er- Athoiky, 
& rors.” 5 Med. 209. Stokes v. Oliver. A Writ of Error 1 Thecourt 
was brought to reverſe a Common Recovery : And there there held it 
was à Scire facias againſt the Terre-tenants. 6 Mod. 134. ver to be 
Adams v. Terre-tenants of Savage, was a Scire facias by the neceſſary, in 
Adminiſtrator, to warn in A the Terre-tenants of Savage, * 80 
{not naming them :) And fo. 199. was a Plea in Abatement ; that it was 
„ That J. S. was a Terre-tenant of Savage; and was not neceſſary, 


1 ſymmoned g.“ 3 
0 e 


Court, and reaſeeatie that it hond be ſo... + This Caſe Nands alſo adjourned, 


But /ufpofing the Plea to be bad, yet there is neither Heir 
nor Terre-tenant before the Court, And He ſaid He had other 
Odjections ioo. But 


Load Maxsriz Ip ſaid He had better reſerve them, 

till he ſhould ſee whether this Plea to the Scire facia- 
would hold. And He aſked Mr. Robinſen Whether 

He bad any Authority to prove that the Terte- 
„ tenant could plead any Thing elſe BUT a Re- 
% LEASE,” | 
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| (Which Mr. Rebinſon could not produce.) 


Serj. Pole in reply The preſent Queſtion is upon hi Plea 
of the Terre-tenant. I deny that a Scire facias againſt Terre- 
tenants is ex Debito Juſtitic. However, We have iſſued a 
Scire facigs againſt One of the Terre»tenants ; who has ſuf- 
fered Judgment by Default. Dyer 321. a. cites the Caſe of 
Leyghe v. Colyn & al, 7 H. 8. Error to reverſe a Judgment 
in Aſſize, § The Caſes in 5 Mad. 209. and 6 Med. 134. 5 V. Dyer 
are not applicable to the preſent Caſe : That in 6 Med, 134. 65, 132, 


was in Order to bring all the Co-Terre-tenants in, to make 38 Tg 


not S. C. 


F e 


Contribution. 
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Trinity Term 3⁰² 31 Geo. 2. 


E they have a Reltaſe to plead, let them ſhew it: If not, 
*tis plainly a Plea only for Delay. | 


v. Car: Lord MaxsrIzI D- By the * efabliſhed Method of Proceed- 
thew 111, ing there muſt be a Scire facias againſt the Terre-tenants © 
$12,accor& Otherwiſe, indeed, it is an Irregularity; but no more. 


The Terre-tenant has nothing to do with the Matter. All 
that he can do, is only what any Amicus Curie may do; 
wiz. produce a Releaſe of Errors : But he has nothing to do, 
in 1 Therefore there ought to be a Reſpond. ouſter, 
in this Caſe. | 


As to the other Objections, tis not proper to meddle with 
them yet. 


+P. 462.4 Mr. Juſt. Den1soxn concurred. This is not like a Scire 
1 [Which ' facias on the f Death of a Party: "Tis only a Scire facias 
was the againſt the Terre-tenant, who is no Party to the Record, and 
Caſein has Nothing to do with the Matter, in Point of Intereſt. 
6Mod. 134. . . | ; 
* 199, ] In Carthew 111, 112. The Earl of Pembroke's Caſe, Theſe * 
Scire faciaſes againſt the Terre-tenants are ſaid by Lord Ch. 
| Juſtice Holt, to be diſcretionary, and“ not to be flrii Juris; 
EE but yet to have been the conſtant and uſual Cour/e of the 
„ Court; and therefore not to be departed from.” And the 
Terre-tenant can only plead a Reliaſe of Errors; to defend 
his own Poſſeſſion, or for the Sake of Purchaſers ; But he 
CANNOT plead in Abatement to the Writ, when he is no Party 
10 the Suit. | 


In the Caſe of Winn v. Lloyd, the three Terre-tenants 
pleaded 5 three different Pleas ; which were rejected as frivo- 


$V-Raym: ſous. And ſo is this ; and ought to be rejected. And it is 
3 into the Errors objected to in the Record: 
5. c. mature to enter into the Errors objected to in the Record: 
or Mr. Robinſon is only Counſel for Woodcock, One of the 
Terre-tenants. 


Mr. Juſt. FosTer was clearly of the ſame Opinion. 


Here Woodcock comes in, and ſays ©* He has No Intereft in 
« the Land.” Therefore certainly cannot be heard, in Ob- 
jection to the Judgment, and to ſhew that to be erroneous : 
This was no Part of the Intention of the Notice given him by 
the Scire faciat. His Plea is inſufficient: Therefore he ought 
to anſwer over, | 


Per Cur. RRSPON D. ouSTER, 


Far, 


— 


8 8 Trinity Term 30 & 31 Geo. 2. 


Far, (Spinſter,) wer/us Denn. 
| E R R O R to reverſe a Judgment in Ejectent. 
Mr. Serj. Martin for the Plaintiff in Error. 


This was an Ejectment, wherein Des was Plaintiff, and 
Elixabeth Far and Rebeccah Savil Far were Defendants : and 
Iſſue had been joined between the Plaintiff and both theſe 
Defendants. And Day was given to the Parties, Fc. At 
which Day comes as well the Plaintiff as the ſaid Elizabeth 
Far ; Bat the other Defendant Rebeccah Savil Far, doth not 
come. And the Sheriff doth not return his Writ. 


Then the Death of Reneccan Savil Far is SUGGESTED 
upon the Rell, in the uſual way. And a new Venire is 
awarded to tiy the Iſſue againſt the ſurviving Defendant 
Flix. Far: And it is further awarded, That all farther © P. 363. 
«© Proceedings againſt Rebecca Savil Far ſhall ceaſe.” Then 
it ſets forth the Record of the Poſfea at the Aſſizes; and the 
Recovery againſt Elizabeth Far. And the Judgment is 
That the Plaintiff recover his Term againſt the ſaid 
„ Elizabeth Far“. 


Errors aſſigned—“ That there is no Record of N. 
«& prius; {which Serjeant Martin ſaid, was only done, 
in Order to give them Opportunity of objecting to the Va- 
riances ;] And That Judgment is given for the Plaintiff 
«© below, whereas it ought to have been given for the 
«© Defendant.” Then a t.ertiorarti iſſued, to certify the Re- 
cord of Ni prius : Which was certified accordingly. And 
In nullo eft erratum was pleaded, by the Defendant in 


Error. 


This Writ of Frror was brought, He ſaid, by the Appro- 
bation of the Court of C. B. on Conſent to wave a Motion 
there in Arreſt of Judgment. He cited Biſbop's Cale, in 
5 Co. 37. b. to ſhew that he was at Liberty to make Excep- 
tions not aſſigned for Error. Alſo 1 Salk. 268. S. P. Carlton 


v. Mortagh, 
And then he proceeded to make his Objections; wiz. 
iſt, The Ni prius Roll is erroneous, in itſelf. 


2dly. The Mi prius Record waries materially from the 
Plea Roll. | | 


3dly. This may be taken Advantage of arTEeR Verdis. 
| | A Sz: 4thly. 


— 
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Athly. The Omiffion of Aue querens Nil capiat per 


«© Breve,” as to Rebeccab Sawil Far, makes the judgment 


erroneous. 


sthly. The Judgment ought not to have been for more than 
a Mo1ETY of the Lands demanded, 


And Firſt—The Death of Rebeccab Sawil Far, One of the 
Defendants, ought to have been ſuggeſted upon the NMiſi privs 
Record. It is Nor /ufficient that this be mentioned in the 
Furata part of it. Barnes's Notes, Tr. 7 & 8 G. 2. C. B. 
Fo. 8. Waldo v. Harriſon: Where the Jurata in the Record of 
Nil prius was amended, Which was done upon the Foun- 
dation that the Jurata- part of the Record is not an Award 
of the Court ; but only to annex the Proceedings. Indeed 
Rebeccah Sawil Far is, in that Part, ſaid to be dead: But' tis 
only in a Parenthefis, and by way of Recital. However, 
that is ar the PLACE for a Suggeſtion of the Death of Parties. 
And it ought to be a full and pofitive Aſſertion: For there 
are to be Proceedings upon it. 


p, 364. If any Special Matter has been ſuggeſted, about a- 


warding the Ventre out of the Common Courſe, a Copy 
"muſt have been given. 1 Strange 235. Brocas v. City of Lon- 
don. 


This Recital did not authorize the Fudge to try the Cauſe 
between One of the Parties only, There ought to be a New 
Venire awarded: Or it ought to have been awarded againſt 
buth Defendants. For here is No proper Sagge/tion of the 
Death of One of the Defendants. Ln: | 


The Jarata is wrong. 2 Hawkins P. C. 290: 


The Death muſt be ſupgefed. 8, 9 V. 3. c. 11. 6 7, But 
a Recital is no Suggeſtion. And this is a a Diſcontinuance; 


but a Mis-Tria/, (which is not helped by the Stat. of 


Jeofails.) 


Secondly—This Ni prius Record waries materially from 
the Plea-Roll : For it is nor between the /ame Parties. 
And /mall Variances are fatal. 1 Ld. Raym. 329. Daberteen 
v. Chancellor. Palmer 378. Young v. Englefield. Cro. Eliz., 
340. Long v. Michell. Viner's Abridgment 553. Pl. 8. of Title 
Error. 


> Mr. Juſt. FosTz x—Brother, VIX ER is NOT an Authority, 


Cite the Caſes that Viner quotes: That You may do. 
Serj. Martin proceeded— 


Thirdly—This may be taken Advantage of, Az. 
Verdict. . Fourthly 


; 


/ A pew 7 gn ae... 


ö 
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Fourthly— The Judgment is imgerfect, without theſe Words 
*© Puod querens nil capiat c.“ 


Lord MansFitgLpÞ—Would You have it, That he ſhall 
*© take Nothing by the Judgment, againſt a dead Per- 
«© ſon?” However, it i; in the Entry of the Judgment, 
*© That further Proceedings ſhall ſtay againſt this dead 
«© Perſon.” 


Serj . Martin 


Fifthly— The Judgment ought n/y to have been for a 


Moiety of the Premiſſes. My Argument ariſes on 11 C. 2. See e. 19, 


And here might have been two /eparate Records. Both are 
made Defendants by the Rule. It is ſaid in 1 Yentr. 355. 
If every One do not appear, the Plaintiff cannot proceed 
againſt the Reſt, And though Ejectments be the Creatures 
of the Court, Yet the Records muſt preſerve as regular &@ 
Form as other Records muſt; And ſo it is, even upon Com- 


mon Recoveries. 


* Lord Mansri:LDÞ—If it be wrong, to award the Re- 
covery of the Term againſt the Tenant in Poſſeſſion, 
How would You have had it awarded ? For it might have 
been very inconvenient to award it in Moieties. 


Serj. Martin—Perhaps, the proper Method may be, to ap- 


ply to the Court where the Judgment is, ** that the Exe- 
«« cution ſhould be taken out, of ſuch Part only as was the 
«« Poſleflion of the living Defendant.” 


Serj. Heavit contra 


Firſt— The NViſ prius Record is N right. Even be- 
fore the Statute of 8, 9 V. z. c. 11. the Death of the Party 
might be ſuggeſted upon the Roll. And here it is done, up- 


on the very next Appearance Day after the Death. 


My Brother Martin ſays, ** It is only done by way of 
« Recital upon the Ni prius Roll.“ But it is not neceſſary 
to enter it upon the M/ prius Roll at all; unleſs to direct the 
Jos e, between. whom He is to try the Iſſues, and that He 

as SariſdiQion to try it. 


Secondly, Here is #0 material Variance: Whereas his 
Caſes are Caſes of materia! Variances. Indeed here is no 
Variance at all. | 

Thirdly— Here is nothing to take Adyantage of, 


Fourthly—The Judgment is perfect enough. 
F ifthly 


P. 365. 


FEE 
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Fifthly—The Judgment muſt be, © to recover the Term.” 
Indeed the Plaintiff muſt take Care to take out Execurion for 
no more than He has a Right to, by the Recovery. And 
Many of his Objections (even if they had any Thing in 
them) are cured by the Statute. | X | 


Serj. Martin, in Reply, to the fame Effect, as before. 


Lord MansF1sLD thought there was no Difficulty in the 
Objections. They are reducible indeed to three. For the 
firſt are no more than, Whether the Judge had Juri ſdiction 
o try the Cauſe, between the Plaintiff and the living De- 
fendant only. 1 


Now the Suggeſtion, and the Award, and All the Pro- 
ceedings ſhe One of the Defendants to be dead; And 
there is an Award for the Proceedings to Hay as to t/is De- 


„P. 366. fendant; and 10 go on againſt the oer onLY: And the * 


Jury is awarded as apaiuſt the living One, the Other BEING 
dead. Both were alive, when the Iſſue was joined : And it 
is properly awarded upon the Iſſue Roll; and acknowledged. 
And the Nif prius Roll is only for the Direction of the Judge, 
to try it: And it is not trayerſable on he Roll. And the 
two laſt Points are as plain. | 


The 7. udgment is right enough: And the Execution muſl 
be taken out according to the Right and Juſtice of what is 


really recovered. 


Mr. Juſt. De wiso held it not neceſſary to enter and 
tranſcribe the very WorDs of the Suggeſtion, from the 
Plea-Roll, upon the M privs Roll; and all the Continu- 
ances ; but ozly enough to thew and notify ts ihe Judge, what 


Iſſues he was to try, and between whom. It is as properly 


put in here, in the Turata, as any where elſe : And it could 
could not be ifrawer/ed on the Niſi prius Roll. And here is 
no Variance ; but only an Omiffion of what was unneceſſary to 
be put in. And there was no Need of the Querens nil ca- 


piat per Breve: there is ſufficient without it. 


And as to the gth Exception—They might be Joint- 
tenants ; and then tts ſtrictly right. But if not, the Plain- 
tiff recovers his Term: And he muſt take Care not to take out 
Execution for more than he had Right to recover. 


Mr. Juſt. Fos z ER was clear in concurring, 


Per Cur. unanimouſly, 
| JupGMEnT affirmed. 


Ball, 
8 
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* 


Ball, qui tam, verſus Cobus. Saturday, 
28 June 
R. Whitaker ſhewed Cauſe againſt quaſhing an Infor- 1737. 
mation qui tam, for exerciſing the Trade of a Baker 
at the Pari/h of Speldburſt in Kent, not having ſerved an Ap- 
prenticeſhip ; contrary to 5 Elis. c. 4. | 


The 1ſt Objection taken to this Information, by Mr. 
Clayton, on the original Motion, was That Spelaburſt 
does not appear to be a City, Market-Tows or Corpo- 
ration: It may be a VIL LACE.“ For ſupporting which, 
He had cited 2 Keble 583. Rex v. French; (an Exception.) 
which Caſe is alſo reported in 1 Mod. 26. S. C. Rex v. Tur- 
nith ; and 1 Yentr. 51. S. C. But though theſe are all Re- 
ports of the ſame Caſe (which was cited by Mr. Clayton only 
out of Keble) Yet Mr. Whitaker alledged that they are in- 
conſiſtent with each other. 


Mr. Clayton contra—The Act was intended merely for ep. 365. 
the Benefit of Corporation: And it has F always been taken, 5 Rainsford 
„that it does not extend to any Vil age, or any Place 4% thaught 
* than a City, Market-Town, or Corporation.“ And it otherwiſe, 
would be extremely inconvenient to the Inhabitants of * 


diſtant retired Villages, if it did. 


Lord ManserzL.p—The Queſtion is not now upon the 
Evidence ; but upon the Lavixc the Offence. Have 


You any Authority, that it may not be /aid at a Pa- 
riſb ? 
Mr. Clayton—None but that in Keble; (wiz. 2 Keb. 583.) 


Loxzp MansFit.b—There is nothing in the AQ, that 
reſtrains it to be Laid in a City, Market-Town, or Corpo- 
ration: And this Laying it in a Pariſh will not a fed the 
EviDeNnCe. 


Mr. Juſt. Dzn1$0n expreſſed himſelf in Terms exactly to 
the ſame Effect. | 


Mr. 2 Fos TE Many Trades are carried on in Vi- 
lages ; Moſt of the Cloth-Trade in Toriſbire, is carried on 
in the J. illages. 


Mr. Clayton offered another Objection; vis. That it was _ 
not pus. „that he did not zhen exerciſe the Trade, 5 


(namely, at the Time of Making the Act.) But 
Tux 
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The Covur (without any Heſitation) over- ruled thig 
ObjeQion. So that, (Both Objections being over-ruled.) 


THz RvLt to ſhew Cauſe why the Information 
en ſhould not be quaſhed,” was d;/chargew. 


Tarrant verſus Haxby. 


X AR. Norton and Mr. Winn moved for a Prohibition to 

YI the Conſiſtory Court of York, to ſtay their Proceed- 
ings againſt Tarrant the preſent Pariſh Clerk of St. Oft. 
ih York; which Proceedings were there inſtituted at the In- 
ſtance of Haxby the deprived ParIsn-CLERK, for the Re- 
Aoration of the ſaid Haxby. 


The Offce of Pariſh Clerk is of a temporal Nature: And 
the Fees are of temporal Cognizance. There are two Caſes 
in Sir J. Strange Reports, to this Purpoſe : V. 2 Strange 942. 
Perak v. Bourne; and 2 Strange 1108. Pitts v. Evans, C. B. 
And there is an expreſs Caſe in 2 Brownl. 38. Gaudyc's 
* Caſe with Pr. Newman, C. B. P. 8 Fac. 1. That the Office 
of Pariſh Clerk is Lay; And the Spiritual Court have no 
Juriſdiction concerning his Deprivation. 


This Haxby, they ſaid, was deprived by the Parſon and 
x; hore Pariſh, for Drunkennels during Divine Service, 
and other Miſdemeanors : Whereupon, the Parſon ap- 
pointed Tarrant in his Room. Againſt whom, Haxby li- 
belled, in the Conſiſtory Court of York : Where there was 
Monition ; and they were proceeding to reſtore Haxby. 
hd all this was Togpeſted, Upon which, a Rute was 
granted, to ſhew Cauſe. And now Mr. Nares was to have 
hewn Cauſe: But being ſatisfied that it was too ſtrong 
againſt Him, He would not trouble the Court. Where- 
a e eee ee 
* The RuLe for the Prohibition 
was made abſolute. 


Mond Rex wer/us Inhabitants of Uffculme. 

* See this CAsE abridged, in the TasBLs; and at large, in 

. © the Quarto Edition of my SETTLEMENT Casss, No. 138. 
p. 430. 7 0 7» ͤͤĩ³˙b TREO OO . ; 


Rex 


— 
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— 


* Rex verſ. Inhabitants of Milwich. P. 371. 


See this Case abridged, in the TaBLR; and at large, in the Monday, 20 


Quarto-Edition of my SETTLEMENT-Cas8s, No. 139. June 1757+ | 


pa. 433. 


Harris very. Huntbach. *P. 373 
HIS was a Cauſe in the Civil Paper; and came, 
before the Court, upon a Caſe reſerved for the Opi- 2 On 
nion of the Court, in an Action upon a general Indebitatus 1 . 
Aſſumpfit, in which the Plaintiff declared upon two Counts; & 
The firſt of which was for Money /en! and advanced by the | 
Plaintiff, at the Defendant's Requeſt : The 2d was for 
Money laid out and expended by the Plaintiff, at the De- 
fendant's Requeſt : And the Queſtion upon the Caſe ſtated, 
was Whether the Evidence ſupported the Declaration.” 


The Caſe ſtated—iſt. That a Note of the Defendant's 
was produced in Evidence by the Plaintiff in the following 
Words: 3d December 1751. Then received of Mr. 
«© Harris the Sum of igl. on the Behalf of my Grandſon : 
« Which I promiſe to be accountable for, on Demand. 
« Witneſs my Hand S. Huntbach. This Evidence was 
produced in Support of the firſt Count. h 


On the 2d Count—The Evidence was, that one Dawi/on 
coming to the Plaintiff, by the Defendant's Order, for 
Money to pay Workmen, the Plaintiff refuſed to pay the 
Money, unleſs the Defendant would fign a Receipt. 
Whereupon the Defendant wrote the following Note, wiz. 
« Mr. Harris, At the earneſt Requeſt of the Gardener, 
© the workmen wanting money greatly, for the Work at 
e the Woodhouſes, This is to certify that it is My Re- 
« queſt that You pay to Mr. Daviſon, on the Account of 
« Maſter Hillier, for the Workmens Uſe the Sum of 151. 
« As Witneſs my Hand S. Hunbach,” And a Receipt was 
given by the ſaid David/en, the Gardener, to the Plaintiff, on 
the Plaintiff's paying him this 151. Verdict for the Plaintif— 
Caſe ſaved upon this Queſtion, wiz. ** Whether the 
Evidence was ſufficient to ſupport the Verdi,” 


Mr. Aston for the Plaintif—The firſt Count is for Mo- 
ney lent and advanced by the Plaintiff, at the Defendant's 
Requeſt, And here is a Note under the Defencant's Hand 
TZ 4 crates; 
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produced, acknowledging the Receipt of it, and procuting | 
e 


to be accountable for it: Which is tantamount to a Promi 

to PAY it. And its being added, on the Behalf of my 
4 Grandſon,” makes no Difference; For There is 20 Re- 
„ * medy againſt the Infant. Therefore it is an Original, 
not a Collateral Undertaking. In 2 Ld. Raym. 1085. 


 Buckmyr v. Darnall, It is agreed That where no Action 


will lie againſt the Party himſelf, Undertaken for, it is 
«© an Original Promiſe.” In the Cale of Reid v. Naſo, M. 
24 G. 2. B. R. and Tr. 1751, 24 & 25 G. It was ſettled 
accordingly, And here is zo Remedy agazn/i the Infant, upon 
this Note, 5 


2d Queſtion. Whether the other Evidence above ſtated 


was ſufticient to maintain the 2d Count. | 


Now the Plaintiff could not have maintained an Action 
againſt tte Infant, for c4is Money, no more than for the 
former. The Plaintiff refuſed to advance it, till the De- 
fendant wrote thus, It is my Requeſt that You ſhall pay, 
on the Account of Maſter Hillier, to Mr. David/on, to 
% the Workmens Uſe, 15l.” And this is an Original 
Undertaking “ that the Defendant will pay the Money:“ 
And it was advanced on the Account and Credit of the 


Defendant, 
Mr. Nares contra for the Defendant —— 


The Queſtion is, how far a general /ngebitatus Mumpſit 
will lie, upon theſe Facts, and the Evidence brought to 
ſupport them. This is a general I/ndebitatus Aſſumpſit : 
And Indebitatus Afſumpfit does not lie, but when an Action 
of Debt will lie. 1 Salteld 23. Hard Caſe is expreſsly 
fo. 2 Ld Raym. 1034, 1035. Smich v. Ayrey : ©* Indebi- 
** tatus Aſſumpfit does not lie for Money won at Play.“ 
i Strange 680. Welch v. Craig: It does not lie on a 
** Promiſſory Note.” No more will it, upon a Collateral 
Undertaking. And therefore the preſent is not a proper 
Coxnt, if the Evidence would ſupport it. This cannot be 
conſidered as Money /ent. It cannot be more than Evi- 
dence of a Collateral Promiſe. And why will not an Action 


lie againſ the Infant ? I think it will. And then it is exactly 


within the Caſes of Buckmyr v. Darnall, in 2 Ld. Raym, 
1085 ; and Reid v. Naſp, Where Naſh promiſed to pay 50l. 
if the Plaintiff would withdraw his Record; (Which was 
indeed an Original Promiſe.) | 


Secondly, on the 2d Count—The Note only imports a 
Certificate ©* that the Money is proper to be paid.” No ge- 
neral {ndebitatus Afſumpfit will lie upon this. Here is no 
Evidence of Money lent, M 
| r. 


* 


— — 
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Mr. Alton in Reply —— 


iſt. A Note of Hand acknowledging the Receipt, and 
promiſing to be accountable, it is certainly Evidence of Mo- 
* ney /ent, And it is every Day's Experience, that Notes 
of Hand are given in Evidence upon General Indebitatus A 
Jumpfitss And as to inſerting on Behalf of my Grand- 
* ton” it makes no Sort of Difference. 2 Strange 955. 
Thomas v. Biſhop—The Addition of Caſhier to the York 
„Buildings Company,” was holden to make no Difference. 
And there is no Privity been Mr. Harris and the Infant : 
Nor will any Action lie againſt him. 


This is ot a Promiſe in Hid, or a Collateral Undertaking ; 
but a /ole, abſolute, Original Promiſe. Therefore He prayed 
the Poftea might be delivered to the Plaintiff, | 


Lord MANSFIEL D—— 


The Queſtion is Whether there be Evidence of a Debt 
contracted by the Defendant, payable to the Plaintiff, 


The Declaration conſiſts of two Counts, for two diffe- 
rent Debts. And there cannot be clearer Evidence, than 
the firſt Note is, of the former Debt. And as to the 2d 
— Here is a Manſion-Houſe belonging to an Infant : 
Which Manſion-Houſe has a Garden belonging to it. It 
might net be neceſſary (in regard to the [nfant's Situation and 
Circumſtances) to ſupport this Garden, (which might be a 
Pleaſure Garden :) And no Action will he againſt the Infant 
but for Neceſſaries, It don't appear at all, that there could 


be any Remedy againſt the Infant. 


You can bring an Indebitatus Afſump/it for the Debt ; and 
— the Note in Evidence : And ſurely it ſupports the De- 
claration. | he 


This is ſaid to be a Collateral Undertaking. But the 
Argument about Original or Collateral Undertakings, de- 
pends merely upon the Want of ſufficiently defining the 
Terms Original“ and * Collateral: Otherwiſe, there 
can be no Doubt about them. This is clearly an Original 
Undertaking. And the Jury have found theſe Notes to be 
ſufficient Evidence of the Debt: And it is indeed a Matter of 
Fade, rather than of Law. 


Mr. Juſt, Den150N concurred, — 


Surely 


*P, 375» 
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* 


Surely, This Note is e of Money unt And 
+ And that between the Plaintiff and Defendant, this is certainly an 


Caſe was Original Undertaking : And the Money was paid at the 
determined Defendant's Regueft. And there is no Privity between the 


upon ma Plaintiff and the Infant. The Cauſe of Reid v. Naſh is, in 
deration.] ſome Meaſure, like this. + Here is Nothing like a Colla- 
ke teral Requeſt or Promiſe : Tis an Original Undertaking. 


p. 376, Mr. Juſt. Fos r aA likewiſe concurred 


The Infant was not liable, and therefore it could Wa be a 
collateral Undertaking. It was an Original Undertaking of 
the Defendant, to pay the Money, | | 


Per Cur.” Let the PosTza be delivered to the PLAlx- 
TIFF, | . 1 


Hammond wer/. Brewer. 


HIS was a Caſe for the Opinion of the Court, from the 
L Sie Aflizes, before Mr. Baron Smythe, 


The Caſe ſtates, that an Act of Parliament was made 
in 26 G. 2. (c. 54.) for repairing and widening the Road 
from Flimwell Von in the Pariſh of Ticehurſt in the County 
of Suſſex, to the Town and Port of Haſtings in the faid 
County : And it ſtates many other Matters not worth noting ; 
as the ſingle Queſtion was Whether the Town of 
Battel was meant to be included or excluded.” 


The Queſtion aroſe upon that Part of this Turnpike- Act 
which gave Directions for repairing the Road 70 and from the 
Town of Batre/; which Town was ſtated to be lately paved, 
before the AG of Parliament, by the Inhabitants ; and that 
it was kept in repair by them, and is now o. | 


Note, In many other Parts of the AQ, the Roads are 
deſcribed as leading from to and THROUGH ſuch and 
ſuch Towns: But when it mentions the Town of Bat- 
tel it only ſays ** To and FROM it,“ but omits the Word 
*« THROUGH.” And the only Queſtion was Whe- 
*© ther the Act intended to INCLUDE or BXCLUDE the 
« Town of Barrel itſelf.“ 


Mr. Knowler was for the Plaintiff (of whom the Toll had 
been taken:) And Mr- Harwey, for the Commiſſioners, (the 
\ Defendant having ated by their Authority ;) who had ſet up 
a Turnpike in the very Heart of the Town, 
I 


The 
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— 


The Cour were clear that the Act of Parliament in- 
tended to EXCLUDE the Town of Battel; And that it was 
right and reaſonable that it ſhould be excluded. 


And Loa D Mansr1eLD obſerved that it was neither uſual 
nor convenient to erect Toll-Gates in the Middle of great 
*Towns; (Which theſe Commiſſioners had done;) Which p 
might obſtruſt the neceſſary Intercourſe amongſt the Inhabi- * 377.7 
tants; or even hinder an Inhabitant from ſending his Hor/es 
to Water, without paying the Toll. Therefore They Order- 
ed the | | 

PosTEa to be delivered to the PLartnTipe. 


Rex wer/. Manning. Wedneſday, 
| 22d june 


R. Aflon ſnewed Cauſe againſt quaſhing an Order of 1757. 
Seflions made upon a Road-Act of 29 G. 2. c. 67. 
(for enlarging the Terms and Powers granted by former Acts:) 
Whereby the Surveyor of the Highways beyond Sheppard 
Sbord and the Devise, &c, is authorized and impowered to 
dig Gravel c, or any other Materials Oc, in upon or out 
» and from all and every the Lands Fields or Grounds in 
the Occupation of Jobs Manning in the Pariſh of All Canning. 
in the County of #lts. g | 


The Subſtance of the Order was as follows It begins with 
reciting the Act of 20 G. 2. c. 67, impowering the Surveyor 
or Surveyors of the Highways or Roads therein ſpecified, or 
any other Perſon or Perſons appointed by him or them, (hav- 
ing firſt an Order from the Quarter Seſſions; Six Days No- | 
tice, in Writing, of the Application for ſuch Order, being 1 
firſt given by the Surveyor or Surveyors, ro the Owner or : 
OwNERs, Occupier or Occupiers of the Lands and Grounds 
then intended or purpoſed to be cut digged or gathered for 
Materials for repairing and amending the Highways or Roads, 
or left at his or their Places of Abode ;) to cut dig gather 
take and carry away any Furze Heath Gravel Sand or other 
Materials proper and ſufficient for repairing of the ſaid High- 
ways or Roads, (F ſuch Materials cannot be had or found in 
or upon any Waſte or common Grounds in any Pariſh Town 
or Place adjoining to or lyivg near the ſame Highways or 
Roads,) in upon or out of and from any Lands, Fields or 
Grounds or either of them (not being a Yard Garden Orchard l 
Park Paddock Wood Coppice Nurſery or incloſed Ground : 
Planted with any Walk or Walks of Trees or Ave- 
nue to any Houſe z) paying ſuch Rates for ſuch Materials, 
or for the Damage done to the Ownzrxs AN D Occupiers = 


N DIE 


- 
PISS, Se 
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the Ground where any and from whence the ſame ſhall be 
cut digged gathered taken and carried away, or over which 
the ſame ſhall be carried, as the SURveEYOR or SURVEYORS, 
or OTHER Perſon or Perſons by them appointed or to be ap- 
pointed by Virtue of the ſaid former Acts or the ſaid recited 
Act, for that Purpoſe, ſhall Thin reaſonable. | 


P. 378. «Then the ſaid Order of Seſſions recites, That Applicati- 


on had been made to that Court, by THE Surveyor of the ſaid 
Highways or Roads, for an Order to cut dig gather take and 
carry away Furze Heath Stones Gravel Sand or other Mate- 
rials proper and ſufficient for repairing of the ſaid Highways 
or Roads, in upon or out of and from ALL and every the 
Lands Fields and Grounds now in the Occupation of John 


Manning of the Pariſh of All Cannings in the ſaid County of 


Wilts Yeoman, (not being a Yard Garden Orchard Park 
Paddock Wood Coppice Nurſery or incloſed Ground planted 
with any Walk or Walks of Trees or Avenue to any Houſe.) 


Then the Order goes on thus— 
And the ſaid Surveyor having made and given full Proof to 


this Court that fx, Days Notice in Writing, of his intend- 
ed Application to this Court for ſuch Order, hath been 


„given by Him To the ſaid Jonn MANNING, or left at his 


«© Place of Abode; And the ſaid John Mannins, in 


Conſequence thereof having offired to this Court by his Coun- 


fel, Reaſons again (ſuch Order being made; and endeavour- 
ed to ſupport the ſame by Proofs, (hich Reaſons and Proofs 
this Court Ab) Do to be very inſufficient;) And the ſaid Sur- 
veyor alſo having made and given full Proof to this Court, 
«© that PROPER ard SUFFICIENT Materials for repairing of 
the ſaid Highways or Roads cannot be had or found in or 
% upon any Waſteor Common Grounds in any Pariſh Town 
« or * adjoining to or lying near che ſame Highways or 
*© Roads. 


Tuis Cova doth therefore, in purſuance and by Vir- 
tue of the ſaid recited Act of Parliament unanimouſly Or- 
der that the ſaid Surveyor of the ſaid Highways or Roads, or 
ANY other Perſon or Perſons by Him appointed and employed, 
may, And He and they is and are (by virtue of the 
ſaid AQ of Parliament and by virtue hereof) authorized and 
impowered to cut dig gather take and carry away any Furze | 
Heath Stones Gravel Sand or other Materials proper and ſuf- 
ficient for repairing of the ſaid Highways or Roads, in upon 
or out of and from ALL and Every the Lands Fields or 
Grounds in the Occupation of the ſaid Jobn Manning, in the 


Jaid Pariſh of All Cannings, (not being a Yard Garden Or- 


chard Park Paddock Wood Coppice Nurſery or incloſed 
Ground planted with any Walk or Walks of 1recs or Ave- 
nue 
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nue to any Houſe,) Paying sUcH Rates for ſuch Materials, 
on for the Damage done to the Owners ox the ſaid Occupier 
of the ſaid Lands where any and from whence the ſame ſhall 
be cut digged gathered taken and carried away, as the ſaid 
AcT or PARLIAMENT herein before in part recited vor u 
DIRECT AND PRESCRIBE. 


. Mr. Norton's Objections to this Order upon making the; p. 370 


Original Motion, were only 2%. 


iſt. That there ought to have been Notice to the Ownee, 
as well as to the Occupier of the Land wherein the Gravel 
was to be dug : Although He owned, that the ſtrict Words 
of the Act had not the Copulative, but only the Di junctive; 
viz. upon Notice, c, to the Owner or Owners, Occu- 
pier or Occupiers of the Land, Fc.“ Yet, He ſaid, that 
Juſtice required, that the Owner ould have Notice, as well 
as the Occupier ; when 51 Property is to be ſo materially 


Hected: And He argued this to be the Intention of the Act. 


And *tis frequent, in ſuch Caſes, to underitand zegative 
Conj unctions as Copulative. 


2dly, The Satisfa&ion is directed by the AQ to be made 
both to Owner and Occupier : Whereas they have here 
awarded NONE at all to the Owner of the Land, who is the 
Perſon principally injured. Upon this Motion, a Rule was 
made to ſhew Cauſe. After which, g additional Objections 
were given in, in Writing. | 


Mr. Afton ſhewed Cauſe why the Order of Seſſions ſhould 
not be quaſhed, 


iſt. Objection (given in in Writing) is, that the Name of 
the Surveyor who applied for the Order is not mentioned. 


Anſwer—That is Not Nece/ary. 


2d, Objection.— That the Seſſions have not ADI VDOE 
« That fix Days Notice in Writing was given to any Perſon, 
% of the intended Application: The Words are only, 
«© The Surveyor having made and given full Proof to this 
«« Court, that ſuch Notice was given. 


Anſwer—That it dver appear: But if not, yet it is act 


neceſſary. 


3d. Objection. That the Fact of ſuch Notice being given, 
is not ſufficiently /et forth; it being only ſaid That ſuch No- 
«« tice was given to Meaning, ox left at his Place of Abede. 


Auſwer — That that is ſufficient. 


4th. 
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: 4th. Obje&ion : (which was Mr. Nortor's firſt.) It is not 


ſet forth that fix Days Notice in Writing of this intended 
Application was given to the Ownzz of the Lands. 


Anſwer. Notice to the Occuyrizr is enough. So, on a 
Diſtreſs Notice may be given eitber to the Tenant . to 


P. 380.* the Owner of the Goods. 4 Mod. 390. Valter v. Rumball 


is ſo holden by the Court. [ya. 395.] And here the Owner 
may perhaps no be intitled : For the AQ ſays, That the 
« Damages, ir any Cc.“ Beſides the Owner may be at a 
vaſt Diſtance from the Land. And here the Tenant appeared, 
and made what Defence he thought proper. 


5th. Objection. That the Seſſions have not exxpreſily Ap - 
JUDGED *© That proper and ſufficient Materials for repair- 
ing the * = were NOT 70 be found in any Waſte or 
«© Common 
For it is only ſaid, The Surveyor having made and given 
* full Proof to the Court that, &c.” 


Anſwer—The Order is agreeable to the Act of Parlia- 


ment: And it ſpecifies ©* that full Progf was made and given 
* to the Court of this Fact.“ a 


6th. Objection. That it is not ſet forth That no proper 
% Materials AT ALL, for repairing the Highways, are to be 
% found in any ſuch: Waſte or Common Ground :? But 
only (in looſe and general Words) “ That yroPER and 
«© $UFFICIENT Materials for ſuch Purpoſe are not to be 


% found there,” Notwithſtanding which, It is ordered, 


* that the Surveyor ſhall cut and carry away ALL Sorts of 
«6 Materials neceſſary for the Repair of the av/o/e Road,” 


Anſwer—That it is exactly agreeable to the AQ. 


„th. Objection. Non confat that any Materials proper for 
ſuch Purpoſe RRE To BE FOUND in any Part of theſe Grounds, 


Anſwer— That muſt depend upon Trial, The Lands are 
to be cut, digged, and gathered for Materials.” 


8th. Objection. Tis not ſet forth how far theſe Grounds 
lie from the Highway ; nor to what Diftance all wafte Grounds 
Have been found barren of proper Materials ; nor that theſe 
_— are nearer than any Waſte where ſuch Materials may 
ound, 


Anſwer—The Order is worded agreeable to the At ; And 
theſe Particularities need not be inſerted in it. 


gth, 


round in any Place near the ſaid Highway 45 


A. n 1— A 
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9th Objection. That the Powers here committed to the 
Surveyor are wncertain 1n every Branch thereof. For only 
that PARTICULAR Piece of Land which affords the Materials, 
is made liable by the Act. But here ALL the Grounds in 
the Occupation of Manning, (being as he alledged, a Farm 
of 5401. per Annum) are to be dug at the Diſcretion of the 
Surveyor. And they are alſo laid under perpetual Incum- 

 * brance, or at leaſt one that is abſolutely uncertain ; fore p 381. 
that no Time is prefixed at which ſuch Grounds ſhall be eman- 
cipate. | 


Anſwer—This alſo is ſufficient ; being agreeable to the 


10th Objection; (Which was Mr. Norton's Second) 
That Satisfafion for ſuch Materials is, by this Order, a- 
warded to the Owner on Occupier, but zo: Bora; Nor 
is it certainly defined to uu of them: Whereas the Ad 
of Parliament is, expreſs, ** Paying to the Owners axÞ Oc- 
** Cupiers,” 


Anfwer—Tis ſufficient: The AQ is disjunctive, in di- 
recting the Notice; and muſt here be taken digun@ively and 
re/pedtively. | 


11th. Objection. That the RaTE of /uch Satisfaction is 
eſtimated in the Order, only as for the Value of the Ma- 
terials which thall be cut or carried out of theſe Grounds; 
on for the Damage done thereby ; but not as for Bor R, as it 
ought in Juſtice, | to be: nor is it certainly defined, for 
WH1CH of the two, the Compeuſation is to be made. 


Anſwer—'Tis in the Words of the AR. i 


Mr. Norton and Mr. Thurlow, in Reply, ſupported the 
eleven Objections: And urged that theſe ſummary Autho- 
rities given to Juſtices, to the Detriment of the Liberty or 
Property of the Subject, ought to be sTR1CTLY purſue : 
And they cited many Caſes, of what they apprehended: to 


be ſimilar Inftances, or at leaſt proceeding upon the ſame | 
Principles. Whereas in the preſent Caſe, the Juſtices have - 
not (as they alledged) given themſelves Juriſdiction, by any 


ADJuD1CaTlon of the neceſſary Facts: but have only recited 
the Evidence of them. . 


Lord Max sT IELD—ſaid this Order was very ill penned; 
and the Juſtices ought undoubtedly to purſue their Autho- 
rity: But, however, He did not agree to all the Objec- The ad. 
tions; and particularly to the“ 2d. and 5 5th. which are and 5th, ot 
founded upon a ſappoſed Neceſſity that there muſt be expreſs*boſe given a 
Adjudications; where the Recitals and Allegations are ſuf- in unn. ; 
ficient, and where Concluſions are actually drawn, 
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. As to the 4th Objection— He did not think that the Act 
could mean that it ſhould always be neceflary to give Notice 
to the Owner ; Which might be impoſlible. 


| | But as to the 6th and 7th ObjeQions—It rs neceſary 10 
| ſew that there were no proper Materials to be found in or 
[ upon the Waſtes or Common Grounds near the Highway. 
| i P. 382.* Which is or done here. And they are not warranted to 
; dig in the private Soil for ALL the Species of Materials; 
1 becauſe so of the/e Species are not to be found in or upon 
| the ſaid Waſtes or Common Grounds. They ought to sE- 
ir what can vor be found in or upon the Waſtes or Com- 
| mon Grounds ; and what may be found in the friwate Soil, 
ll | And they can not dig, to Try for it, in the private Soil: 
0 | They ſhould previouſly &zoww that it is to be found there; or 
1 at haſt, have a reaſonable Proſpect of finding it there. 


© | cth. And they cannot make this general! Order “ to dig 
4 « over ALL the Efate; and leave this to the Diſcretion of 
the Surveyor : They ought to fix upon the particula® Part; 
to determine this z7hem/elves, and not leave it to their Sur- 
veyor. Tuis Objection is FaTAL. 


Toth. So alſo is that of the Sazisfa#im : For the Saris- 
| rar ion ought to be awarded to the Owner, or to the Occu- 
\f pier, or to Both; accorDinG fo the Damaces ſuſtained by 


the One, or by the Other: or by Both. | 
= perhaps fome other Objections might bold: But however, 
i here is exough, that I have already mentioned. 


1 Mr. Juſt. Dzn180x-- It is a very imperſect Order, and 
V liable to many Objections. 


„ As to the zd, 3d, 5th, 6th, and 7th, Objections— An ex- 
1 pre/s and dire& ApjuDication may not be neceſſary: But 
| many of theſe Foundations or their Authority ought, /ome 
|. | how or other, to APPEAR wpon the. Face of the Order, Par- 
ll! ticularly, it ought to appear that Notice was given of the 
4 Intention to dig in ſome particular Place: For perhaps very 
j good Cauſe may be eaſy to be ſhewn againſt it. But 


gth. It can never be right to dig over AL L the Efate ; 


| 

1 Sth. Nor to dig in the private Soil for ſach Materials as 
| | may be found in the Waſte, | 67-31 
| 


1 7 " 
4 BYE 5 
1 q c 


As 


<S 0 oa% oe 


As 


Trinity Term 30uge 31 Geo. 2. 


As to the 4th—Nor1ce is ot univerſally neceſſary to be 
given to the Owner: This may in ſome Caſes be impracti- 
cable. | 


But as to the 1oth. Satisfafiom ought to be made t the 
Oæuner, (if he be damaged) undoubtedly, * e 


Mr. Juſt. Fos r ER concurred. 


The Perſon that drew this Order, has kept to the Wor ps, 
but not to the Srikir of the AR. 


* And as to the gth Objection in particular, undoubtedly, 
The Juſtices have exceeded their Power in ordering the Sur- 
wveyor to dig over the wol E Eftate : This can never be rea- 
ſonable, nor within their Juriſdiction. 


Per Cur. unanimouſly, 
Rur for quaſhing the Ox DER 
MADE ABSOLUTE. 


Cogan wer/us Ebden and Another. 


Na Motion (made the 18th Inſtant) To % t afide a 
Verdict as being given in by the Foreman, CONTRARY 

to the Opinion and Intention of E£1GHT of the Fury. —lt ap- 
peared that the Defendant juſtified under a Right of a Way, 


over the Plaintiff's Ground, to two Cloſes of the Defend- 


ant, wiz. Broadmoor, and Three-Acres : Upon which, 9 
different Iſſues were joined; wiz. One, upon the Right of a 
Way to Hreadmoor, the Other, upon the Right of a Way 
to the Three-Acres. And the Foreman gave in the Verdict, 


as a general Verdict for the Defendant, upon 6orh Iſſues. 


But Eight of the Jury made Afidavit That it was the 
« Meaning and Intention of the auhole Jury, to find the 
c former Iſſue for the Defendant ; and the Latter for the 


% Plaintiff : And that this Miſtake was diſcovered by 


* them, an Hour afterwards ; but not till the Judge was 
«« gone to his Lodgings.“ And upon the Judge's Report ic 
appeared that, though there was indeed Evidence on 575 
Sides, yet the Height of the Evidence was (as it appeared to 
Him) on the Side of the Plaintiff, as to this latter Iſſue. 


NM. B. The Foreman had declined making any Affi davit: 
becauſe, he faid, he ſhould make himſelf appear a Fool, 
to the Court of King's Bench. 


B b 2 This 
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t This Matter was much litigated by the Counſel on both 
Sides. And the Counſel for the Plaintiff mentioned the Caſe 
of Baker v. Miles, in C. B. in M. 4 G. 2. S. P. where Eleven 

of the Jarymen ſwore ** That the Foreman had miſtaken 

{ V.Viner's «« their Verdi ;” And it was thereupon ſet aſide, 5 

Abr. Title 

2 "i The Couxr were All clear that this was a Mi/ake, 

493- Pl. Lz. ariſing from the Jury's being unacquainted with Buſineſs of 

this Nature; and from the Aſſociate's Omiſſion in not aſk - 
ng the Jury particularly“ how they found each reſpective 
© Iſſue, and in not making the Jury fully «nderfand their 

. P. 384.* own Finding; And that it was agreeable to Right and 

Juſtice, that, the Mifake ſbould be reflified And they 

had no Doubt about the Fa of this Miſtake; from the 

Affidavit of the Eight Jurymen, confirmed (as they held it 

in Effect to be) by the Foreman's declining to make any 

Affidavit at all: Eſpecially, as the Judge's Notes ſhewed 

the Weight of the Evidence to have been for the Plaintiff, as 

to this latter Iſſue. 


And Lord MansFizLD and Mr. Juſt. Dex1son thought 
that, as it was a mere Slip, there might be /ome Method of 
Refifying the Verdi according to the Truth of the Caſe ; 
from the Judge's Notes, if they were ſufficiently particular ; 

zvithout ſending the Iſſue to be tried over again, at a great 
Expence. | 


And the Caſe of Newcombe v. Green, in 2 Strange 1197, 
was mentioned; where the Poflea was amended by the 
Judge's Notes. And Lord Mangfeld ſaid that, at leaſt they 
could ſet aſide the Verdict without Coſts. But Difficulties 
occurring how the Coſts would be, in ſuch Caſe; as On- 
Iſſue was ſtill found for, and was in Truth clearly for the 

Defendant, Therefore | e 
| 4 ä Cur. AD vis'. 
And now Lord MaxSsH II o, ſeeing Mr, Morton in Court, 
who was concerned for the Plaintiff, and had (on his Be- 
half) moved to /et aide the Verdict, took Occaſion to men- 
tion this Caſe: and *ſaid they had thought of it; and He 
t [Whoſe had talked with his Brotner | Wilmot too, about it: But, 
ordinaryEn. however, He was not row going to give any Opinion; but 
gagements only to propoſe what ſeemed to Him the moſt proper Method of 


were now Coming at it. 
in the other 


Court.) The Caſe of Newcombe v. Green, itſelf, is not applicable 
| to this Caſe, But there is another Caſe, of Mayov. Archer, 
in 1 Strange 514, 515, Where the Queſtion was Whe- 

«© ther a Farmer who bought and ſold Potatoes could be a 

„ Bankrupt:*” And the ſpecial Verdict did not ſet forth the 
Quantities he had bought and ſold ; though they were proved 

at the Trial, The Court did not there award a Venire facias 

de novo; but amended the Special Verdict, in that reſpect. 


Which Caſe is more applicable to the preſent Caſe, 
than 
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than that which was cited: For Here they Ordered the 
Special Verdict to be amended; though the Plaintiff's 
Motion was only“ that a Venire facias de novo might be 
„% awarded.” | 


But another Caſe has been mentioned to me, which is 
applicable to the Principle of this Caſe; though not like 
the particular Fact. It is that of Dayrel! v. Bridge, Tr. 
22 G. 2. B. R. Treſpaſs for cutting down an Oak-'Tree— 
The Defendant pleaded ſeveral Pleas; One of which was, 
„Not Guilty.” At the Trial, a General Verdict was taken 
down, and ſo entered. And tlie Court re&ified the YVerdi?, 
by expunging the Finding on all but the Not Guilty ;” 


* [t appearing that Nothing was in Queſtion (at the Trial) * P. 385. 


but“ whether the Place where the Tree ſtood, was Parcel 
„ of the Manor, or not.“ In the Caſe of Newcombe v. 


Green, ſeveral Caſes + were cited on the ſame Subject: + None are 

Though the Caſe ite, is not the preſent Caſe. mentioned 
by Strange 

Pa. 1197; But Cro, Car, 338, Eliot v. Skypp, 1 Salk. 53, Bold's Caſe, and 


a Caſe of Fry v. Horder, in Lord Raymond's Time, were cited, 


If the Court ſets the Matter right, they ſhould proceed 
according to the whole Truth of the Caſe. The Judge who 
tried the Cauſe agrees to the Fact diſcloſed in the Afﬀidavic of 
the Fight Jury-Men : Whereas Your fir? Aﬀidavit on which 
the Rule was made, was an Affidavit of only Four of them. 


Therefore what I would propoſe is that You ſhould make 
your Motion, and have a Rule to ſhew Cauſe, Why, upon 
Reading the Affidavit of theſe Eight Jury-Men, the Ver- 
dict ſhould not be AuEN DED and SET RIGHT, according to 


the Truth of the Finding. 


Note—Such a Motion was afterwards made; and a Rule 
to © ſhew Cauſe” granted. But it never came before the 
Court any more: It plainly appearing that the Court, 
upon Deliberation among themſelves, had come to an 
Opinion * that in this Shape the Verdict might be ſet 
„right.“ | 


Rex wer/. Goddard Williams. Tueſday, 


R. Nares ſhewed Cauſe (on Weane/day gib Feb. laſt,) 
againſt quaſhing a Certiorari to remove, from the 
Quarter-Seſſions of the City of London, an Information upon 
1 Fac. 1. c. 22. intitled “ The Duty of Tanners, Curriers, 
« Shoemakers and of others Cutting of Leather.“ 


Note. The Information runs, throughout, “that the In- 
«« formers give the Lo D MayoR of London to under- 
e ſtand Wc.” But the Certiorari is directed to the Sg551- 
ons of the City of London. 
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Three Objections, he ſaid, had been (upon the original 
Motion) taken to this Certiorart c 


Obj. iſt, The Certiorari does not lie, at all. 


2d. Tis not well directed. [V. infra, & 1 Jac. 1. c. 22. 
$50] 


3d. It does not lie, Beyorn Con viction. 1 Salk. 145. 
Dr. Sands's Caſe. 1 Siderf. 296. 


P. 3386, * Anſwers— 


As to the 1ſt Objeftion— 1 Ld. Raym. 469. Dr. Groen- 
velt's Caſe proves that a Certiorari will lie: For this Court, 
by Common Law, may iſſue it. 1 Salk. 148. Croſs v. Smit/. 
A Certiorari lies to All Tnferior Juriſdiftions. 1 Yentr. 68: 

| Smit6's Caſe is to the like Effect. Style 351 C 356. in 
[t A miſe- Point. 8 Med. 331. f Arthur v. Commiſſioners of Sewers in 
rably bad Yorkfoire. 1 Hawk, P. C. 218. F 79, 80. is very ſtrong in 


Favour of Certioraries, where the Inferior Juriſdiction exceeds 


tled Mo- its Authority, | 


dern Ca- | 
c ſes in 0 

a Lair and 2dly. It is directed to the Juſtices at Seſſions, generally. 
« Equi- And it is right: For this is an Ad of Seſſions. 2 Hawk. P. 


ry. 1 C. 290. f 43- proves this Method to be right. 


zdly. As to 1 Salk. 145. pl. 5. Dr. Sandi's Caſe, P. 
10.W. 3. The Reaſon given for the Opinion is anſwered by 
the very next Caſe (pl. 6.) in the ſame Book. The Caſe in 
1 Siderf. 296. [There are two Caſes there, in the ſame 
Page, pl. 19. & pl. 20. Tr. 18 C. 2. which both ſeem appli- 
cable to this Subject. ] ſtands upon its own Bottom. And 
perhaps the Method mentioned in 1 Salt. 145. pl. 6. was 
not then found out. However, notwithſtanding what is 
there ſaid, Yet it will lie to every 2uarter-Seffrons : And this 
was at the Quarter-Seflions, ' - on © 


Mr. Norton contra, for the Rule (to quaſh the Certiorart) 
agreed to put it upon 1 J. 1. c. 22. $ 50. which Clauſe gives 
Juriſdiction to the Lord Mayor of London for the Time be- 
ing, within the City, AND within Three Miles Compaſs of it. 


And this Information is here given to the Lon Do Maros, 
prejent (it is true) in Court of the aforeſaid Court of Seſſi- 
ons. And the Informers pray the judgment of the Lox 
Mayor ; though it is indeed added ** / preſent in the ſaid 
** Court,” Therefore this is nor a Proceeding aT Seffons ; 
but a Proceeding before the Lord Mayor purſuant to the Act. 


Note 


— — 
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Note The Caption is as at a Court of Sefjons : But the 
Information is given ro the Lord Mayor; And they 
conclude with praying Judgment of the Logp MAxOR, 
Jo preſent in that Court of Seſſions.) 


Loxpd MAxsrIETD— The Certiorari has manifeſtly iſſued, 
as ſuppoſing it to be a Proceeding BEFORE the JUSTICES at the 
Seffions : And they return it as ſuch. 


V. R. The Return is by © Stephen Theodore Fanſſen# p. 385. 


«« Eſq; Mayor of the City of London, and ALs0 ore of 
«* the Juſtices within written.“ 


The Covar thought, the previous Queſtion. to that of 
the Regularity or Direction of the Certiorari, depended up. 
on the Propriety and Validity of the Iaformation; wiz. 
«© Whether the Mayor ALONE had the Juriſdiction, under 
this At ;” or *© the Mayer In Ses$10Ns,” 


Mr. Norton — The Juriſdiction is in the Mayor ALox E: 
For he has it even for the Space of 3 Miles out of the City; 
where the Seſſions have no Juriſdiction at all. It is true that 
He has here executed this Juriſdiction 1 x Seſſions, 


Loxp Manse1gLDd and Mr. Juſt. Denrson were ſatisfied 
that the Propriety of the Dix BC TIoN of the Certiorari, de- 
pends upon the Propriety of the Convi#ion : And they ſeem- 


ed to think that the proper Method of bringing this Queſtion 
before the Court, would be for Mr. Nares to move * to 


** QUASH the information.” 


Mr. Nares deſired to take a Day or two's Time, to con- 
ſider of this, and to be better prepared for it. Whereupon 
it was, at preſent, ADJOURNED. 


And on Monday 23d May, the preſent Rule was enlarged : 
And alſo Mr. Nares (by Approbation of the Court, and of 
the adverſe Party,) took a Rule, agreeable to the above 
Hint, ** to SHEw Causg why the INTOoRUATION ſhould 


«© not be gua/hed.” 


And now Mr. Norton and Mr. Williams bein g ready to ſhew 
Cauſe, pro Rege ;— | | 


Mr. Gould and Mr. Mares, for the Defendant, propoſed 
their Objections, to the Information, thus; vix. 


iſt, That the Juriſdiction is not in the LoD Maror ; 


| but in the Seſſions. 
| f | z2dly, 


Trinity Term 320 & 21 Geo. 2. 


2dly. The Remedy is vor by way of INFORMATION ; 
but ought to be by Indidment. 


Firſt—They ſaid that the Queſtion turned upon 1 Fac. 1. 
c. 22. F 29, 32, 33, 46, 60. They inſiſted © That the 
Lord Mayor had no Authority, by this Act, to appoint 
„p. 288. Triers, where the Leather is made and manufactured 
*« into Wares; And conſequently that as this Leather ap- 
eared to have been manufactured into Wares, vix. into 
Saddles, the Lord Mayor had 20 Juriſdiction to proceed in 
this ſummary Way : Butthat 


Secondly—The Proceeding ought to have been by Way of 
Indifment ; and not by way of Information, which is no 
Common-Law Proceeding. They added | 


Thirdly — 
That it is uncertain before wou the Information is taken. 


Fit be underſtood as taken before the Lord Mayor, He 
has 20 Juri/difion, for the Reaſons abovementioned : But 
If it be underſtood as taken before the Seſſions, it ought 
(as has been ſaid) to have been by [ndifmenr. Whereas it is 
a Rule, that [nformations ought to be at leaſt as certain as 
Indictments. So is 2 Hawk. P. C. pa. 261. c. 26. F 4. 


Mr. Nerton, Mr. Williams and Mr. Lucas, for the Proſe- 
cution—anſwered, That this is an Information brought by 
the Warden of the Sadlers Company, under this AQ of 
Parliament, of 1 FJ. 1. c. 22. And. 


8 "oe It is not at all uncertain ; But is an Information exhibited 
the zd Ob. to the Mayer onLY ; and prays the Judgment of the Mayor 


jection. only. 


Anſwer to And the Act gives him Juriſdition, as well where the 

the iſt Ob. Leather is manufactured, as where not. And this is a Pro- 

jection. ceeding like the Informations in the Exchequer, in Rem, for 
a Condemnation. 


ee It is net before the & ent. So that this Objection of its 
. "oo being by way of Indictment is out of the Caſe, 
Moreover, They urged that the Court would noT gaafþ 
ſuch an Information, upon Motion: Eſpecially, where a 
PRIVATE PERSON is zatitled to rhe Penalty ; and none of it 
belongs to the Crown. 11 


Lord Max Ss TIF ID— 4s to the Court's vo quoſbing on 
Moriox, but putting the Party to 4enur — That Keaſoniog 
| - does 


Trinity Term 30 & 31 Geo. 2. 


does hold, where the Obje#ion is to the Juxisdierio of the 
Court that has undertaken to proceed. 


Now here the Queſtion is upon the Juriſdiction. 


* This is agreed by Mr. Williams and Mr. Norton, to be aP. 389. 

Proceeding before the Lord Mayor peR$0nNALLY, though ix 
Seſſions. But the goth Section (which gives Him the Juriſ- 
diction, ) does not give it to Him PzRs0NALLY ; but in the 
Terms of the common Commiſſion of Oyer and Terminer : 
And the /ame Power is given to Him, as to the other Mayors, 
Bailiffs, Head- Officers of Boroughs, Stewards of Leets &c. 
Now this mult be exerciſed according to the Courſe of the 
Common Law ; i, e. by INDICTMENT. 


But it is objected“ That the Seffons cannot have Juriſ- 
*« diction beyond the Limits of the City:“ Whereas this is 
given to the Mayor in any Place within 3 Miles of it. 


The Anſwer to this is, © That this Juriſdiction of the 


„ Seffions is therefore, by this AQ, extended to 3 Miles be- 
« yond the City.“ | 5 


The Parallel does not hold, with regard to Informations 
in rem, in the Exchequer ; (to which it has been compared.) 
For that Proceeding in the Exchequer depends upon the 
Courſe of the Court of Exchequer: And it is neceſfary there. 
For it is not there known, ho will claim; nor does it af- 
fe& the Party: And the Perſon who owns the Goods may not 
perhaps be 1n Court,. or may be unknown, or may not have 
other Opportunity to come in and claim. This is an anci- 
ent Courſe there; as ancient as the Court of Exchequer it- 
ſe!f, and by Common Law. 


But here is no Sort of Incongruity, in the preſent Caſe, 
in the Goods being forfeited by the Partys being convicted of 
the Offence, upon an Iadicinent. And here is no Colour for 
the Notion of a /ummary Furi/difion in the Mayor, under the 
Authority of this A& of Parliament. Therefore the Infor- 
mation ought to be quaſhed, for want of Juriſdiction in the 
Mayor, to receive and proceed upon it. | 


Mr. Juſt, Dzxn1son concurred, And he agreed with Loan 
MansFieLD that there was 20 Need to put them to demur, in 
a Cale where there is Defect of Furiſdictios: And cited a 
Caie of Rex v. Heſley, on his own Motion, in Perjury ; where 
the Seſſions had no Juriſdiction ; And therefore the Court 
quaſhed the Indiameat, 


And 
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And as to the Jar iſliction — He concurred with Lord 
Mansfield ; and at large) gave the ſame Reaſons, drawn from 
the goth Section of this Act; which he ſaid, manifeſtly con- 
p. 390. ſidered the Mayor, merely as the Head of his Corporation“; 
| and did not intend to give Him a /ummery Juriſdiction, ER 
SONALLY, Conſequently, they muſt proceed in the ordina- 

ry Way; that is, by Indictnent. 


And this very Act of Parliament gives the Seſſions the ex- 
tended Furiſdifim as far as within 3 Miles Compaſs of the 
ity : For if it gives the Ex p, it muſt be con ſtrued to give 
the Means too. | 


And it is #ot like the Proceedings in rem, in the Exchequer, 
For the Juſtices here may give the Forfeiture, undoubtedly, 
upon an Indiament, (after Convidtion.) : f 


This Information therefore ought to be guaſhed : as it ap- 
pears that the Lord Mayor, PERSONALLY, had #0 ſuch Ju- 
r/didion, ; | 


Mr. Juſt. Fos rER concurred: He held that the goth 
Section did net give the Juriſdiction to the Mayor PERSsON- 
ALLY, and in a ſummary Way; but as the HEAD th 
Court: And He ſaid that the whole Clauſe (taken together) 

lainly ſhews this. Therefore the Proceeding ought to be 
in the ordinary Courſe, wiz. by Indifment. And if they 
have proceeded wiTHOUT Juriſdiction, they ought to be ſtop- 
ped : and the Information may be guaſbed upon Motion: For 
as there is no Juriſdiction, the REASON does not held for put- 
ting the Defendait 1 DEM ux; but We may in /ach Caſe, 
very properly quaſh, on Motion. Conſequently, this Infor- 
mation, being of this Kind, ought to be quaſhed. * 


Per Cur. unanimoufly Rl E for quaſhing the Iafor- 
mation made abſolute: Aud the former Rur 
(prayed for quaſhing the Certiorars) DICSHARGED, 


_—_ Bright, Exeenter of Hannah Criſp, Widow, verſus Eynon. 


June 1757. (Mr. Tuſtice Wilmot was abſent ; Sitting in Chancery, as One 
| a of the Lords Commiſſioners of the Great Seal. 7 


T* HE Plaintiff's Counſel moved for a new TR IAT, up- 

I. on Payment of Coſts: and obtained a Rule to ſhew 
*© Cauſe why this Verdict ſhould not be szT as1DE, upon 
% Payment of Coſts,” 4 


Lord 


* 
8 R 
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Lord Mansr1zLD ſaid that He did not chooſe, in any 
Cauſe tried before Him, to conclude the Matter by a ſhort 
Report, ** that He was ſatisfied, or diſſatisfied, with the 
«© Verdia.” He would ſtate the Caſe particularly to the 
* Court; and reſerve declaring his Opinion of the Verdict, 
(which he had not yet intimated, either at the Trial or 


| ſince,) till he had heard the Counſel on both Sides. 


This was an Action upon the Caſe, brought by the Plain- 
tiff, as Executor of Hannah Criſp Widow deceaſed, agaiaſt 
the Defendant, upon a Promiſſory Note in the followin 
Words (all of the Defendant's own Writing,) which was 
proved and read: “I acknowledge to have borrowed of Mrs. 
« Hannah Criſp, this 2gth of September 175 3, the Sum of 60]. 
«© For which I promiſe to pay 51. per Cent, per Annum, and 
* to be accountable for the whole, fix Months after Notice 
«© given for that Purpoſe. ' John Eynon. September 29th 
cc 17 [* Fig | 


The Defendant ſet up a Diſcharge by a Writing in the 
following Words: 1 promiſe unto John Enyon, that, 12 
«© Confideration of his paying unto Me, Intereſt for Sixty 

Pounds He has of mine, during my Life, after the Rate 
of cl. per Cent. per Annum, that then the ſaid ſixty Pounds, 
% at my Deceaſe, ſhall be His, and his Note for the ſame 
«© ſhall be void and of none Effet. Witneſs my Hand this 
« 1oth of October 1753. Hannah Criſp.” The Body was 
all his own Hand: but he called two Witneſſes who ſaid the 
believed the Name ſubſcribed to be the Hand of the Teſta- 
trix: But their Knowledge of her Hand was very ſlight; 
One of them having only ſeen her ſign a Receipt. 


He alledged that ſhe gave this Diſcharge, in Conſiderati- 


on of a Marriage between him and Rebecca Bright his now 
Wife, (Siſter to the Plaintiff) | 


He produced a Will, in his own Cuſtody, bearing Date 
the 11th of Augu/t 1753 ; by which the Teſtatrix had made 
the ſaid Rebecca Bright her Executrix and Reſiduary Legatee. 


. 
This Marriage was not till May 1754: The Teſtatrix died 
in April, 1756. fag: | 


It came out, upon his own Evidence, that the Teſtatrix 


| was not worth zool. and that ſhe paid 5s, a Week or at the 


Rate of 131. a Year, for her Board. He could make no 
Proof of the Conſideration alledged: The fartheſt that any 
of his Witneſſes went, was to ſay ** that the Teltatrix ſeem- 
ed to approve the Match,” | 


The 


P. 391. 
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I be Plaintiff, in Reply, inſiſted “ that the Signature was 
« forged.” Jaſias Bright (wore, that the Defendant's Wife 
did not know the Defendant had borrowed any Money from 
the Teſtatrix, till after She was married. After ſhe was ac- 


= 392. quainted with it, ſhe preſſed him to pay the Money, * out of 


a Legacy of 150l. from one Sarah Hart, which he received: 
For the Teſtatrix might call itin. The Defendant bid her 
not be uneaſy : For I muſt have ſix Months Notice.” 


Several Witneſſes proved, that Hannah Criſp, about Mi- 
| ehaelmas 1754, talked of calling in the Money upon this 
Note, and lending it to other Perſons. 


That in 1755 and 1756, ſhe ordered Letters to be wrote 
to the Defendant, for the Money. When ſhe gave theſe Or- 
ders, ſhe produced the Defendant's Note, and ſaid the 
„ Intercſt was not enough to maintain her. 3 


It was proved, that the Defendant entered a CaSear at 
Doctors Commons in April 1156 and when he found ſhe had 
made a Will in Favour of the Plaintiff, and conſequently re- 
voked that which was in Favour of his Wife, He was very 
warm, and mentioned a Note from him to her; and declar- 
ed he would not withdraw his Cavear, unleſs it was given 


vp. 


The Plaintiff examined no Witneſs, to ſay the Signature 
was not her Hand, By Way of Rejoinder, they called Wit- 
nefles to the Defendant's. Character; who gave him a good 
one. | 


The Defendant inſtructed his Counſel to ſay, that he al- 

ways underſtood the Gift to be revocable by Hannah Criſp 

during her Life; but if ſhe did revoke or call in the Mo- 
ney during her Life, then the Debt was to be diſcharged. 


The principal Queſtion made at the Trial was, Whe- 
ther this latter Note was forged, or not. And as to that, 
the two Witneſſes who believed it to be her Hand, were not 
oppoſed by any Witrefſes to the contrary: The Keaſon 
ven, was, that the Plaintiff had no Opportunity of gettiug 
it 1aſpeed, 


His Lordſhip ſaid, He left two Queſtions to the Jury: 
(itt,) ** Whether. the Name of the Teſtatrix was zrged; 
(2d.) If they took it, upon the Evidence laid befor? them, 

to be her Hand, then Whether it was not obtained by 
* Fraud and without her know:ng the Contents and Effect 

« ct the Writing the ſigned.“ | 
The 


Trinity T erm 30 & 31 Geo. 2, 


The Jury found for the Defendant. 


Lord Mansfield intimated nothing, then, as to his own 
Opinion of the Caſe ; and profeſſedly avoided doing it now 
till He ſhould have heard the Counſel. 5 


* They were accordingly heard. And they who ſhewed # p 


Cauſe againſt the Rule, went very much at large into the 
Propriety and Riſe of Granting New Trials. They urged, that 
a Verdict ought to be conc/ufrve, where Evidence of any Sort 
was given on both Sides. That the Forgery here was the only 
Queſtion : If the Plaintiff objected Fraud and Impoſition, 
He muſt go to a Court of Zquity for Relief. 


Loxůu⁵ MaANSFIELID— Trials by Jury, in Civil Cauſes, 
could not ſubſiſt now, without a Power, /omewhere, to grant 
new Trials. 


If an erroneous Judgment be given in Point of Laæo, there 
are many Ways to review and ſet it right. 


Where a Court judges of Fact upon Depeſitions in Writing, 
their Sentence or Decree may, many Ways, be reviewed and 
ſet right. 


But a general Verdict can on/y be ſet right by a new Trial : 
which is no more than having the Cauſe more deliberate- 
ly confidered by another Jury; when there is a reaſonable 
Doubt, or perhaps a Certainty, that Juſtice has not been 
done. 


The Writ of Attaint is now a mere Sound, in every Caſe : 
In many, it does not pretend to be a Remedy, 


There are numberleſs Cauſes of falſe Verdicts, without 
Corruption or bad Intention of the Jurors. They may have 
heard too much of the Matter, before the Trial; and imbibed 
Prejudices, without knowing it. The Cauſe may be intricate : 
The Examination may be ſo long as to diſtract and coufound 
their Attention. 


Moſt general Verdicts include /egal Conſequences, as well as 
Propoſitions of Fact: In drawing theſe Conſequences, the 
Jury may miſtake, and infer directly contrary to Law, 


The Parties may be /urprijed, by a Caſe falſely made at 
the Trial, which they had no Reaſon to expeR, and therefore 
could not come prepared to anſwer. 


If 
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If anjuft Verdicts, obtained under theſe and a thouſand like 
Circumſtances, were to be conclufive for ever, the Determi- 


nation of Civil Property in this Method of Trial, would be 


very precarious and unſatisfactory. It is abſolutely nece/ary 
zo Juſtice, that there ſhould, upon many Occaſions, be 
Opportunities of recon/idering the Cauſe by a new Trial. 


And it is done in a Way very favourable to the Parties for 
* P. 394. whom the wrong Verdict is given: It is, upon Payment of 


Ces. Whereas in other Caſes where a wrong Judgment is 
reverſed, Coſts are paid as if the right Judgment had been 
given in the firſt Inſtance. | 


It is xor true “ that no new Trials were granted before 
© 1655 ;” as has been ſaid from Style 466. 


In Slade's Caſes, M. 24 G. 1. (which was in 1648,) in 
B. R. reported in Szy/e 138, The Court was moved for Judg- 
ment, formerly ſtayed upon a Certificate, made by Baron 
Atkyns, ** That the Verdict paſſed againſt his Opinion.“ 
Bacon Juſtice ſaid, **. Judgments Have BEE arreſted in the 
« Common Pleas, upon ſuch Certificates.” Hales, of Counſel 
with the Defendant, prayed that the Judgment in that Caſe 
of Slade might be arreſted, and that there might be a 
New Trial; For that it Hav BEEN DONE THERETOFORE, 
«© in like Caſes.” Indeed that Caſe, as there reported, 
repreſents Rolle Juſtice to hold that it ought not to be 
«« ſtayed, though it have been done in the Common Pleas : for 


that it was too arbitrary for them to do it.” And He adds 


«© You may have your Attaint againſt the Jury; And there 
is no other Remedy in Law for You : But it were good 
*< to adviſe the Party to ſuffer a new Trial, for better Satiſ- 
faction.“ | 
In the Caſe of Mood v. Gunſton, Michaelmas 1655, Banc. 
Sup. Style 466, (which was an Action upon the Gale, for 
ſpeaking ſcandalous Words of the Plaintiff, and a Verdi& 
for the Plaintiff, with 1500l. Damages,) the Defendant 
moved for a new Trial. And Glynn Chief Juſtice ſaid ** It 
was in the D;/cretion of the Court, in ſome Caſes, to grant a 
he new Trial: Bat this muſt be a judicial and not an Arbitrary 
«© Diſcretion. And it is TX ENT IN our Books, for the 
„Court to take Notice of the Miſcarriages of Juries and 
iso grant new Trials upon them. And it is for the People's 
© Bentfit, that it ſhould be ſo: For a Fury may ſometimes 
by indirect Dealings, be moved to ſide with one Party, 
and not to be indifferent betwixt them; but it can not be 
** ſo intended of the Court.” And in that Caſe, @ new Trial 
was ordered, upon the Defendant's paying full Coſts ; the 
Judgment ſtanding as a Security to pay what might be re- 
covered upon the next Verdict. | _ 
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The Reaſon why this Matter cannot be traced further, 
back, is, ** that the Old Report-Books do not give any 


Accounts of Determinations made by the Court upon 


% Motions.” 


Indeed, for a good while after this Time, the Granting 
of new Trials was holden to a Degree of Stri&ne/5, ſo in- 
tolerable, that it drove the Parties into a Court of Equity, 
to have, in Effect, a new Trial at Law, of a mere legal 


* Queſtion ; becauſe the Verdict, in Juſtice, under all the“ P. 39g. 


Circumſtances, ought not to conclude And many Bills have 
been retained upon this Ground ; and the Queſtion tried 
over again at Law, under the Directions of a Court of 


| Equity. And therefore of late Years, the Courts of Law 


have gone more /iberally into the granting of New Trials, 
according to the Circumſtances of the reſpective Cafes. 
And the Rule laid down by Lord Parker, in the Caſe of 
the Queen againſt the Corporation of Helfton, H. 12 nn. 


B. R. + ſeems to be the beft General Rule that can be laid See Lucas“ 
down upon this Sabject; wiz. ** Doing Fuftice to the Reports, p. 
Party,“ or in other Words Attaining the Fu/tice of the **** 


« Caſe.” 


The RRASsOxs for granting a New Trial muſt be collected 
from the whole Evidence, and from the Nature of the Caſe 
conſidered under all i Circumſtances. 


This Power may be exerciſed at much leſs Expence of 
Time and Money, therefore more beneficially for the Subjee, 
by the Court of Common Law where the Cauſe has been tried. 


Of late Years, New Trials have been granted not only 
after Trials at Nis prius, but alſo after Trials at Bar. And 
it is at leaſt equally reaſonable to do it after Trials at Bar, 
as after Trials at Vi prius, (if the Juſtice of the Caſe de- 


mands it ;) or, indeed, rather more ſo, as the latter muſt be 


done upon what could have actually and perſonally appeared 
to a ſingle Judge only, whereas the former is grounded upon 
what muſt have manifeſtly and fully appeared to the wwho/e 
Court. $4 


I come now to the preſent Verdict; and ſhould be ſorry 
that the Queſtion depended upon my bein ſatisfied, or diſ- 


| fatisfied : and therefore I have ſtated che whole. 


If the Matter in Diſpute was of great Value, I will not ſay 
that all the ſuſpicious Circumſtances might not be a Ground for 
a new Trial ; to give the Plaintiff an Opportunity of getting 
the Inſtrument iaſpected by Perſons acquainted with her Hand: 
though 1 think upon the Evidence /aid before the Fury, the 
Verdict, in bat reſpect, was right. 


What 


Trinity Term 30 & 31 Geo. 2. 


What I go upon is the apparent manifeſt Frau and Im- 
POSITION in obtaining the Diſcharge from the Teſtatrix, if 


| She really ſigned it. 


Faaup or Covin may, in Judgment of the Law, avoid 
every Kind of Att: Many Inſtances are put in Fermor's Cale. 


3 Co. 77. 


P. 396. What Circumitances and Facts amount to ſuch Fraud 


* or Covin,” is always a Queſtion of Law. Courts of Equity, 
and Courts of Law, have a concurrent juriſdiction, to ſuppreſs 
and relieve againſt FRAuD. But the Interpoſition of the 
former is often neceſſary for the better inveſtigating Truth, 
and to give more complete Redreſs. | 


The Writing, upon the Face of it, ſpeaks ImposIT1ON. 

It purports being for Confderation. She Releaſes the Principal, 

im Conſideration of 51. per Cent. during her Life : Which 1s 

only legal Intereſt, and the preciſe Rate he was obliged to 

pay by his Note. The Defendant has ſet up another Conſi- 

deration, not expreſſed : which is not only wot proved by him, 
but diſproved by the Evidence on both Sides. 


He now contends, and his Counſel have argued, ** that it 
% was intended to be revocable by Her during her Life; 
and therefore was only in the Nature of a Legacy.“ That 
Power to revoke” is omitted; the Writing, all of his oxwun 
hand, and kept in his own Cuftody: And if it was in the Na- 
ture of a Legacy, It is revoked by the ſubſequent Will. 


TheTeſtatrix newer imagined She had ſtripped herſelf of this 
Money: In her Circum/!ances, it would have been Madneſs. 
The Defendant, during her Life, did not dare to ſay, even 
to his own Wife, that the Teſtatrix had given him this 
% Money.“ | 


He did not dare to claim it, immediately, after her Death : 
but would have compounded, by withdrawing his Caveat, to 
have got his Note delivered up. No Anſwer was attempted, 
by Proof, to the apparent Impoſition. Upon his own Caſe ſtated 
by himſelf, and the Evidence on both Sides, the Tranſaction 
to get her hand to this Writing muſt have been fraudulent : 
And if it be fo, the Law ſays ** He ſhall zor avail himſelf 
of it. 


Tbe Attention of the Jury was artfully drawn to the heinous 
Charge of Forgery, only. And I left the Queſtion of FR Au p 
to them, without any expre/s Direction that the Circum- 
«« ſtances ſpoke Fraud apparent.” The ſame Jury might, 
upon Reconſideration, find a different Verdict. I dare fay, 
they meant to do right. Fx 
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f But the Merits of the Caſe appearing to Me in this Light, 
I am clearly of Opinion that there ought to be a Ew TRIAL, 


/ Theſe are my Sentiments : My Brothers will judge Whe- 
ther I am right or not. | 


Mr. Juſtice DEN Is ON concurred in them. P. 397. 


He added, That it would be difficult perhaps to fix an 
abſolutely General Rule about granting new Trials; without 
making ſo many Exceptions to it, as might rather tend to 
darken the Matter, than to explain it: But the granting a 
new Trial, or refuſing it, muſt depend upon the LEGAL Dis- 
CRETION of the Court guided by the Nature and Circum- 
ſtances of the particular Caſe, and directed with a View to the 
Attainment of Juſtice. 


In the preſent Caſe, He ſaid, It appeared to Him, That 
«© the Teſtatrix, Mrs. Criſp had been impo/ed upon: And 
He held That Fx Aub was ſufficient to invalidate this her 
*« Defeazance (the ſubſequent Note of Diſcharge ſigned by 
Her,) even in a Court of Common Law.” For Proof of 
which, He cited Throughgood's Caſe, 2 Co. 9. Where it was 
holden *©* That the Deed of an unlectered Layman, into the 
% Execution whereof he is deceived, by its being wrong 
read to him, or falſely explained to him, (though by a 
«© Stranger to the Party to whom the Deed is made,) ſhall 
** not bind the unlettered Perſon who made it.“ 


SS wv TT ws: FY 


Mr. Juſt. FosTxr agreed to the Propriety of what had 
been ſaid; as to ſuch Cafes in which the Juries give Verdicts 
againſt Evidence; and even as to Caſes where there may be 
a Contrariety of Evidence, but the Evidence, upon the 
Whole, in Point of Probability, greatly preponderates again}? 
the Verdict; (Which depending on a Variety of Circum- 
ſtances, is- Matter of Legal Piſcredion, and cannot be 
; brought under any General Rule :) But in all Caſes where 
the — f is nearly in Equilibrio, He declared that He 
ſhould always think - himſelf bound to have Regard to the 
| Finding of the Fury; For ©* ad quæſtionem * Fadi reſpon- * See Trials 
„ dent Turatores.” In /uch a Caſe, it is not the Province per pais, 


| «ce . 4 ; — 
1 — the Judge, to determine: It ought to be left to the bebe 447 
. Paragraph 


| n , . ofthe Book) 
Fraud will invalidate, in a Court of Law, as well as in dy ö 


a Court of Equity. We all remember the Caſe of Hyndbam ſtrong, on 
v. Chetwynd, P. 1755. 28 G. 2. in this Court: Where the thisSubject, 
Court directed the Jury to find“ Non deviſavit,“ though in favour of 
there was a Dewi/e in Fad ; but it was obtained by Fraud, Juries. 
and therefore conſidered as no Deviſe at all, 

Vor. I. C ec And 
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And He agreed with Lord Mansfield and Mr. Juſtice Deni- 
ſon, That in the preſent Caſe, the Defeazance or Diſcharge 
(the ſubſequent Note) was obtained from Mrs. Cri/p by 
Fraud; And that it appeared, upon the whole of the Evidence 
* that it was /o obtained. And that the Jury have drawn a 
wronG ConCLusIoN from Facts addmitted on both Sides. 


P. 398. „Therefore He thought The Verdict ought to be /t a/ide. 


Per Cur. * nnanimouſly, | 
The Rur x for /etting afide the Verdict was made ab/elute. 


Note. Mr. Juſtice Vilnot was abſent (in Chancery.) 


Mr. Gould, of Counſel for the Plaintiff, moved that it might 
be without Cos: But He was anſwered by Mr. Juſtice De- 
»iſon and Mr. Juſtice Fofter (Lord Mansfield being now gone,) 

That this was directly contrary to the Terms upon which 
He himſelf had moved it. And accordingly They only Or- 
dered the Verdict to be ſet aſide 


Upon Payment of Coſts by the Plaintiff. 


Memorandum The Cauſe never came on, to be tried 
again. Probably, the Defendant acquieſced in the 
Opinion of the Court, and paid the Money. 


A Black Merchant of Bombay verſus Dorrell. 


IR. Dorrell, who came from Bombay, and had a Diſpute 
| with a Black Merchant there, of a Civil Nature (con- 
cerning Property,) had upon his Leaving Bombay, entered 
into a Bond conditioned for his Appearance in this Court at his 
Arrival in England, To ANSWER to any Demand, that might 
be made againſt him by or on Behalf of the ſaid Black Mer- 
chant in that Country; and alſo to abide by the Determina- 
tion of the Mayor's Court there, or elſe to appeal therefrom 
to the King in Council. 7 | 


Serj. Hewitt moved, on Behalf of Mr. Dorre!!, that He 

might appear in this Court, in ſuch METRoD as the Court 

| A_ Judge proper, in Order to prevent the Forfeiture of his 
4 Bond. FR 


The Cour, after requiring Notice to be given to the 
Eaſft-India Company (who did not oppoſe it,) admitted 
his Appearance; and directed that He ould enter into a 
Recognizance (with Sureties) in the Penalty of the Bond, 

00 
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to anſwer the Demands expreſſed in the Condition of the 
ſaid Bond : Which He was to do before One of the Judges 
of this Court; as his Sureties were not now preſent. 


Note—This Rule was taken on the Civil Side (of the 
Court.) | 


Rex verſus Middlehurſt. 


TR. Norton ſhewed Cauſe againſt quaſhing an Order of 
two Juſtices, and an Order of Seſſions confirming it, 
made in Purſuance of the Act of 11 G. 2. c. 19. f 3. (for the 
more effectual ſecuring the Payment of Rents, and prevent 
ing Frauds by Tenants,) againſt one Thomas Midaleburſt, for 
wilfully and knowingly aiding and aſſiſting in fraudulentiy 
3 and conveying away 5 Cows, Cc, os in conceal- 
ing the ſame, 


Mr. Gould, who had moved to quaſh this Order, founded 
his Motion upon two Objections; wiz. 


1ſt Objection. The whole Adjudication refers to the Com- 
plaint of One Thomas Wefton ; wherein there is no Charge 
upon Cheſterton, the Tenant, at all; nor upon the Defendant 
Middlehurft, for aiding and aſſiſting Him: Neither is it ſta- 
ted That Chefterion, the Tenant bin remove the Goods. 


zd Objection. The Act creates two Offences, wiz. aſſiſt- 
ing in removing, and aſſiſting in concealing the Goods, Now 
it is not ſpecifically charged upon the Defendant Middlehurft, 
that he willingly and knowingly did either One of theſe two 
Things : It is only alledged that he wilfully and knowingly 
did One ox the Other. In 1 Salk. 371. Rex v. Stocker, An 
Indictment for forging or cauſing to be forged, was holden 
ill; becauſe the Charge was in the digjundibe. 2. Hawk. 
P. C. 225.4 60. An Indictment charging a Man disun&ive- 
ly, is void: For the Offences are diſtinct; And it appears 
not, of which of them the Defendant is accuſed. So here, it 
does not appear, Wnien of the r7wo Offences the ſuſtices 
have convicted him of. 


And 2 Ld. Raym. 1266. Queen v. Bains, proves that the 
Court will make no Intendment againſt the Defendant, 


Upon which Objections, be obtained a Rur to sHew 
Cavse ** why the Orders ſhould not be quaſhed.” 


And now Mr. Norton ſhewed the following Cauſe againſt 
S As 


quaſhing them. 
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P. 400. * As to the iſt Objeftion—** That it is not deſcribed 
1, © ſufficiently, I bat the Offence is. He anſwered That this 


2dly. 


is an Order: And the Court will zt intend it to be ill. To 
prove which, He cited Rex v. Biſcæ, Tr. 29 G. 2. B. N. 


As to the 2d— The Charge being in the Digjuncte, 
That he wilfully and knowingly aided and aſſiſted the Te- 
** nant in removing the Goods, o& in concealing the ſame.” 
He ſaid, The Crime and the Puniſhment are the /ame upon 
beth : And the Defendant was heard. 


Mr. Gould for the Defendant, replied, 


it, It is not at all ſtated ** That the Tezant bib remove 
e the Goods,” 


2dly, The Aiding and Aſitting in removing, is a different 
Offence from aiding and aſſiſting in concealing : And here it 


is only charged in the ALTERNATIVE. 


* Mr. Juſt. 
Fefter 20 
out of Court 
and Ld. 

Commiſſi- 
oner Wilmot 


inChancery, The End of Trinity Term 1757, 30 31 Gee. 2. 


Loxd Manstitt.bv—Upon indictments, it has been ſo 
determined, hat an Alternative Charge is not good; As 
«« forged or eauſed to be forged : Though One only need be 
proved, if laid conjunctively, (as *© forged and cauſed to be 
«+ forged.”) But 1 don't ſee the Reaſon of it: The Sub- 
ſtance is exactly the ſame ; the Defendant muſt come pre- 
pared againſt both : And it makes no Difference to him, 
in any reſpec, | 


Bot this is an Oak: And being good in Subftance, needs 
not be literally /o fri, 


Mr. Juſt. Dewnison thought alſo, that the Caſes upon 
Indidtments are very nice. But this is not an Indictment, 
but an ORDER: And therefore being good in Sub/tance, 
needs not be ſo ſtrict in Form, as an Inditment muſt be. 
And either Aiding or Aſſiſting is removing, ox aiding or 
aſſiſting in concealing, is equally an Offence ; And theſe are 
the very Words of the Act. is only Form; and does not 
at all vary the Defence or Puniſhment, I am not therefore 


inclined to the ſame Strictneſs as was obſerved in the Caſe of 
4 be King v Stocker in 1 Salk. 371. 


Per Cur. * Rutt DISCHARGED, 
And conſequently BoTay OxDers arFiRMryD. 


* Michaelmas Term 7. 


31 Geo, 2. B. R. 1757. 


Maſters ver/us Manby, 


R. Norton moved that the Defendant might be diſ- Monde: 
charged upon Common-Bail, as being a menial Ser- 5th Nov, 
want to a Public Miniſter, (viz. Meſſenger to Baron Haſlang ) 17 57. 
on 7 Ann. c. 12. 


But the Defendant was not able to make out a Caſe ſuf. 
ficient to induce the Court even to grant him a Rule to ſhew 
Cauſe He not only had been formerly a Trader, and a 
\ Bankrupt ; (upon which indeed no Streſs was laid, as it ap- 

eared that he had nat traded at all, ſince he had obtained 
his Certificate under the Commiſſion;) but was confeſſedly 
a Land- Maiter at the Cuſtom-Houſe in London, and officiated 
there as ſach : though He ſwore to the Hiring, and alſo to 
the having ſemelines executed this Service to the Baron, as 
his Meſenger. 


Yet, upon the whole, Lord MaxSs FIELD was clear that 
this Man could never be eſteemed a { bona fide Domeſtic of V. poſt. 
a foreign Miniſter: And the other Judges concurring, the p. 1478- 
Motion was DENIED. | g and p, S. F. 


Bennet, qui tam, c. verſus Smith. 


1 E Cour refuſed to /et a/ide a Non Praſ. regular iy ob- onday. 
tained by the Defendant, againſt the Plaintiff who was 14th Nov. 
only a Common Informer, (who ſued for a Penalty of 100001. 1757. 
upon the Statute of Uſury ;) though the Plaintiff offered to 

pay the Coſts of ſetting it afide, 


For, though Lord Mansr1sLD ſeemed to think that the 
Caſe might perhaps have borne a different Conſideration, 
| in 


— — 
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* 


P. 402, in caſe the Plaintiff had been the Party REALLY INJUR= 


+ Mr, Juſt, 


ED, and had ſued in Order to come at Juſtice and Reparaiion 
for ſuch real Inquiry; Yet not only his Lordſhip Himſelf, 
but F 


The whole Cour (now + preſent) were clear and unani- 


Foſter was mous that where a MERE + ommon Informer, who ſued 


not in 
Court. 


for PUNt$HMENT only, had been guilty of a Slip or Miſtake 
which put him ou? of Court and intitled the Defendant to en- 
ter a Non-Pr-:/. againſt him, they would not exerciſe their 
diſcretionary Power, in ſetting aſide this Non Preſ. thus re- 


gularly obtained, and reſtoring the mere Common Informer 


Tueſday, 


15th Nov. 
. 


Wedneſday. 


to an Opportunity of proceeding for the Sake of Puniſhment 
only. Je OP | 


And they diſtinguiſhed the preſent Caſe from Caſes of 
AMENDMENT : Which indeed the Court would not ſcruple 
to make, even in Caſes of Qui tan Actions, where there 
was any Thing to amend by ; and which they had frequently 
done, in ſome Inſtances that were mentioned, or at leaſt 
hinted at; as, in particular, the giving Leave to change the 
County, in a Qui tam Action, on Mr. Norion's Motion, not 
many Terms ago. e 1 


Rex verſus Robert Chappel. 


Motion was made by Mr. Burland, and ſupported by 
Mr. Norton, for an Information for ſending a Challenge, 
by Letter, to Mr. Hamilton of Wells: But they only produced 
Copies, noT the OR1GINALSs of the Letters wherein the Chal- 
lenge was contains. | EO. 


Tur Couær made a Rule to ſhew Cauſe, upon reading 
the Cop iEs only of the Letters (ſuch Copies being ſuffi- 
ciently verified.) "| EE Oe OR Mo, 


Rex verſus Williams. 


76th Nov, 7 was a Cauſe in the Crown- paper, upon a Writ of 


Error directed to the Juſtices of the Great Seſſion 
in the County of Denbigh, upon a Judgment given there 
for the King againſt the Defendant after a Verdict, upon 


an Information brought againſt Him in that Court by the 


Prothonotary and Clerk of the Crown there, at the Relation 


% Fobn Meftyn, Eſq; according to the F orm of the STATUTE 


in that Caie made and provided, 


The Information ſets forth the Incorporation of the 
Town of Denbigh, by Letters Patent dated 14th May 15 
7 2. Which gave them Power to have and hold wvithin the 
urrovgh a Court of Record on every Friday in every ſecond 
PP eGeuw or Ria. os, Week 


4 
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* Week throughout the Year, to be held before the Bailifs :- 
of the ſaid Burrough for the Time being, or one of them. 


Then it alledges the Acceptance of theſe Letters Patent 
by the Corporation. 


It further ſhews, that 'by Virtue of theſe Letters Patent, 
the ſaid Court of Record, from the Time of making the 
ſaid Letters Patent, to the Time of exhibiting the Infor- 
mation, ought to have been held within the ſaid Burrough on 


every Friday in every ſecond Week through the Year, before 


the Bailiffs of the ſaid Burrough for the Time being, or one 
of them. 


Then it charges that Friday the 13th Day of December 


25 G. 2. was a Day on which the ſaid Court of Record 


Ought to have been ſo held within the ſaid Burrough, by 
Virtue of the ſaid Letters Patent. That the Defendant 


(well knowing the Premiſſes aforeſaid) on the /aid 13th Day 


of December 25 G. 2. at the Burrough of Dexbigh atoreſaid 
in the County of Denbigh aforeſaid, in the Abſence of John 


Heſier Gentleman and David Williams Gentleman, who then 


and long before and afterwards were he a of the ſaid 
Burrough, and of each of them, did wrongfully and unjuſt- 
ly PRESUME TO HOLD and DID hold THAT Court of Record 
within the ſaid Burrough, WIr Hour any legal Warrant Right 
or Authority whatſoever; and did then and there prefide 
therein; He the ſaid Thomas Williams, (the Defendant) then 
NOT being one of the Bailifs of the ſaid Burrough. | 


PII — That He did noT hold the ſaid Court of Record 
in the ſaid Information ſuppoſed to have been held by the 
ſaid Thomas (the Defendant) nor did preſide therein, in Man- 
ner and Form as by the Information 1s charged againſt him. 
(Upon which, Iſſue is joined.) 


And the Defendant further ſaith, that at the Time men- 
tioned in the Information, He HAD noT, Nor HATH any 
Warrant Right Power or Authority; but 4uholly DIsCLAims 
to have any Warrant Right Power or Authority whatſoever to 
hold the ſaid Court of Record, or to preſide therein: And 
this He is ready -to verify, Wherefore he prays Judgment, 
and that He of the Premiſſes aforeſaid may be diſcharged and 
diſmiſſed by the Court, and fo forth. 


Upon the Iſſue joined, the Jurors find that the Defen- 
dant, on- 13th December 25 G. 2. at the ſaid Burrough of 
Denbigh, in the Abſence of Jobn Hofier Gentleman, and 
David Williams Gent. who then and long before and after- 
wards were the Bailiffs of the ſaid Burrough, and of each 
of them, did wrongfully and unjuſtly preſume to hold, and 


did bold the ſaid Court of Record in the ſaid Information 


mentioned. 
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* P. 404 mentioned, within the ſaid Burrough, without any legal N 
Warrant or Right or Authority whatſoever ; and did then and 
there preſide therein; (He the ſaid Thomas Williams then not 
being one of the Bailiffs of the ſaid Burrough;) as in the 
ſaid Information is alledged. 


The Judgment of the Court is“ that the Defendant do 
e not in any Manner intermeddle with or concern Himſelf in 
«© and about holding of the ſaid Court of Record within 
«© the ſaid Burrough, in the ſaid Information ſpecified ; but 
that He be abſolutely forejudged and excluded from holding 
«© the ſaid Court for the future; and that, in order to ſa- | 
% tisfy our Sovereign Lord the King, for and on Account 
«© of the Uſurpation aforeſaid, He be taten, and ſo forth: 
% Ax that the ſaid John Moftyn, the Relator above-men- 
«*« tioned in this Behalf, go recover againſt the ſaid Thomas | 
«© Williams, the Sum of 1411. 128. 11d. for his CosTs by ö 
«« him laid out and expended in carrying on his Suit in this | 
„ Behalf, accoRDinG #6 the Form of the STATUTE in ſuch | 
« Ca/je made and provided.” ; 


The Aſſignment of Error i. 


1, General—&y/iz, That Judgment is given for the King 
againſt the Defendant : Whereas by the Law of this King- 
dom, it ought to have been given for the Defendant. ; 


2dly, Special=wjz, And alſo in this, that it appears by 
the ſaid Record, that Judgment in the Plea aforeſaid was 
given. “ that the ſaid John Moftyn, in the ſaid Plea named 
*© the Relator therein, recover again the ſaid Thomas Wil- 
liams 1411. 128. 11d. for his Cos'rs laid out in that Suit.” 
Whereas by the Law of this Realm, No Judgment ought 
to have been given, in the Plea aforeſaid, for Taos or for any 
other CosTs in that Suit. And therefore in hat reſpect alſo, 
there 1s manifeſt Error. | 


To this Aſſignment of Errors there is a Joinder in Error, 
ors Name of the King's Coroner and Attorney in this 
Court. : 'S 


Mr. Madocks, for the Plaintiff in Error—— 
Objected, that this was noT 2 Caſe within 9 Ann. c. 20: 


And that therefore there could not, nor ought to be any 
Judgment for Coſts. Atty 


That Act takes in only two Caſes: 1ſt, Where an Office 
is v/urped aud 2dly. Where he has had a Title, but unJaw- 
fully Boldt and exerciſes the Office: But the whole is confined 
6 OPFICES in Corporations ; and the Words ſaid Offices 

| 71 ; | da ad 
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or to the Franchiſe of being a Freemen. [See Sections 4 


&s.] 


© Whereas this Information is only for Holding a Court in 


the Burrough, in the Abſence of the two Bailiffs ; He not 


being one of the Bailiffs of the Borough, So that this is 
no dire Charge of uſyrping the OFFICE of Bailiff. And 
an indire Charge is not ſufficient: 2 Hast. P. C. 261. 
«© Whatſoeyer Certainty is requifite in an Indictment, the 
«« ſame, at leaſt, is neceſſary alſo in an Information.“ 1 Salk, 
275. Rex v. Knight; and 1 Ld. Raym. 527. Rex v. Knight and 
Burton, S. C; prove expreſsly That argumentative Infor- 
mations are naught.“ | | 


This is only a Charge of doing a fingle Act; which Act 
belonged indeed to the Office of Bailiff: But it is no Charge 
of his claiming the OrFice of Bailiff; Nor could the Right 
to the OrfieB of Bailiff be tried upon This Information. And 
this, He ſaid, was a new Caſe: For the Common Way is to 
charge the Defendant directly with uſurping an Office; 
whereas this only charges him with Facts that may indeed be 
Evidence of ſuch Uſurpation of the Office of Bailiff ; but 
does not charge Him with a direct Uſurpation. 


Secondly, Tt cannot properly be called an Information in 
Nature of a Qu, Warranto at Common Law: For it does not 
charge Him with exerciſing the Office at the TIME M exbibit- 
ing the Information. 


© Non uſurpavit,” generally and alone, is not a ſufficient 


. Plea to an Information in Nature of 2. V. at Common 


Law. Gedbo!t g1. Sir Fervis Clifton's Caſe ; and 3 Leon. 184. 


„and Franchiſes” are tied up to OFFICEs in Corporations, * P. 4og. 


dir Gervaſe Clifton's Caſe; S. C. t It This 
£ Caſe was 
This Information only charges Him with holding the Court not deter- 
upon a particular Day. On the whole, therefore, this In- mined; V. 
formation is not good at Common Law ; no more 1s it upon Godbolt 


the Act of Parliament. | 93- 


Mr. Hall contra, pro Rege. 


This STaTUTE-Tudgment, “for the Coffs,” is good: 
And fo alſo is the Common-Law Judgment, of Oufter of 
the Franchiſe,” 


1ſt. The Act of 9 Ann. c. 20. ought to be [iberally con- 
ſtrued. 


This Iaformation is an Information for uſurping the 
Office of one of ibe Bailiſ of the Burrough of Denbigh: 
1 he Facts charged upon the Defendant amount to an Ulur- 


_ pation of the Office ; though the Word, rp“ is not in- 


deed made Uſe of, And it is not neceſſary to aſe_ this or 
| any 


—p— 
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P. 406. any other technical Ierm. Therefore this Ulupation of the 
Office of Bailif}, is here ſufficiently alledged. 


But, at leaſt, it is a Charge of an Uſurpation of or in- 
truding into a Burrough-Franchiſe : Which is a Caſe within 
the Act. The Preamble and Body of the Act prove this. 


This is for holding and preſiding at a Court in a Corpo- 
ration: Which certainly is a Corporation-Franchiſe. And 
| the Defendant, by his Manner of Pleading, has conſider- 
; ed this as an Information on the Act, for a Burrough- 
Franchiſe : For He firſt pleads to the particular Change, and 


* 


then diſclams. 


Bur, at leaſt, this Caſe ſhall be taken to be within the 

Equity of the Statute: Which was made for the Benefit of 

the Commonwealth, Which Point He endeavoured to prove, 

from ſeveral Inſtances of exten/ive Conſiruction of Statutes ; 

And particularly of Statutes giving Coſts, For the latter, 

t [Adjour- He cited Cro. Elix. 257. pl. 36. f Haſelip v. Cbaplen. And 

natur.] He ſaid, that the Court often Ordered Cofts, even where the 
Statutes had nat given them. | 


As to the Caſe of Rex v. Knight, The Facts there charg- 
ed were not ſufficient to ſupport the Concluſion : It was an 
imperfe& defective Information. But here, it is poſitively 
alledged That he held this Court without any legal 
« Warrant Right or Authority whatſoever.” 


And this may be made good by Intendment. NRaym. 34, 
35. The King v. Read. Siderf. 91. Rex v. Cover. Cro. Jac, 


473* 
Secondly—As to the not charging the Defendant with 


exerciſing the Office ar the Time of the Information; One 
fingle Ad is ſufficient. | 


x r m Bo AO ro — — 


Upon the Whole, this Caſe is either within the Fords, or 
at leaſt within the Intent of the Act. | 


Mr. Madocks in Reply—There is no expreſs, but only a 
circumſtantial Charge, of exerciſing the Office of Bailiff. 


| 

The Equity of every Statute ſtand upon the Foundation 

of the Statute itſelf, Now this Act is certainly confined to 4 

1 Offices in Corporations, affecting the Rights of Election of i 
| Members to Parliament: And was not intended to take in 
Rights of holding Courts or Fairs in Corporations ; though 

the Words of the Title are indeed general, the Rights of 

Offices and Franchiſes in Corporations and Burroughs. 

But the Body of the Act confines the Word “ Franchiſes”? . 
| to 
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jo : 


the Part to be regarded, 


And here is no Charge of intruding into the 4vho/e Office: 
Which is an entire Thing. The Uſurpation of Part cannot 
be an Uſurpation of the M hole of an Office. | 


Secondly— The Information ought to be good in its ſelf 
and upon its own Strength, independent of the Plea. This 
is an Information only for doing this fingle Act, ix Tears ago. 


Loxpd MaxsTIIID— 


1ſt, The Act is meant to extend to a/l Officers or Cor po- 
ration, as ſuch; and as far as relates to all the Corporate 
Rights of the Burgeſſes and Freemen, it is very legally, 
clearly, and correctly drawn: But it is not within the Rea- 
ſon or Meaning of the AR, that it ſhould extend generally 
to ALL Offices or Franchiſes exerciſed WIT HñOUT Authority 
from the Crown, within a Corporation. It was meant to be 
confined to ſuch Franchiſes as were claimed in Inſtances af- 
fecting thoſe Rights between Party and Party, 


The Title cannot control the Body of the Act. 


And the Equity of an Act can be carried no further than 
to what was within the Yiew and Intention of the Legiſla- 
ture, and the Mi/chief meant to be prevented, Whereas 
here is no ſuch Equity, to bring the preſent Caſe within the 
Af | by. Soak 3 


Here is no Charge of uſurping or exerciſing or claiming 
the Office of Bailiff. I do not ſay that any particular techni- 
cal Words are neceſſary. But here are none that are at all 
tantamount : It is not even ſaid that he held the Court, 
*© as Bailiff,” There is no Argument neither, or Inference, 
„ that He did ſo:““ Rather indeed, the contrary ; for it 
ſeems implied in the very Charge, that if they had been there, 
he could vet have held, ; | 


No Fruit is obtained of this Trial, but as of an Uſurpa- 
tion upon the Croaen and for an Offence or Mildemeanour ; 
Here is nothing relating to the intereſt of any PRIVATE Fer- 
ens. And the Manner of Pleading proves nothing: For he 
was obligedto plead ſo, in either Caſe. Ho 


Therefore, as a Statute- Judgment it is wrong. 
2dly, But as to the ComMon-Law Part of the Judgment 


— Mr. Madaschss ObjeQion will not hold. For he may cer- 
„„ | tainly 


* to the Rights of being free: And the Body of the Act is, P. 407. 
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*P. 408. 


# tainly be puniſhed for One fiugle Offen ce; though he goes no 
further. So that 758 Fart of the Judgment is right. 


Mr. Juſtice DEN Iso concurred, That the Szatute-part of 
the Judgment, as to the Cofs, is wrong: But the Common- 
Law Part, viz. the Judgment of Exlu/ion from the fu- 
«© ture Exerciſe of the Franchiſe,” is right. 


As to the former— The Charge is not within the Act of 


Parliament of 9 Aux. c. 20. 


The Information ſets out the Charter ; which gives Power 
to the Bailiffs to hold this Court in the Corporation: And 
it calls upon the Defendant to know by what Authority 


he held it in the Abſence of the Bailiffs, But furely, this 


has no Relation in the Earth to the Office of BaiLiye ; nor 


will it be ſaid that he could, upon 24is Information, have 


been ousrEDH of the Office of BAILIF T. It was not, in the 
preſent Information, neceſſary to ſet out as Part of the 


Charge upon the Defendant ©* That the Court ought pro- 


_<« perly and regularly to have been holden Zefore the Bailiffs :“ 
It had been enough, to have aſked the Defendant ** By 


«© what Authority He claimed to hold this Court of Record; 
(without mentioning the Preſence or Abſence of the Bailiffs, 


There are Numbers of Offices which a Man may uſurp, 
and be liable to an Information for uſurping ; which are 
NOT Franchiſes in Corporations, But Theſe ©** Franchiſes”? 


mentioned in the Act, mean corporate Rights, or Rights to 


Freedom in Corporations The Words of the AQ are plain, 
that this is zot a Caſe upon which the Informer can recover 
Cofts. | 


The Proceeding indeed may be, at Common-Law, for 


. Puniſhment. Therefore this latter Part is right. But the 


Judgment as % CosTs ought to be reverſed. 


And the Mention of a Rzraron is no more than Surplu- 


ſage, and may be rejected; and therefore will not burt the 


Common-Law Judgment. 
Mr Juſt, Fos r ER was clear too 


1. That this Caſe was not within the Act: Which never 
intended to give Cofts in Caſes of this Kind. The Word 
„ Franchiſes” in the Act, means only Freedoms and Rights 
to be Members of the Corporation, | | 


This 


8 ——— 
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»Ihis Act was drawn with great Care and Attention : p, 409. 


(Judge Powell was the Perſon who drew it.) And there is 4 
no Reaſon to extend it beyond its Intention. | i 


2dly; The Judgment at Common Law may be very right, 


Mr. Juſt. WIL Mor declared himſelf extremely clear in 
both Points. | 
Per Cur. unanimouſly —— 
| The Common-Law Judgment, vis. as to 
/ the OusrER, was affirmed: But the 
Judgment for Cosrs (which was 
founded upon the Statute) was RE- 


| VERSED, 
; Bond wer/us Iſaac, Monday, 21 
> | # : November 
4 HE Exoneretur which had been ordered to be entered 1757. 
2 (V. ante 339, 340.) was not afually entered on the 
1 Bail-piece, (by the Omiſſion of the proper Officer who ought 
D to have entered it:) But the PLainTiry himſelf was ap- 
y priſed of the Surrender; though his Attorney ſwore that He 
. (the Attorney) had no Notice of it. | 
0 The Plaintiff's Attorney, not being appriſed of the Sur- 
render of the Principal ſued out Scire faciaſes againſt the 
8 Bail; who paid the Money: But they were ſued out into 
* London (where the original Cauſe of Action was ;) and not 
55 into MrDBLEsSEX, where the Surrender was made, and where 
5 the Bail- piece remained. 
6-4 The Bail had applied, upon both theſe Irregularities, | 
(viz. iſt. the PlAlxrIr's being appriſed of the Surrender | 
and Order of the Court; and 2dly the Scire facia/es not be- 1 
7 ing ſued out into Middleſex ;) that the Scire faciaſes might | 
* be ſet aſide for Irregularity, with Coſts; and the Money 
reſtored. | 
1 Mr. Norton was Counſel for the Bail, and had moved as 
he above. 
Sir Richard Lloyd, for the Plaintiff, now ſhewed Cauſe, 
The CourT was clear, on both Points, that the Scire 
8 Faciafes were irregular'y ſued out; and granted Mr. Ner- 
4 ton's Motion, by making the Rule abſolute, as prayed: 
ot Excepting only, that they omitted the C,: becauſe it 


would have been to no Purpeſe to have ordered them, as the 

Plaintiff himſelf (who was appriſed of the Surrender) was 
is gone abroad ; and the Attorney, (not being appriſed of it) 
4 had not atted with any ill Deſign or Intention to oppreſs. 


Sheepſhanks | 
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* P. 410. 


Tueſday, 
22d No- 
vember 


1757. 


* Sheepſhanks et Uxor verſe Lacks · 

P. 29 G. 2. Not 'I 622. 
| RROR from C. B. to reverſe a Common Recovery. The 
E Wife of Sheepſhanks claiming to be intitled (in Com- 


mon with others) to a Remainder in Fee (under the Will of 
one Broadbent) after the Death of one Thomas Pierſon, 


. Tenant in Tail, who was vouched in this Recovery; her 


Huſband and She bring this Writ of Euror: And the Error 
aſſigned is, The Death of the Voucuest, before Judgment;“ 
concluding with an Averment. 


« n nullo eſt erratum”—is pleaded : (Which confeſs the 
Error aſſigned to be true in Fact.) 

Serjeant Poole for the Plaintiff in Error— 
Without Doubt a Perſon intitled to a Remainder after an 
Eſtate- Tail, may have a Writ of Error to reverſe a Common 
Recovery ſuffered by the Tenantin Tail, 3 Co. 3. 3. The 


Marquis of Winchefter's Caſe is expreſs to this Purpoſe; and 


gives the Reaſon of it, at large. Pigott, of Common Reco- 
veries 169. If the Vouchee die before Judgment, it is 
c« Error.” 1 Ro. Abr. 742. Title Error; Letter A. pl. 3. 
1 Ro. Abr. 747. Title Error; Letter K. pl. 1. 1 Ro. Rep. 
301. Holland et al. v. Lee. Bridgman's Rep. 71. S. C. Hol» 
land et al. v. Tackſon et al. Palmer 224. Darcy v. Jackſon, 
S. C. Dyer 90. à4. 48, 188. 


Wie claim under a Deviſe by the Will of one Broadbent, in 


| Remainder after an Eſtate-Tail given to Pier/on. Wynne v. 


Wynne, H. 17 G. 2. B. R. is in Point to this Caſe—lt was 
a Writ of Error by a Remainder-Man in Tail: And the 


very ſame Error was aſſigned, as is here. There, indeed, 


the Fact (of the Vouchee's dying before Judgment) was de- 
nied : And it was, upon Trial of the Ifſue, found“ that She 
«© was alive at the Beginning of the Term; but died before 
«© the Return of the Summons ad warrantizandum.” And 
the Relation of Law, (which was in that Caſe inſiſted upon,) 
was not permitted to prevail. And the Entry of her Ap- 

earance at the ſaid Return (which was there entered on the 

ecord). was holden not to be contrary to the Allegation of 


her Death fore ſuch Return: Becauſe ſuch her Appearance 


was only entered as BY ATTORNEY : whoſe Authority ceaſed 
by her Death. So that the Error there aſſigned was not an 


Aſſignment contrary to the Record. 
1 Mr. 


( 
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* Mr. Luke Robinſon contra, for the Defendant in Error. 
Common Recoveries are zow conſidered as Common Aſſu- 
rances ; and are therefore to be favoured and ſupported. 
Even another Warrant of Attorney ſhall be preſumed : 
Though One already appears upon the Record. 


1ſt Objection. No One can maintain a Writ of Error 
upon a Judgment, but One who is either Party or Privy. 
But this Plaintiff in Error is neither Party or P, iy to, nor 
injured by the Judgment here complained of, It does not 
appear that Broadbent, under whoſe Will ſhe claims the Re- 
verſion, was ever ſeiſed iu FEE of the Eſtate: And there- 
fore it does not appear how he had a Right To pevise the 


' Eſtate, in the Manner he has done. They ought to have 


ſhewwn in their Writ of Error, That he was ſeiſed in FE: 


Which the Defendant might have traver/ed, if it had been fo 
alledged. 


2d Objection. No Scire facias or Warning has been given 
to the HEIX: Who may be an Ixſuat, or may have many 
Things to plead. Bernard Lucas the Recoveror, is the 
2 1 Who is only NOMINAL, but has 20 real 
ntereit. | 


3d Objection. It appears upon this Record, that Ber- 


nard Lucas has Judgment to recover againſt Tromas 


P. 411. 


t v. Pigott 
168. 


Cowrex: But Thomas Pierſon is no Party at all to the 


Writ. Therefore Thomas Pierſon (who only came in as 
Vouchee) had nothing to do with a Judgment againſt AN o- 
THER Man, Conſequently Pierſon's Death before Judg- 
ment is n ERROR: It can be only an Irregularity. And 
No JUDGMENT is given at all, againft Thomas Fier/on ; The 
Recovery is againſt Thomas Cowper ; who is indeed to have 
Recovery over in Value, againſt Thomas Pierſon c. Bur 
this Recovery over in Value, againſt Pierſon, is not the 
Judgment up which this Writ of Error is brought: This 
Writ of Error does not tally with the Fudgment of which it 
complains. 


4th Objection. This Error is not well ass1GNED : For it 
is an Error ia Fac ; and therefore ought to conclude 70 rhe 
CounTRY ; Which this does not. Telverton 58. Rex v. Geſper 
and Shire. When a Man aſſigns Error in Fact, he ought 
to put himſelf en paiis,” And the Plea of ** in nulio eff 
«« erratum” confeſſes nothing but what is WELL pleaded. And 
that Caſe is Word for Word the /ame with this, as to the 
Concluſion of the Aſſignment of Errors: And there was 
** Hoc paratus eft werificare,” as well as here is. | 


Serj, 


had ett ith. a. ti. OV * 
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*P. 412. „Serj. Poole, in Reply 


1ſt. It is enough, if We ſuggeſt Matter /ufficient to ew | | 
that We are privy te and affected by the erroneous Judgment. | X 
It is ſufficient for us to ſhew the Deviſe of the Remainder 
to us; without any Neceſſity of ſhewing that the Deviſor was 
ſeiſed in Fee. And the Precedents are ſo—Wynn v. Wynn 
was ſo. Sir Jobn Dinely Goodyere's Caſe was ſo. Darcy v. 
Fackſon, Palmer 224. is ſo determined, That rhe Title 
4% needs not to be /et out, as in a Proceeding to recover Lands.” 
And all the Entries are fo. 


ww © Wwut. - 


2dly. Scire facias is brought againſt the proper Perſon : 
Which is the Recoveror: | 1 


2dly. Pierſon appears by his Warrant and vouches : and 
there is Judgment over, in Value, again/t him. 


\ 

Athly. There never was, nor properly can be ſuch a Cos- 4 

clufion to the CounTry. Here is a new Matter of Fact in- , 

troduced : Which the other Party perhaps will not con- 4 
trovert. We cannot conclude to the Country, TiLL the other 

Party denies it. ; 

As to the Caſe in Lelverton— FV it be as cited, yet, it can _ 


never be ſupported. The Aſſignment of an Error in Fad 
ALWAYS concludes with an Awerment. . 


Lord MANSFIETD was clear for the Plaintiff in Error, on 
all the Points, 


iſt, The Writ of Error needs not to ſet forth a complete n 
Title : It is only required of the Plaintiff in Error, to ſhew 1 
the Connexion and Privity between the Perſon againſt whom 5 
the Recovery is had, and the Perſon who brings the Writ of he 
Error. This is 20 like a Proceeding to try the Right of the ; 
Land, or to recover the Land it/elf* The Precedents are ſo: ; b 
And None are produced to the contrary. 

2d. Objection. No Authority or Reaſon is produced, for 
2 Scire facias to the Heir. „ = 
- 3d. Objection bas no Weight in it: And the Caſe of 
* v. Wynn is in Point againſt it, 5 4 4 
4th. Objection. The Conclefion with an Averment, is M 


right; and gives an Opportunity to try the Fact by the 
Country, if the Defendant in Error chooſes it: Which is all 
that is requiſite, 


So 


X © « ww 44s © 
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* So much as to the Form. And 


As to the Merits It is extremely clear that a Remainder. 
Man ought to have this Chance to the Benefit of the Entail; 
viz. Lo fee that all the proper and requiſite Forms ſhould be 
gone through before He is barred of it. 


It is plain that Judgment ought not to be given againſt 


any Man, after he is dead. And there could have been no 


gs 3 againſt the Tenant to the Przcipe in a Common 
ecovery, without a Judgment likewiſe over, in Value, 
againſt the Vouchee : They are a/l entered at one and the 
ſame Time, and are Part of the /ame Proceeding. 


Mr. Juſtice Den1soNn concurred— 


iſt, This &ENERAL Hllegation is ſufficient, ſurely, in the 


P. 413. 


Walr: He needs not ſhew a complete Title. Nay, even in - 


Formedon, | do not know that the Title needs to be completely 
and fully ſet out in the WIT. And Wynn uv. Wynn is an 
Authority, on this Head, 


2dly. A Scire facias to the Heir was not neceſſary ; nor any | 


Warning to Him : The Recoveror has the legal Right; and 
muſt be taten by the Court to have the real Intereſt. 


3dly. The Death of the Vouchee, before Judgment, is Error 


Ain a Common Recovery; and may be aſſigned for ſuch. Wynx 
v. Wynn was in Point, to this. 


4thly. The Caſe in Yelv. 58. is fo far true, (and can mean 


no more than) that it ought to be put in a Method of being 


tried by a Jury. And here the Plaintiff in Error has done ſo: 
He ſays He is ReADY 1% verify it.” So that the Defendant 
in Error might have put it in Iſſue, if he had pleaſed. But 
he has choſen to plead ““ in nullo eff erratum : Which confeſſes 
the Fad, and puts the Matter of Law upon the Judgment of 
the Court, | 


As to the Merits—The Remainder- Man has a Right, both 
in Law and Juſtice, to reverſe the Recovery, if- it be errone- 
ouſly ſuffered. | 


Mr. Juſt. FosTeRr and Mr. Juſt. WIL uor declared their 


clear Concurrence in Opinion with Lo MansFlgLD and 


Mr. Juſt, Denison. 
Per Cur. clearly and unanimouſly 
JuDGMENT REVERSED, 


Vor. I. D d Windham 
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Windham Eſq. verſus Chetwynd Eſq. 
Paſch. 28 G. 2. Rot lo 53. 


Special Verdi& upon a Will of Land, dated the 14th 
of May 1750 ; and a Codicil of the ſame Date, made 
by Walter Chetwynd late of Grendon, Eſq. 


The Special Verdit—At which Day, before our Lord 
the King at We/ftmin/ter come as well the ſaid William Wynd- 
bam Malachi Lindon Catherine Lindon Thomas Stevens alias 
Walter Paris alias Walter Chetwynd Suſannah Blacknel Henry 
Perrot George Huddleſton and James Crofts by their Attor- 
ney, as the ſaid William Henry Chetwynd by his Attorney. 


And the Jurors Cc, being ſummoned &c, do come, Cc, and 


being elected c, do find, As to the firſt Iſſue joined be- 
tween the ſaid Parties, that the ſaid Walter Chetwynd was, 
at the Time of making the ſaid Writings importing to be 
his laſt Will and Codicil of ſound Mind. As to the third 


Iſſue, they find that the Teſtator did not, by the ſaid Wri- 


ting importing to be his laſt Will, Deviſe to the aforeſaid 
William Wyndham and his Heirs any Lands or Tenements in 
the County of Warwick, In Truſt or for the Benefit of the 
ſaid Thomas Stewens alias Walter Paris alias Walter Chet- 
wynd. And as to the Fourth Iſſue, the Jury find that the 
Teſtator did not, by the ſaid Writing importing to be his 
laſt Will, Deviſe to the ſaid Catherine, now Catherine Lin- 
don the Wife of the ſaid Malachi Lindon, an Annuity of 
200]. by the Year, for the Term of her natural Life. And 
as to the ſecond Iſſue, the Jury find that the Teſtator was 
in his Life Time ſeiſed in Fee of certain Lands Tenements 
Se, in the ſeveral Counties of Warwick and Stafford, of the 
yearly Value of 3 ool. and being ſo thereof ſeiſed, he the 
ſaid Walter Chetwynd, in his Life Time, ſigned ſealed and 
publiſhed a certain Paper Writing bearing Date the 14th 
Day of May 1750, purporting to be his laſt Will and Teſta- 
ment, and likewiſe another Paper Writing purporting to be 
a Codicil indorſed on the ſaid ——— Paper Writing, 
and of the ſame Date; (which Will and Codicil it ſets out 
in hee verba z) And in the former, there is a Charge upon 
the Reſidue of his Real and perſonal ERat:s, for the Payment 
of all his juſt Debts, Legacies, and Incumbrances : And 
that the ſaid Paper Writings were ſo ſigned Oc, by the ſaid 
Walter Chetwynd in the Preſence of Stafford Squire, Robert 
Baxter, and Feſab Higden ; who like wiſe atteſted the ſame 
at his Requeſt, in his Preſence, and in the Preſence of each 
other. And they further find that the ſaid Srafford Squire 
and Ro ert Baxter, being Attornies at Law, were in or about 


the Year 1747, employed by the ſaid William Chetwynd to 


- ſolicit 
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ſolicit a private Act of Parliament “ for Sale of the Ef. * P. 415. 


«« tates late of Henry Fleetwood Eſq; deceaſed, in the Coun- 
«« ty of Lancaſter, for raiſing Money to diſcharge Incum- 
„ brances affecting the ſame c.“ And that the aid 
Stafford Squire and Robert Baxter charged the faid Walter 
Chetwynd Debtor in their Hools, for the Fees and Expences 
of paſſing the ſaid Act: And which Charge continued /o, 
until and after the Death of the ſaid Walter Chetauynd. And 
that at the ſame Time of the ſaid figning ſealing and pub- 
liſhing of the ſaid ſeveral Paper Writings, and alſo at the Time 
of the Death of the ſaid Walter Chetwynd, there was due 
and owing to the ſaid F. S. and R. B. tor the faid Buſineſs 
done, the Sum of 3181. and that ſome Time after the 
Death of the ſaid Walter Chetwynd, the faid S. S. and 
R. B. delivered a Bill for paſſing the ſaid Act vo 
the Truſtees nominated and appointed in and by the ſaid Act 
of Parliament for the Purpoſes therein' mentioned : and af- 
terwards, and before the Examination of the ſaid S. S. and 
R. B. in this Cauſe the ſaid S. S. and R. B. received from 
the ſuid Truſtees, at ſeveral different Times, ſeveral Sums, 
amounting in the whole to 3ozl. 4s. 8d. three farthings, and 
that the ſaid Truſtees were willing to have paid the Remainder, 

if it had not been for a Miſcalculation. And the Jury fur- 
ther find that in the ſaid private Act of Parliament there is 

contained a certain Clauſe for Payment of the Expences atten d- 

ing the ſaid Bills: (which Clauſe they find in hc werba.) 

They further find that at the Time of the ſigning ſealing 
publiſhing and atteſting the ſaid Paper Writings, there was 

a current Account open and ſubſiſting between the ſaid S. S. 

and K. B. and the faid Walter Chetwynd for cher Buſineſs 
excluſive of the Expences of paſling the ſaid private Act: 

on the Balance of which Account, if ſtated at that Time, 

the ſaid $. S. and R. B. were indebted to the ſaid Walter 
Chetwynd in the Sum of 1381. 14s. 10d. They further 
find that at the faid Time of the atteſting of the ſaid Writ- 

ings, and alſo at the Time of the Death cf the ſaid Val. 

ter Chetwynd, there was due and owing from him to the 

laid Joſiah Higden, his Apothecary, the Sum of 18L gs. 5d. 

on ſimple © ootrat : Ele:en Pounds whereof were 1o due 

on 25th December 1749, and befor: the laſt Sickneſs of the 

ſaid Walter Chetwynd. They alſo find that the faid Waker 

Chetwwynd died on the 17th of May 175, without Iſſue, and 

ſeiſed c: and that the ſaid William Aenry Chetwynd is the 

only Brother and Heir at Law of the ſaid Walter Cherwynd. 

They further find that his real Eſtate at the Time of ſigning 

Sc. and alſo at the Time of his Death, was ſubject to cre- 

tain Mortgages made thereof, by the ſaid Walter Chetwynd 


to the Amount of 19000l. And of cocol. more, made by 


the ſaid Vulier Chetwwynd's late Father. And that the ſaid 


Malter Chetwynd owed at the Time of his Death, by Bonds, 


the Sum of 16001, and by ſimple Contract 2874 : and that 
— Dd 2 | his 
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his perſonal Eſtate then amounted to 139721. and was ſuffi- 
P. 416. c eient to pay all the ſimple Contract Debts and Bond Debts 
of the ſaid Walter Chetwynd. And that the ſeveral real Eſ- 
tates ſo in Mortgage were of Value more than ſufficient to 
ſatisfy the ſeveral Incumbrances affecting the ſame. The Jury 
further find that on the 2d of Avguft 1750, the ſaid William 
Henry Chetwynd filed his Bill in Chancery againſt the ſaid 
William Windham, Ic, for the obtaining a Decree and Reco- 
very of the ſaid Lands &c; and thereby conteſted the Vali- 
dity and due Execution of the ſaid Paper Writings. That 
Anſwers were put in, and Amendments made to the Bill ; 
and other Anſwers put in: And the ſaid William Henry Chet- 
*wynd proſecuted the ſaid Suit in Chancery with all due Dili- 
gence. The Jury further find that the ſaid William Windham, 
as Executor of the ſaid Walter Chetwynd, paid to the ſaid Fofiah 
Higden the ſaid Sum of 181. 5s. 5d. after the Death of the 
ſaid Walter Chetwynd and before the Examination of the ſaid 
Fofrah Higden in this Cauſe : And that the ſaid J. H. had 
not, at the Time of his Examination in this Cauſe, any De- 
mand upon the ſaid Walter Chetwynd. But whether upon the 
whole Matters aforeſaid by the Jurors in Form aforeſaid 
found, the ſaid Paper Writings or either of them were or was 
DULY EXECUTED by the ſaid Walter Chetwynd, ſo as to paſs 
Lands or Tenements, or not, the ſaid Jurors are wholly ig- 
norant ; And therefore pray the Advice, Ec, Ce. 
This Caſe was argued twice; 1ſt, on Friday the ſixth of 
May laſt, by Sir Richard Lloyd for the Plaintiff, and Mr. 


Clayton for the Defendant; and again, on Friday the 18th 


Inſtant by Mr. Serjeant Prime for the Plaintiff, and Mr. 
Norton for the Defendant. 
The principal Objection inſiſted upon by the Counſe] for 
the Defendant, was That the ſubſcribing Witneſſes to the 
Will were not, at the Time of their aTTEsSTATION, credible 
«© Witneſfſes:” And conſequently, this was not a good Will 
of Lands, within the Statute of 29 C. 2. c. 3. for Prevention 
of Frauds and Perjuries ; as not being atteſted by three cre- 
dible Witneſles. 
In Proof of which, they urged many Arguments, and rea- 
ſoned from ſeveral Caſes : And, amongſt others, they cited 
two Caſes as in Point; wiz. Hilliard v. Jennings, reported 
in 1 Ld. Raym. 505, Compns gz, Carthew 514, and Caſes in 
B. R. temp. V. 3. Page 277 ; And Holdfaft ex din Anſley et 
Ux' v. Dowfing, in 2 Strange 1253. 


+ See a But it would be unneceſſary to prefix either the + — 4 
they 


mort Sum- ments of the Counſel, or the Authorities upon which 
mary of relied; As Lord Mansfield entered into the Caſe ſo very 


them, inDr. u; : Se” 2 , 
erg minutely, in delivering the Opinion of the Court upon it. 


eleſiaſtical 


Law, p. £32, they all agreed that the Will was duly atteſted by three credi- 
% Witneſſes, And now N 


Loks 


After the Court had taken ſome Time to conſider of it, 
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„ Loxp MANSFIELD delivered the Opinion of the Court + P. 417. 


to the following Effect, 


The Doubt made by this ſpecial Verdict ſprung, after the 
Cauſe of An/ty v. Dowſing, out of the general Queſtion then 
much agitated, '* Whether a Benefit given to a ſubſcribing 
«« Witneſs by the Will, either under a general or particular 
„ Deſcription, ſhould annul his Atteſtation, as at the Time 
«© of bis SUBSCRIBING; and make the Will wholly and ab- 
«« ſolutely void, for Want of Form, as much as if he had 
«© never atteſted at all; though at or after the Teftator's DEATH, 
4 He might be diſintereſted, and competent to be examined in 
% Support of the Will.“ | 


This general Point is the Baſis of the Objection to theſe 


| ſubſcribing Witneſſes, Unlelsthe Defendant can ſupport it, 


He has no Ground to ſtand upon: But though he ſhould ſuc- 
ceed in the general Propoſition, the Application to ie Caſe 
may fail, from the particular Circumſtances, and the kind of 
Benefit objected. 


The Queſtion does wet depend upon the Conſtruction of 


any Words of the Statute. The Statute is filent as to the 
Capacity of the Witneſſes: It declares no Incapacity ; it re- 
quires no Qualification, | | 


The Epithet ©* Credib/e”” has a clear preciſe Meaning. It 
is not a Term of Art appropriated only to legal Notions; but 
has a Signification univerſally received. It is never uſed as 
ſynonimous to competent, When applied to Teſtimony, it 
preſuppoſes the Evidence given. 


After the Competence of a Witneſs is allowed, the Con- 
ſideration of his Credibility ariſes ; and not before, Perſons 
undoubtedly credible cannot Be Witneſſes, under. particular 
Circumſtances : Perſons manifeſtly incredible may be, and /- 
ten are Witneſſes. : 


In acts of Parliament which direct Convictions upon the 
Oaths of Witneſſes, the Epithet ** Credib/e” is added; but 
by no Means intended to ſignify Competent: That is 
implied in the Term * Witneſs.” But it is intended, (from 
abundant Caution) to declare, that though competent Wit- 
neſſes ſwear poſitively, their Credibility is to be weighed 2 
And if the Magiſtrate thinks the Evidence act credible, he 
ought not to convict. 


In this Senſe, it was very unneceſſary to add the Epithet, 
here, to ſubſcribing Witneſſes, And yet, to make the eſ- 
ſential Solemnity of the Will depend upon the Credibility of 


the ſubſcribing Witneſſes, is ſo abſurd ; that their Credibi- 


lity has been always held to make zo Par; of the neceſſary 


Form. 
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P. 418 


Co. 39. b 


* If they all ſwear that the Teſtator did not execute; If 
they had, at the Time, the worſt CharaQters, and had com- 
mitted the moſt infamous Actions; yet their Atteſtation an- 
ſwers the neceilary Form ; Becauſe the Teſtator meant to 
comply with the Law, and might not know them to be bad 
Men. | 


The zd Rule or Caution in making Wills, given at the 
End of. Butler and Baker's Caſe, | is—** At the Time of the 
% Publication of the Will, Call crediblèe Witneſſes to ſub- 
«© ſcribe their Names to it.” Lord Coke certainly meant 
© Perſons of Credit and Character.“ 


From hence, and from the Uſage in Penal Adds directing 
Convictions, I am perſuaded that the Epithet was inſerted 
here, as a Word of Courſe, and miſapplied. Had the Ope- 
ration or Effet of the Word, in this particular Caſe, been 


attended to, it never could have been inſerted ; becauſe, in 


che natural and obwious Senſe, the Meaning muſt be rejected, 
from the Conſequences it would have: And in any other, it 
has no Meaning at all; For, Suppoſe it to ſignify competent, 
Competence is implied in the Term Witneſſes. 


This whole Clauſe, which introduces a poſitive Solemnity, 
to be obſerved, not by the Learned only, but by the Unlearn- 
ed; at a Time when they are ſuppoſed to be without legal 
Advice; in a Matter which greatly intereſts every Proprietor 
of Land; where the Direction ſhould be plain to the meane/? 
Capacity; is ſo looſe, that there is not a ſingle Branch of the 
Solemnity defined or deſcribed with ſufficient Certainty to 
convey the ſame Idea to the greateſt Capacities. | 


There have been Litigations, and contradiftory Opinions, 


upon almoſt every Part of the Form; as“ What is Signing 


<< by the Teſtator ? Whether the Witneſſes are to atteſt uno 
«© Cantextu, uno eodemg; Tempore ? Whether they are to 
ſee the Teſtator ſign ? Whether they ought to know that He 
„ ſigns it as his Will? Whether he ought to publiſh it as 
* his Will?“ A very little Precifion, and a very few Words, 
might have prevented all theſe Queſtions. | 


In a Clauſe not the moſt accurate, I can eaſily believe that 


the uſual Epithet Credi6/e” flipped in, as of Courſe, without 


Attention to the [mpropriety of uſing it on this Occaſion. 


Tt has been ſaid “ that this Act of 29 C. 2. c. 3. was drawn 
« by Ld. Ch. J. Hale;” But this is ſcarce probable. It 
was not paſſed till after his Death: And it was brought in, in 
the Common Way; and not vpon any Reference to the Judges. 
| But 
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* But what Senſe ſoever is put upon this Word * Credible, » P. 419. 


the Statute leaves the Queſtion juſt as it was: For it does not 
declare who are, or are not credible; or, (if it is ſuppoſed to 
mean competent) who are competent, or who are incompetent. 


Their Competence could not be referred to any Law 
then eſtabliſhed : becauſe there was, there could be, none 
applicable throughout to this new Caſe. The Neceſſity of 
ſubſcribing Witneſſes to any Inſtrument, never had exiſted 
before, in rie Country. There never could have ariſen, in 
the Law of England, a Queition, ** concerning the Com- 
«« petence of a Witneſs, at the Time of his knowing the 
« Fad, he came to teſtify ;** but only?“ whether he was com- 
«« petent at the Time of his Examination. a 


The Time of Examination could not poſſibly be the Cri- 
terion upon which the Validity of the Will was to depend. 
The Witneſſes might not live to be examined: Their Incom- 
petence to be examined, might ariſe long after their Atteſ- 
tation. 


What Objection therefore to the ſubſcribing Witneſ- 
« ſes, ſhould be ſufficient to avoid a Will, as informal,” was 
left to be judged of as Caſes ſhould ariſe; by general Prin- 
ciples, by Analogy to the Law of Witneſſes in other In- 
ſtances, and by Arguments drawn from the Nature and Fit- 
neſs of the Thing, with regard to Juftice, Convenience, and 
the Intent of the Statute. 


When ſolemn Determinations, acquieſced under, had ſettled 
2 Caſes, and become a Rule of Property; they ought, 
or the Sake of Certainty, to be obſerved, as if they had ori- 
ginally made a Part of the Text of the Statute. 


I will therefore conſider the General Queſſion, in two Views: 


iſt, Suppoſing there had been 20 judicial Determinations 
relative to the Capacity of ſubſcribing Witneſſes fince the 
Statutes : 


2dly, Upon the Foot of the judicial Determinations that. 
have been ſince the Statute, And 


3dly. In the laſt Place, I will conſider the particular Caſe 
now in Judgment, under all its own Circumſtances. 


Firſt—Conſidering the Matter at large; Let me obſerve 
that the Power of Deviſing ought to be favoured, 


It is a natural Conſequence of Property, and the Right a 


Man has over his our. It was a Right by the Law of the 
| Land, 


f 


| 
| 
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P. 420. Land, before the Conqueſt, and down to about the Time 


of Henry the 2d—It ceaſed, conſequentially only, by the 
Introduction of Feodal Tenures; becauſe, originally, every 
Species of Alienation was contrary to that Syſtem, 


As ſoon as the Power of Alienation inter vis was indulge 
ed, Teſtaments followed, indireQly, as Declarations of Uſes. 


The Statute of Uſzs accidentally checked this Form of 
Deviſing. Therefore the Statute of Wills was made, 


The 29 Car. 2. c. 3. (which gives a Riſe to the preſent 
Queſtion) did not mean to reſtrain Teſtamentary Diſpoſi- 
tions of Land ; The Reaſons to encourage that Power were 
increaſed. : 


The Policy of Tenures, from whence aroſe the Impedi- 
ment to Wills, was aboliſhed ; but had left many Conſe- 
quences remaining, which made Teſtamentary Diſpoſitions 


of Land, more reaſonable than they were among the Greeks 


and Romans, or here before the Conqueſt. 


The eldeſt Son only is Heir, ab Inteſtato. Among Col- 
laterals, not all the next of kin, but one often is Heir; to 
the Excluſion of many in the ſame, and many in a nearer 
Degree. Simple contrat Creditors had no Right to be 
paid their Debts. Money inveſted in Land could not be 
traced. Much Land was in Truſt : Where the Widow had 
no Right to Dower, 


In perſonal Eſtates, the Succeſſion ab Inte//ato is ſubject to 


all Debts, and governed by natural Family Equity. 


In real Eſtates, the Succeſſion is governed by political 
Conſequences of a poſitive Syſtem : Which meke the Teſ- 
tamentary Power often neceſſary, to enable a Man to do Juſ- 


Lice to his Family, and his Creditors, 


The Legiſlature meant only to guard againſt Fraud, by a 
ſolemn Atteſtation; which they thought would ſoon be uni- 
verſally known, and might very eaſily be complied with. In 
Theory, this Atteſtation might ſeem a ſtrong Guard; it may 


be ſome Guard in Practice; but | am perſuaded many more 


fair Wills have been oyerturned for Want of the Form, than 
fraudulent have been prevented by introducing it. | 


J have had a good deal of Fxperience at the Delegates : 
and hardly recollect a Caſe of a forged or fraudulent Will, 
where it has not been ſolemnly atteſted. I have heard emi- 


nent Civilians who are dead, and ſome nuw living, make the 


ſame Obſervation. 
SY Suppoſe 
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* Suppoſe the ſubſcribing Witneſſes honeſt ; how little P. 421. 


need they know ? They do not know the Contents ; they 
need not be together ; they need not ſee the Teſtator fign ; 
(if he acknowledges his Hand, it is ſufficient ;) They need 
not know it to be a Will : (If he delivers it as a Deed, it is 
ſufficient.) | 


For theſe and many more Reaſons, it is clear That Judges 
ſhould lean againſt Objections to the Formality. They 
have always done ſo, in every Conſtruction upon the Words 
of the Statute : 4 fortiori ought they to do fo, in raiſing a 
conſequential Syſtem, not preſcribed in Words. And ſtill 
more ought they to do ſo, if that Syſtem would ſpread a 
Snare, in which many honeſt Wills muſt unavoidably be in- 


| tangled ; and be no Preſervative againſt Fraud. 


At the Time this Act was made, the Law rejected no 
Witneſs to prove a Will; Unleſs, at the Time of his Exami- 
nation, his Teſtimony tended to ſupport his own Title, and 
enable himſelf to hold or recover an Intereſt under it. 


In the Eccleſiaſtical Court, the Probate is concluſive to 
every Body as to every Part. If a Legatee came to prove it, 
He intitled himſelf to his Legacy. But if the Legacy was 


| contingent, and at the Teſtator's Death could not take Ef- 
fect; if he had the ſame or a greater Intereſt, though the 


Will ſhould be ſet aſide; He was a Witneſs: A Releaſe, 
Payment, or Tender, made him a Witneſs. 


In the Courts of Common Law, where the Witneſs had 


2 Charge upon Land deviſed to another, He was juſt in the 


Caſe of a perſonal Legatee. If he had as great an Intereſt 
the other Way; if his Intereſt at the Teſtator's Death 
could never take Effect; if there was a Releaſe, (of which 
ſeveral Authorities were cited ;) and I will add, as by ne- 
ceſſary Conſequence, if there was Payment or Tender; He 
was a Witneſs. 


Nine Obje&ions, of a remote Intereſt which could not be 
paid or releaſed, though they held in other Caſes, were not 
allowed to diſqualify a Witneſs in the Caſe of a Will; As 
+ Pariſhioners might prove a Deviſe to the Uſe of the Poor of 


ITV. 2 Sid. 
109. M. 


the Pariſh for ever. 1658 Town 
ſend v. 


Before the Statute, No Man could, in a Court of Juſtice, 
intitle himſelf by his own Examination, to a Deviſe. So, 
after the Statute, No Man ſhould intitle himſelf, in a Court 
of Juitice, to a Deviſe, by Virtue of his own Subſcription, 
which at the Time of Subſcribing, He could not have proved 
by his Examination, | 


The 


Row, ] 
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from a poſitive Incapacity. If a Deed mult be acknowledg- 
ed before a Judge or Notary Public, Every other Perſon 1s 
under a poſitive Incapacity to authenticate it: But Objecti- 
ons of Intereſt are Deductions from natural Reaſon, and 
proceed upon a Preſumption of too great a Bias in the Mind 
of the Witneſs, and the public Utility of rejecting partial 
Teſtimony, 


Preſumptions ſtand nolonger than till the contrary is proved. 


The Preſumption of Bias may be taken off, by ſhewing the 
Witneſs has as great, or a greater Intereſt the other Way : 
Or that he has given it up. | 


The Preſumption of public Utility, may be anſwered, by 
ſhewing that it would be very inconvenient, under the par- 
ticular Circumſtances, not to receive ſuch Teſtimony. 


Therefore from Neceſſity, the Courſe of Buſineſs, and 
other Reaſons of Expedience, Numberleſs Exceptions are 
allowed to the general Rule, 


The Preſumption of Bias ariſes as at the Time of /ub/crib- 
ing. But it may be anſwered.—If Part is deviſed to a ſub- 
ſcribing Witneſs, The Preſumption is anſwered, by ſhewing 
he was Heir at Law; or that the Deviſe is void; or that he 
has renounced it. 


Where is the Reaſon to ſay that a Witneſs who does nor 
know the Contents of a Will during the Teſtator's Life, 
and at his Death takes no Benefit, was biaſſed at the 'Iime 
he ſubſcribed, or can be biaſſed at the Time of his Exami- 
nation ? 


During the Life of a Teſtator, Deviſes are mere Poſſibi- 
lities : No Intereſt can veſt till his Death. The Preſumption 
of Bias from the Pofibr/zty, is anſwered by the Fact when it 
becomes an Intereſt. His Swearing when he is totally te- 
refted, is concluſive, that the Poſlibility is not to be preſumed 
the corrupt Cauſe of his ſubſcribing. 


For the Sake of third Perſons, It is wife and juſt, to al- 
low the Objections thus to be purged : Otherwiſe, ma- 
ny Settlements by Will muſt be overturned, to the Ruin of 
Families. : 


It is natural and uſual to give Legacies to Servants, and 
Tokens to Friends, Perſons under theſe Deſcriptions are 
moſt like to be Witneſſes. Ought ſuch Trifles to overturn 
unavoidably the moſt deliberate Diſpoſitions of the greateſt 
Eitates ? Which may be attended often with this Family 

| Dittreſs, 
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* Diſtreſs, That a Man may have given his Money to One“ P. 423. 


Part of his Family, and his Land to Another: In which 
Caſe, the Will would be good as to the Money; and void as 


Ik the Legiſlature had ſaid /o, That would have been a 
pofitive Rule: But it is contended for, by Conſtruction, and to 
guard againſt Fraud. 


It is not a Guard, even in Theory, in the Caſe of Legatees : 
Becauſe, they may, in another Shape, atteſt the Deviſe which 
charges the Land with their Legacies. . 


It is ſettled, © That where the Land is once charged, 
(and it always is an auxihary Fund,) with the Payment of 
Legacies, by a ſolemn Deviſe, the Legacies may be given, 
altered, or revoked by a ſubſequent Will anatteſted. The 
fraudulent Legatee might atteſt the Charge, and get his Le- 


gacy in a Codicil unatteſted. 


Let a Will be ever ſo fair, a Slip in Form is fatal: Which 
is a certain Miſchief, But if a Will be fraudulent; though 


it is allowed to be formal, It may be ſer aſide upon Evidence 
and Circumſtances. 


Neither Reaſon, nor Policy require the Objection to be 
carried farther than J have laid it down; agreeable to the 


Law before the Statute, and the univerſal Maxim, ** Teſtis 


in propria Cauſi non eſt adhibendus,” | 


But if Judicial Determinations, acquieſced under, and 
become a Rule of Property, ſince the Statute, have extended 
the Incapacity further, They muſt be adhered to. Which 
brings me 


\ Secondly, To conſider the Judicial Determinations ſince the 
Statute, 


All the Determinations agree exa#ly with theſe Principles. 


In many Inſtances, the Preſumption of Bias from a Le- 
gacy, at the Time of ſubſcribing, has been allowed to be 
taken off by a Releaſe. Authorities in print have been cited, 
to ſhew this was confidered as a ſettled Point:“ And 1 
verily believe it was ſo, from the Authority of the oldeſt and 
moſt eminent Practiſers in Weftminſter-Hall ; and therefore I 


give Credit to the Dictum of Powys in Viner, That itt See Vi- 
had been. ſolemnly agreed by the Judges, - That, where aner's A- 
«© Perſon had a Legacy given, and did releaſe it, He was a bridgment, 


good Witneſs to prove the Will.” 
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P. 424. * I know that before the Caſe of Auſy v. Dowſing, 2 


GE 


Will of a very great Eſtate was liable to the Objection; 
and the Heir at Law would have conteſted it : But as it 
was certain the Witneſſes would be paid, or releaſe, No 


Opinion that he took, encouraged Him to think it worth his 


while. AS + 


Mr. Fazakerly and Sir Thomas Bootle have told me, they 
took it to be ſettled : And indeed the Number of Wills 
where the Objection lay and never was taken, demonſtrat- 


ed it. 4 


There is not a ſingle Determination which carries the In- 
capacity farther | than the Rule 1 have laid down ; wiz. 
That a Perſon ſhall not, in a Court of Juſtice, intitle 
«© himſelf to a Deviſe, by Virtue of his own Subſcription, 
% which at the Time of ſubſcribing He could not have 
% proved by his Examination.“ 


That is the Caſe of Hilliard v. Jennings. That is the 
Reſolution and Judgment of the Court in the Caſe of An- 
Ay v. Dowſfing. There, the Defendant was a Deviſee ; ſub- 
ject to an Annuity of 2ol. a Year to Elia. the Wife of 
Fohn Hailes, for her Life, for her ſeparate Uſe; And there 
did not appear to be any perſonal Eſtate, Her Intereſt 
was a Charge, in the Nature of Legacy, to be paid by the 
Defendant out of the Eſtate deviſed to him : And being for 
her ſeparate Uſe, it was a Truſt ; and the Defendant was 
her Truſtee. Upon the Validity of the Deviſe to the De- 
fendant, Her Annuity depended. If he ſucceeded, her Title 
followed of Courſe; for he muſt take the Land, as the 


 Teftator gave it, ſubject to the Charge and Truſt: And 


upon the Deviſe to the Defendant being found good at Law, 
a Court of Equity muſt, of Courſe, have decreed the Truſt, 
So that She was the Cefluy gui Truſt of the Pari to the Cauſe ; 
and either Way, the Judgment would immediately affe& ber 
intereſt. | 


In Matter of Evidence, Huſtand and Wife, are conſidered as 
One; and cannot be Witneſſes, the one, tor the other, The 
Huſband cannot be Witnelis for his Wife, in a Queſtion touch- 
10g her /eparate Eſtate. | ; 


There was mo Releaſe, There could be no Payment, or 
Tender, without the Interpoſition of a Court of Juſtice ; be- 
cauſe the Value depended upon incertain Eſtimation :; But 
no Attempt had been there made towards paying, or tender- 
ing the Value of the Annuity, | 


This brought it ed to the Caſe of Hilliard v. Jen- 


nings The Witneis, in a Court of Juſtice, was to ſupport 


a Devile to himſelf, by Virtue of his own Subſcription ; (for 


the 
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of *the Cale is the fame, as if the Wife had been the Witneſs, P. 425 | 
a; or the Huſband the Deviſee of the Annuity.) | i 
i It is true that Ld. Ch. J. Lee, in *delivering his Opinion, *That 
15 argued as if the Objection of Benefit from the Will to „ ene 


Witneſs, at the Time of ſubſcribing, could act be anſwered, Ld. Ch, 
or taken off by any ſubſequent Fact : Which He grounded Thaw . 
P upon the Authority of the Roman Law from the Digeſt, and Tueſday 
I, | 3 Code; where it is ſaid ©* Conditionem Teſtium tunc inſpicere 22d April 
n 1 debemus, cum fignarent, non mortis Tempore.” But the 1746. Pi. 9. 


* Senſe of this Paſſage was not enough con ſidered. G. 2. 

2 a * Conditio Teftium” here means the poſitive Capacity of 

ry 1 the Witneſſes; their Rank, or Quality, as Freemen, Citi- 

le 1 zens, Adult. 

= | N There never was a Time, in the Roman Law, when Inter- 
E eft under the Will was any Objection to ſubſcribing Witneſſes, 

e 4 To explain this a little farther — 

- Y 

rt 7 The Eſſence of the Roman Teſtament was the Appoint- 

f | ment of an Heir, to repreſent the Teſtator. 

1 ? Before the 12 Tables, the Teſtamentary Heir might be 

0 1 made Two Ways: in Procin#z, as Plutarch deſcribes at the 

* 4 Siege of Corioli; or in the Form of a Legiſlative AR, in 

* f Comitiis calatis. | 

: The 12 Tables gave an abſolute Power to every Man, te 

. make the Law of his own Succeſſion: But preſcribed xo Form. 

As a Teſtament was an Alienation of the Teſlator's Pro- 

4 perty and Family after his Death, The Form of Mancipa- 

; tion per As et Libram, uſed in other Transfers of Property 

or Family, was followed in this - The Heir was ſuppoſed to 


buy, and the Teſtator to /e his Succeſſion and Family, for 
and as repreſenting their Families. The Ceremony was tranſ- 
acted with all the Symbols of a Sale; in the Preſence of the 
Officer who held the Balance, and of F:;we Freemen, Citi- 
zens of Rome, 14 Years of Age at leaſt, ſolemnly required 
to bear Witneſs. 


Theſe Ceremonies and Symbols were invented before In- 
ſtruments in Writing : And this imaginary Sale, per As ef 
Libram, was uſed in Alienations, Adoptions, and almoit 
every Species of Change of Dominion, or Property ſtrictly 
ſo called, (** Proprium eſt quod Quis Libra mercatur et Bre, 
and in many other Contracts. 


Subſequent Laws and Uſages, eſpecially after 'Teſtaments 
came to be in Writing, took away the Ceremony of the Sym- 
bolical Sale, added rwvo Witneſſes more, and preſcribed Forms 


of 
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*P. 426. * of Atteſtation; But left the Condition of the Witneſſes, the 


ſame: They muſt be Freemen, Roman Citizens, Adult & 
Teflabiles, Yet by an equitable Conſtruction, General Repu- 
tation was ſufficient : As where the Witneſs, whom Every 
Body confidered as a Freeman, really was a Slave. 


This was the Conditio Teſtium, and muſt exift at the Time 
of ſubſcribing : As much as where there is a Cuſtom to ſur- 
render into the Hands of 2 Copyholders out of Court, they 
muſt be Copyholders at the Time. 


Though in other Caſes, the Objection of Intereſt, to a 
Witneſs was allowed; lt did not incapacitate Witnefles to a 
WILL. 


While the Teſtament per A, et Libram continued, nei- 
ther the Teſtator, or Heir, or any of the Families of either, 
could be Witneſſes ; becauſe they were ſuppoſed the Parties 
to the Contract. 


When the Symbolical Sale ceaſed, and Teſtaments were 
in Writing and ſecret, The Heir Himſelf was a ſufficient ſub- 
ſcribing Witneſs. Afterwards, though the Will was open, 
and He 4new the Contents, He was a ſufficient ſubſcribing 
Witneſs: As appears from Cicero for Milo, ſpeaking of 
Cyrust—** Una fui; Teftamentum fimùl obſignavi cum Clo- 
dio; Teftamentum autem palam fecerat, & illum Hare- 
«© dem & Me ſcripſerat. 


Tuſtinian Inſt. Lib. 2. Tit. 10. $ 10. recites the Heir haw- 
ing been alloaued to be a Witneſs; but forbids it (not upon 
the Foot of his being intereſted, but) ©* ad imitationem pri/- 
* tini familia Emptoris ; quia hoc totum Nevotium, Teftamen- 
* i ordinandi gratia, creditur hodie inter Teftatorem & Hæ- 
 ** redem agi. But in the next Section (4 11.} He expreſsly 
allows the Ceftuy qui Truft, and Legatees, to be ſubſcribing 
Witneſſes ; ** Duia non Juris Succefſores ſunt.” And yet the 
Heir might be merely a Truſtee for the whole Inhericance to 
be delivered to the Ceftuy qui Truft ; and the Legatee mig/t 
exhauſt the whole Eſtate. 


This abundantly ſhews that the Paſſage from the Code and 
Digeſt did act relate ro Witneſſes being 1NTERESTED. 


And the Code and Digeſt are conſiſtent with the Inſtitutes, 
on this Head. 


The Code, Digeſt, and Inſtitutes are all one connected 
Work. 


The Code was firſt publiſhed in the third Year of Juin! 
an e The Digeſt was compiled before the Inſtitutes; but 


publiſhed a Month after, in the ſeventh Year of Fallin. 
| e 
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* The Propoſition, that any kind of Intereſt, at the“ P. 427. 
Time of ſubſcribing, could not afterwards be taken off ;”” 
and the Application of this Paſſage in ſupport of it, was 
much agitated in We/tminfter-Hall and the whole Kingdom. 


A Gentleman at the Bar, purſuing the Propoſition through 
all its Conſequences, hit upon this Point That a Charge 
« upon Land for Payment of Debts, would defeat the Will, 
« if a ſubſcribing Witneſs, was a Creditor at the Time of 
«« Subſcribing.” As ſoon as it occurred to him, He mention- 
ed it to Me. There had been many ſuch Deviſes: But the 
Queſtion, ©* Whether the Witneſs was a Creditor,” never 
had been aſted at Law; nor by Interrogatories in Chancery, 
framed to eſtabliſh or impeach a Will. 


If the General Rule was right, the Deduction ſeemed very 
plauſible. 


He pat this Point in Iſſue, in Chancery ; and examined to 
it, in Behalf of the Heir, in ſeveral Caſes. Lord Hereford's 
Will was one of the firſt : This was another. 


A Caſe ſoon happened which brought the General Propo 
ſition flung out by Ld. Ch. J. Lee, under Judicial Examina- 
tion. On the 1oth of February 1746, The Earl of Aileſbu- 
ry died; having made a Will, 15th May 1746, of his * I believe 
whole Eſtate real and perſonal, charged with Debts and Le- taste 
gacies ; The Three ſubſcribing Witneſſes, as being in his >: 0 Lane 
Service at his Death, had Legaczzs ; One, zol. a Year for ing the Cor- 
Life; the other two, pecuniary Legacies. All three relea/- rection of 
ed, the 12th of February 1746. the Editor 

- of Lord 

Camden's Argument, in his pa. 21, of his iſt. part. N. B. May 1746 was prior in 
time, to February 1746. 


He had made a former Will, on the 2oth of December 
1744, Atteſted by 3 diſintereſted Perſons ; under which, the 
3 Subſcribing Witneſles to the laſt Will would have had the 
Jame Legacies, 


A Bill was brought in Chancery, to have the latter Will 
eſtabliſhed, notwithſtanding this Doubt; and ſtating the 
whole Matter. Notwithſtanding the Will of 1744, which, 
the Teſtator had revoked, (as He thought, effectually,) and 

might probably have cancelled ; It was a Benefit to the Wit- 
nels, at the Time of Subſcribing, to have a Legacy under the 
laft Will. 


The Cauſe came on to be heard, the 5th of November 1748. 
And I was of Counſel in it. 


I had taken the Liberty to aſk Mr. Juſtice Deniſon, Whe- 
ther the Judgment of the Court, in the Caſe of Anfjly v. 
$75 © Dowfing 


— FP 
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; P. 428. Dowſfing went upon the General Propoſition.” He told 
" me it did 2; but upon the particular Circumſtancet. As to 
# himſelf, He was net of Opinion, * that an Objection of 
al “ Benefit, at the Time of Subſcribing, might not be taken 
© of, by being diſintereſted, at, or after the Death.” 


I mentioned this to the Lord Chancellor, who had got 
from Ld. Ch. Juſtice Lee, a Copy of the Opinion He deliver- 


-_ «4 


| ed; And He was, clear, they were good Witneſſes.” At 
9 the Death of the Teſtator, it was indifferent to them, which 0 
1 Will prevailed: Beſides, they had releaſed. He declared the l 
i! laſt Will, of the 15th of May 1746, to be well proved, eſta- , 
in : blifked it, and decreed the Trufts, ; 
| There is another Matter touched in that Opinion deliver- y 
[| ed by Ld. Chief Juſt. Lee, which interferes with the Rule I a 
[ have laid down, in its , Extent: wiz. * That a ſub- 0 
1 « ſeribing Witneſs who is a ſeveral Deviſee, which Deviſe * 
i © as to him muſt be void, ſhall not by his Subſcription au- P 
[) « thenticate the Ref of the Will.” But, for this, no Au- a 
. thority is cited. In the Caſe of Hilliard v. Jennings, the tl 
| whole Land was deviſed to William Hilliard. And I am ſa— 5 
i tisfied that Ld. Ch. J. Holt took the DiſtinQion, © That the J 
«« Will might be only void, guoad the Devise to the Witneſ; -** 1 tt 
Becauſe Cart beau, ¶ pa. ney who was Counſel in the Caſe, [7 l 
and has reported it the moſt correcty, hints an Expreſſion of _ th 
that kind, wiz. © That it was void quoad the Deviſe of the 6 In 

« Lands to the Plaintiff ;”” And Ld. Raymond, in the Caſe 4 

of + Baugh v. Holloway, ſays expre/ily, ** That Ld. Ch, J. 

qt 8 Holt erz, : F J g - 

| 558, 2 
The Validity of the Will, as to the Per/onal Eſtate, was £ an 

not before the Court, and never could come before the Court, a 

becauſe that Queltion belonged to another Juriſdiction. The . 
Caſe in Judgment was of a Deviſe to the Witneſs only, Ld. £ A 
Ch. J. Holt might, very properly, throw out ſomething to ; 1 
guard againſt Inferences from their preſent Determination, to 2 as 
the Caſe of a Deviſe to a ird Perſon, N W 
TY cat 
I have looked into the Regiſter-Book, for that Caſe of : Tl 
Baugh and Holloway ; and find the State of it to be this— i ch: 
Richard Buugh died, leaving Elizabeth his Wife, and two tha 

Sons, named John and George; having firſt made his Will, 

dated 11th June 1707, whereby he deviſed certain Premiſ- | 
ſes to his youngeſt Son George: his Heirs and Aſſigns, charg- anc 
ed with the Payment of 2ool. which was due on Bond to of 
Lancelot Baugh, the Teſtator's younger Brother. And the Out 
ſaid Teſtator alſo deviſed certain other Lands, to the ſaid ney 
George, with a Proviſo, that on the ſaid George's attaining 


21 and having 1000l. paid him, then all the ſaid Premiſſes : 
mould return to his eldeſt Son John. And in Caſe: both tine 


his Au 


e eee eee, 
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* his ſaid Sons ſhould die under 21 and unmarried, then the * P. 429. 


ſaid Teſtator deviſed the ſaid firſt mentioned Premiſles to his 
Wife Elizabeth her Heirs and Aſſigns, charged with the Pay- 
ment of the ſaid 200l. to the ſaid Lancelot Baugh, and alſo 
with the Payment of 15ol. to the faid Lancelot Baugh's Chil- 
dren ; and deviſed the ſaid laſt mentioned Premiſſes to his 
Brother Edward Baugh his Heirs and Afﬀigns. Both the 
Teſtatoi's ſaid Sons died without Iſſue, under Age: And 
Elizabeth Baugh poſſeſſed and enjoyed the ſaid Premiſſes un- 
der the ſaid Will, and afterwards died, 2oth Oꝶober, 1714: 
having firſt made her Will, and deviſed the ſaid firſt mention- 
ed Premiſſes to Catharine Rawlins, charged with the Payment 
of her Debts, and alſo ſubje& to the ſaid Charge made by 
her Huſband's Will. Catharine Rawlins entered, and enjoy- 
ed the ſaid Premiſſes, and died; having made her Will dated 
26th May, 1716, and deviſed the ſaid Premiſſes to Anne 
Oxenden and Elizabeth Holloway as Tenants in Common, 


Khbarged with the Payment of the Debts and Legacies ap- 


pointed to be paid thereout by the ſaid Richard Baugh, and 
alſo of the Debts, Cc. of the ſaid Elizaberh unſatisfied by 
the ſaid Catherine Rawlins. The ſaid Anne Oxenden and Elix. 
Holloway claimed the ſaid Premiſſes, as only Children of 
John Holloway by Anne his Wife, and as Coheirs at Law of 
the ſaid Eliz. Baugh and Cath. Rawmns. Lancelot Eavgh fled 
his Bill, and claimed as Uncle and Heir at Law of John Baugh 
the ſurviving Son of his Brother Richard Baugh ; thereby 
impeaching his ſaid Brother's Will. 


The Order is ſtated right ia 1 Peere Vin. 558: And on 
ſearching the Regiſter's Book, it could not be tound to have 
come on again. Therefore it is reaſonable co think the Heir 


muſt have been adviſed to drop it. 


Deviſes of Lands differ extremely from Wills. They are no 
Appointment of an Heir; They create no Repreſentation ; . 
Ihe Deviſee does not ſtand in the Place of the Deviſor, 


as to ſimple contract Debts ; and till the“ Statute of Kings, ,w_ « 
William, the Deviſee was not liable to Specialty Debts, (be- M. c. * 


cauſe he was conſidered as an Alienee, and not as the Heir.) 
They are Conveyances or Diſpoſitions Mortis Cauſe : And 
that is the Reaſon why a Man cannot deviſe Land which he 
ſhall afterwards acquire, 


One Deviſe may be void, (as in the Caſe of this very Will ;) 
and the Deviſe of another Eſtate, good. There is no Probate 
of the whole Inſtrument: Every ſeveral Deviſee muſt make 
out his Title, in a diſtin Cauſe, and de novo, againſt every 
new Party. 


Upon legal Principles, there is great Weight in the Diſ- 
tinction ſaid to have been made by La. Ch. J. Holt: And the 


Authors referred to by Swinburne are ſtrong, upon the Reaſon 
and Fitneſs of the Thing. 
Ver. I, E e The 
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* P. 430. * The Danger of Fraud, from the Imagination that 
+ By contri- four Witneſſes might + divide the Eſtate among them,” 
ving to at- ſeems very chimerical. That very Contrivance would overturn 
telt each the Will. If it would not: they might as well execute their 


—— Scheme, by four Deviſes, in four Paragraphs, ſeverally at- 


the Lands teſted. 

deviſed to \ ; 

thoſe others ; though none of them could be a good Witneſs as to the Deviſe to 
Himſelf, 


Thirdly—In the third and laſt Place, I propoſed to con- 
ſider the preſent Caſe under its ows Circumſtances. 


Theſe Witneſſes are in the Nature of Legatees ; not ſeveral 
Dewijees. 


| The Preſumption of ** Intereſt at the Time of Subſcription” 
is taken off, at the Death, by the principal Funds being mor 
than ſufficient: It is taken off, before the Trial, by the Debts 
being paid. 56 


But the Benefit at the Time of ſubſcribing was Nothing. 
It does not appear the principal Funds then were deficient. 
The Legacy is a bare Poſſibility, upon a Contingency ; which 
Contingency never happened. | 


But I will go farther, I think a Charge © to pay Debt“ 
ought not to incapacitate ſubſcribing Witneſſes ; although 
they wanted and claimed the Benefit of it. Every. Honeſt 
Man ſhould make that Charge in his Will: He who omits it, 
is ſaid to ſin in his Grave. | 


Fraud cannot be preſumed, from inſerting a Clauſe which 
it would be iniquitous ot to put in. | 


No Man would reſort to wicked and fraudulent Practices, 
to get his Debt charged upon Land by the Vill of his Debtor: 
If he ſuſpected the Debtor's Circumſtances, He would not 

ſtay till his Death or truſt to a revecable Security. | 


The Preſumption of Frauds in this Caſe would be againſt 
Juſtice and Truth; and the public Inconvenience ſo great, 
that hardly a Will could ſtand, | 


This Charge ought to be in every Will. 


The Perſon Attendant upon a dying Teſtator, and there- 
fore moſt common Witneſſes, are generally in /me Degree 
Creditors ; ſuch as Servants, Parſon, Attorney, Apothecary, 
Se: And the difallowing ſuch Perſons to be Witneſſes cannot 
anſwer Ends of public Utility, 


Upon 
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nat 1 * Upon the Whole We are all of Opinion that this Will is“ P. 431. 
1? J 2uly atteſted by three Witneſſes, 
urn 7 
eir Jupouk r for the PLainTIFF. 
at- 
Rex wer/us Strong. 
to 
R. Clayton had moved (on the igth Inſtant) That the 
"n- M Defendant might be at Liberty (without paying any 
Coſts) to pay into Court 40s being the Henaliy for his exer- 
cifing the Trade of a Grocer, for the Space of one Month, 
ral contrary to 5 Fliz.c. 4; whereof he had been convicted 
upon an Indictment found at the laſt Cumberland Aſſizes; 
(which Proceedings the Defendant had removed hither by 
on 3 Certiorari;) And that thereupon the Recognizance might be 
rey Þ diſcharged : And He founded his Motion upon the Authority 
ots J of Rex v. French, Paſch. 24 G. 2. B. R. Rex v. Fiſher, Tr. 
3 24 G. 2. B. R. (Both, on the Motion of Mr. Ford) in which 
Caſes this was done; becauſe by 5, 6 V. & M. c. 11. F. 3. 
g. ; No Coſts are payable, but upon Indictments brought by the 
TA N Party grieved, or upon Proſecutions by Juſtices, Fe. or 
ch 1 other civil Officers proſecuting as /uch. And ſo it was alſo, 
; in a former Caſe, of Rex v. Mary Incledon, M. 20G. 2. B. R. 
7 A Rule was made to ſhew Cauſe. And now, Mr. Norton 
Ke ö not objeQing to this Motion, (being ſatisfied with the Caſes 
2838 cited) 
eſt 1 
it, 4 The ſaid RuLE was made AnSOLUrE. 
ch 4 Jenkin verſus Whitehouſe and another. 
2 
z 4 R. Madocks moved for a Prohibition to the Conſiſtory | 
v4 4 Court of the Biſhop of Coventry and Litchfield, to 1 
ot 1 ſtay Proceedings in a Cauſe there, relating to the WII I of a 


MARRIED WouAx, who was a Midwife by Profeſſion, and 
: had, by her Marriage-Settlement, a Power given Her 10 
ſt % make a Will for the Diſpoſition of her perſonal Gains in that 
1 Profeſſion. He ſaid this was not WILL, properly ſpeak- 


? Pp ing: A Feme Covert can not make a Will; And cited 1 Mod. 
7. 211. Anonymous, as in Point. Alſo in a Caſe of Rex v. 
b Dr. Betteſevorth, upon the Application of Miles Barnes, Eſq; 
5 againſt Diana Nolſin, Daughter of Diana Ehwick formerly 

El | Diana Robſon and late Wife of Governor El/wict, on 27th 

ot : Nowember 1751. M. 25 G. 2. B. R. this Court agreed * that 


; «« the Spiritual Court could ro? treat it as a Will, by grant- 
” « ing Probate of it;“ though it is true, in that Caſe, the 
E e 2 Court 
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P. 432. Court did not even make a Rule to ſhew Cauſe why a 
Prohibition ſhould not go ;” Becauſe they thought the 
Spiritual Court had taken the right Method, wiz. annexing 
the Paper or fuſtrument purporting to be Mrs. Z/wick's Will, 
to an Adminiſtration granted to her ſaid Daughter Mrs. 
Diana Robſon, upon the Renunciation of the Executors. 
And ſo 1 Salk. 313. Shardelow v. Nayler; and Farreſſey 147. 
8. C. ſhews “ that this is not a Will, nor proveable by the 
„Ordinary.“ 


And the Caſe of Burnet v. Holgrave in Equity Caſes Abr. 
Pa. 296. ſhews that this is not in its own Nature - amentary. 


And He ſaid that the 4Jmini/ration granted to the Huſ- 
band, had been brought into the Spiritual Court, pendente lite 
there: Which He prayed might be xE-DELIveRED to him; 
and that this laſt Clauſe might be added to the Rule. 


Loxp MansFiELD—That is going too far: We will not 
add hat. 


* 5th July Tn a Cauſe of Roſs v. Exver, in Chancery, there was a 

1744s Power toa Feme Covert ; ““ to appoint by Will.” Lord 
Chancellor held clearly, “ though ſuch Will operates as an 
„ Appointment, it mu/t be proved in the Spiritual Court :” 
And he would not proceed till the Will was ſo proved. It was 
not material for him to conſider of the preci/e Form in which 
it was to be proved; whether by a fri Probate, or by grant- 
ing Adminiſtration with the Appointment in Nature of a Will 
annexed And therefoie that Point was not entered into. But 
the Fa, that the Paper was her Will, in Caſe ſhe had a 
Power to make one,” mult be ui hed by the Ecclefia/lical 
Court: For ſuch an Appointment is in the Nature of a Will, 
and attended with all the Con/equences of a Will, 


As to the Determination in the Caſe of Burnet v. Holgrave, 
„ that Money appointed, under the Execution of a Power, 
«« by fuch a Will ſhould not lapſe ;” It was very fully conſi- 
dered, and contradicted in the Cauſe of the Duke of Marlbo- 
rough againſt the Earl of Car/;/z, Earl Godolphin, and Others, 


OO in + Chancery. 


The Caſes cited or referred to by Mr. Madocks, ſhew that 
Aaminiſtratian may be granted, with the Appointment anne x- 


. Which proves it to be 7e/fumentary. For nothing can be 


ennexed to an Adminiſtration, but a teffamentary Diſpoſition : 
Which is proved and eſtabliſhed by the Eccleſiaſtical Court in 
that Form. 


But if the Queſtion be, Whether the Wife had a Power 
© to make an Appointment in the Nature of a Will, and 
«© thereby to depiive the Huſband of any Benefit which 


«© by Law would devolve upon him in R 
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* © her Death,” That is a Queſtion proper to be conſidered * P. 433. 


here: And if ſhe had no ſuch Power, this Court will grant 
a Prohibition. And /o far, the Caſe in 1 Med. 211, cited by 


Mr. Madocks, goes expreſsly. 


It ſeems right, therefore, to grant a Rule to ſhew 
« Cauſe why there ſhould not be a Prohibition: And 
then the Caſe will be better underſtood, under all its Circum- 
ſtance. 

The Cour granted a Rule to ſhew Cauſe: 
But it never came on again. 


4 


Rex wer/us Stephens. Saturday, 
; . 26th Nov. 
R. Cox moved for an Information in Nature of a 1757. 


Quo ewwarranto againſt the Defendant Fohn Stephens 
Eſq; to ſhew by what Authority he acted as one of the Al- 
dermen of the Corporation of St. Ives in Cornwall. 


The Fact upon which the Information was prayed, was 
the Defect of the Defendant's Title: Which ſtood as fol- 


] OW g —_—__ 


Jobn Noall was elected Alderman in Jure 1728, wiTH- 
ouT being then a Burgeſs or Aſſiftant ; (which was a neceſ- 
ſary previous Qualification :) And the ſaid John Noall was, 
the next Year, elected Mayor. And all the ſucceeding 
Mayors and Aldermen were elected under Noall and bis 
Succeſſors in the Mayoralty, (Each, under his reſpeQive 
Predeceſſor ;) and likewiſe by Aldermen claiming under 


| Noall's ſaid defe&ive Election; till in September 1741; the 


DEFENDANT was elected Alderman, BY ſuch DEFECTIVE 


Electors as aforeſaid; and in November 1742, he was, by 


the like and no better Authority, elected Mayor. And it 
was ſworn that by the Conſtitution of the ſaid Burrough, 
there Can be no DUE Eledtien, of a Mayor or Alderman, 
without a legal Mayor preſiding at ſuch Election. 


Note. Noall died, a Year ago, in guet Poſſeſſion of his 
Office of Alderman. 


The Cour were clear and unanimous in REFUSING 
to grant this Information; by Reaſon of the SrALENESS of 
the Defe& of Title, aſſigned as the Foundation for it; which 


Was of no leſs than 29 Years ſtanding. For they thought 


jt would be of very ill Conſequence to Corporations, if the 
Court ſhould, AFTER /o many Years Acquieſcence, QUIETA 
movere, and call Corporators to account for acting under ſuch 
Elections, depending upon the prior Rights of Others, 

h whoſe 


——— 
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La 


* P. 434. whoſe Rights had never been before objected to: Which muſt 
occaſion infinite Confuſion in Corporations. 


+V. poſt. And they ſaid that though there was indeed no Statute nor 


p. 1662. even + fixed Rule of Limitation, as to the Length of Time 
_ which ſhould. ſuffice: to quiet. the Poſſeſſors of theſe Offices, 
— 5 aa yet the Court, in their Diſcretion, ought to refuſe granting 
Cauſes—ir theſe Motions, after a great Length of Time. 
was fixed ö p 
to twenty And LoD MansF1ELD obſerved that there was no direct 
s. and expreſs Limitation of Time, when a Bond ſhould be 
ſuppoſed to have been ſatisſied: The General Time indeed 
was commonly taken to be about 20 Yearsz but He had 
known Lord Raymond leave it to a Jury upon 18 Years. 


Mr. Juſt. Fosr zx mentioned a Caſe of Malmeſbury, not 
$ Ina Caſe ſo ſtrong as this Caſe: Where an Information was denied. 5 
of Rex. V, . | 3 5 
Mayor of Bridgwater, M. 6. G. 1 B. R. An Information was refuſed, after 35 
Vears Acquieſcence under the New Charter. | . | 


1 But the And Mr. Joſt. DEN Iso mentioned a like Caſe in 1 Leo- 


Leominſter minſter : In which He himſelf was Counſel. 

Caſe (which 

was Rex v. Spencer, ſt June 1741. 14. Tr. 14, 15 G. 2. B. R. was not determined 

upon this Point; far from it, 'indeed-:) it was refuſed for the Inſufficiency of 

the Affidavit, and not properly proving the By-Law on which the Motion was 

grounded, „„ M0 1 35g 5 | | 
| 2 Per Cur. unanimouſly 

The Mor ion was bENIE D. 


by 


Rex werſus Inhabitants of Lower Swell. 


See this Case abridged, in the TABLE ; and at larpe, in the 
— Edition of my SETTLEMENT Cass, No. 140. 
Pr 4 | | 


*P. 436. Cockerill, Afignee, verſa: Owſton, 


Monday, T HE. Queftion was Whether a Bankrupt's Certificate, 
28th Nov, 1 obtained after Judgment in an Action «pon @ Bail- 
* Bond, againſt the BANK R VT HIMSELF, (For the Bail were 

| net 
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et dn. ts. LA 


— Hou 


not at all concerned in this Motion) ſhould di/charge the 
Bankrupt FROM THIS Judgment upon the BAlL-Bonp, as well 
as from the original Debt: (which the Plaintiff's Counſel - 
agreed that it 4 diſcharge him from.) 


Note—The Defendant had paid the Money into the 
Sheriff's Hands, upon being taken up by a Ca. Sa, in 
Order to procure his Liberty, So that the Motion 
was That the Money might be reſtored to the De- 
fendant, with Coſts.“ And the Court had granted a 
Rule to ſhew Cauſe,” upon Mr. Lute Robinſon's Mo- 
_— Againſt which Rule, Mr, Clayton now ſhewed 
auſe. | 


The CovurT held that the Certificate obtained ſubſe- 
quent to the bringing of this Action upon the Bail-Bond, 
(though ſuch Certificate was founded upon an Act of Bank- 
ruptcy prior to the bringing this Action upon the Bail- 
Bond) did noT diſcherge the Bail-Bond ; although it diſ- 
charged the original Debt: For that this was a new and 
diſtin Cauſe of Action. | SS 

Indeed ſuch Certificate ſhall diſcharge the Proceedings de- 
pending again/? Pail in an Action upon the old Debt, who 
are NOT already FIXED : So it has been lately determined. 
V. ante, p. 244. Woolley v. Cobbe & al. (Which is the Caſe 
they hinted ar.) | 


RuLE DISCHARGED : And ordered that the Sheriff 
pay the Money to the PLaitnTiIFE, = 


The End of Michaelmas Term 1757+ 31 Geo. 2. 


O87 ads e Hilary Term 


31 Geo. 2. B.R. 1758. 


Thurſday _ | Roſe verſus Green. 
26 January | | ern . 
1758. a HIS Caſe came before the Court upon a Reſervation 


by Lord Mansfield at Mi Prius at Guilaball, for the 
Opinion of the Court Whether the Defendant became a 
„ Bankrupt, on the 31ſt of March, or on the 6th of May: 
Which particular Day was to be indorſed upon the Poftea, 


agreeably to ſuch Opinion. 


This Mr, Green having been arreſied for Del in Kenr, 
on the 31ſt of March, was afterwards on the 6th of May 
following, brought up by an Haheas Corpus, in order to 
| be turned over ; and, on the Road to the Judge's Cham- 
| ber, was permitted (at the Deſire of himſelf and his Fa- 
; ther) to call ar his Attorney's Houſe (Mr. Perfold's) up- 
on Garlick Hill in the City of London, which was our of 
the CounTY of Kent; and was carried thence, (by a Ha- 
beas Corpus) directly to a Judge's Chamber, to be bailed ; 
and accordingly was bailed, but was INSTANTLY there ſur- 
rendered by his Bail, in Diſcharge of themſelves, who had 
juit before bailed him: and thereupon commitied, eo 1N- 
5TANTI, to the King's Bench Priſon, where he lay above two 
Months, is. from the ſaid 6th of May till the 1th of July 
next following. 


Sir Richard Lloyd. Mr. Calderott, and Mr Bainham ar- 
gued that this was an Act of Bankruptcy em the Time of 
the fr Arreſt, taking it either of theſe two Ways; wiz. 

—either 1ſt, As a LYING IN PRISON two Months after having 
been arreſted for Debt; (under 21 J. 1. c. 19. f 2.) Or 
zdly, As an EsCaPe out of Priſon, (under the fame Clauſe) 
this Arreſt being for above the Sum of 1001. 

| : 16. If 
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nn 
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ft. If a Trader ſurrenders himſelf in_di/charge of his Bail, „P. 438. 
and then lies two Months, it is a Bankruptcy from the firff 
Arreſt. Smith v. Stracy, 2 Ann. 1 Salk, 110. at Niff prius at 
Guilaball-Ld. Ch. J. Hel, ſo incliped, and gave his Rea- 
ſon for it : Which Caſe was ſubſequent to the Caſe of Came 


v. Coleman in 1 Salk. log. (where indeed the Court held 
|; otherwiſe.) Tribe v. Webber, P. 17 G. 2. C. B. was a Diſtance 
N of more than Nine Months between the Putting in Bail, and 
the Surrender, 


2dly. His being in London was an Escare : And the 
Debt being above 1001, this E/cape is an At of Bankruptcy 


l from the firſt arreſi. | 
: Mr. Norton and Mr. Purrell, contra.—The Queſtion upon | 
ö the Caſe ſtated at the Trial, and reſerved for the Opinion of | 
| the Court, is, Whether he ſhall be a Bankrupt, from the | 
5 „ 31/t of March, when he was firſt arreſted; or from the x 
; * 6th of May, when he was ſurrendered and committed to the | 
; «« Marſhal ; (in whoſe Cuſtody he lay from the 6th of May : 
„till the th of 725. 7 | ; 
n ; 4 | ' 
le As to the 2d Point This was noT a wiLruL Eſcape in 
a the Priſoner : But he was carried out of the County by the 
a Sheriff. And ſurely this A of a third Perſon ſhall not make 
"= a Man a Bankrupt Nor indeed can a permiſſive Eſcape ſuf- 
fered by the Sheriff, or any A@ of the Sheriff, make a Man 
a Bankrupt; who is, ia many reſpects, conſidered as a Cri- 
75 minal. 185 ä con 
to As to the iſt Point When a Perſon 1s once admitted to Bail, 
1- his lying in Priſon | /ub/equent thereto, viz. the fir Day of if 
* his DOING 80 after being ſurrendered, ſhall be the Time to ii 
2 which his Bankruptcy hall relate: And not the Time of the 1 
of firſt Arreſt, upon which He put in Ball. * | | 
2 | 
|; The Caſe of Duncomb v. Walter in 1 Pentr. 370. is ill re- 
_ ported there, So, in 3 Lev. 57. it is ill reported. It is alfo 
ad reported in Sir Tho. Raymond 479. and in Skinner, twice; " 
fe vis. fo. 22 © 87, 88. In which laſt, it appears to be (o- | 
vo lemnly ſettled, “ that the Relation to make a Man a Bank- = 
ly «« rupt ought to be upon an a&ual lying in Priſos, and not | 
«© upon putting in Bail only. 9 2 1 Sv. b. ; 
3 None of i 
1 - theſe Reports of this Cafe are well drawn up, except Sir Thomas Raymond's. And j 
of that is only an Argument, with an Adjournatur, | | 
* Came v. Coleman, 1 Salk. 109. is S. P. win. © that the 1 
* *« Bankruptcy ſhall only be from the Time of /uch firſt Ar- 1 
e) e reſt, pon which He lies in Priſon : Net where he puts in 1 
«© ſathcient Bail. And in 19 G. 2. Tribe v, Webber, C. | 
If B. per tot. Cur. the ſame Point was reſolved unanimouſly. il 


The Caſe of Smith v. Stracy in 1 Salk. 110, 111. is only an 
Opinion of Ld. Ch. J. Holt, at Nift prius. | 


And 


* 
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„ P. 4399 And it is admitted that the preſent Defendant was az 
large, at a Time intervening between the Arreſt and the Sur. 
render. But even allowing him to have remained in Cuſtody 
of the Sheriff of Kent, Yet the Two Months can only run | 
from his firſt LyinG in Priſon. There muſt be /ome Time & 
(more or leſs) between his being bailed, and his being com- i 
mitted to the Marſhal. Therefore he was only a Bankrupt 


From the 6th of May. 


Sir Richard Lloyd was beginning to Reply : But the Court 
thought it unneceſſary. | 


Lord MANSFIELD obſerved that where poſitive Laws fix- 
ed and deſcribed what ſhould be looked upon as Acts of Bank- 
ruptcy, they ought to be conſtrued according to their Inten- 
tion, and ſo as to an/wer the Ends of public Benefit, which 


the Legiſlature had in View. 


2d Point. In thus conſtruing this Act of Parliament, He held this 
Caſe not to be sUCH an £/cape as that the Man ſhould be 
thereby rendered a Bankrupt and a Criminal. For the Act 
clearly intended sun an Eſcape made by a Priſoner, as 
ſhews that he means to RUN AWAY, and thereby defeat his 
Creditors. But this is not 8UCH an Eſcape: And certainly, 
a Man ſhall not be made a Criminal, where he had not the 
leaſt Criminal Intention to diſobey any Law whatſoever, 
There is no Eſcape at all, in the Sen/e of this Act of Parlia- 
ment: He remained SUBSTANTIALLY in Cuffody, notwith- 
ſtanding his being h carried into another County. 


23 


ift Point. Where Bail is really put in, the Bankruptcy only relates to 
the Time of the Surrender. The mf ſubftantial Trader is 

liable to be arrefed ; And the MERE being arrnsTED is no 
Preſumption of Inſolvency ; The Preſumption from his Ly- 
1NG in Priſon two Months, wiTHouT being able 0 get 
| Bail, is a very ſtrong One. But THis Sort of Bailing is a 1 
| mere For M, to turn the Defendant over from One Cuſtody to F 


another: The Bail never uf. 


pn — — — —— Ä— —— 


And upon Caſes of ſuperſeding Actions by reaſon of the 
Plaintifl”s not proceeding upon them within two Terms, be- 
ing merely turned over from one Cuſtody 1% another, is always 
| - conſidered as a Continuance of the ſame Impriſonment. And 
| ſo I think it is, in the preſent Cafe, upon the preſent Cir. | / 
| +, £umftances ; Notwithſtanding what I have declared as my Opi- ; 
| nion, upon the general Principle, and upon a fair and /ab- 
| fantial Bailing. Therefore in the pre/ent Cale, I think, the 
| Bankruptcy has a Relation to the firft Arreſt. . * 


2 5 nd 


10 Poet: Mr. Juſt. Der150N concurred, clearly, in both Points. 
Can it ever be called an £/cape within the Meaning of this 17 
| N | Act; 


3 
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„Act; when the Man by Permiſſion. of the Sheriff paſſes P. 440. 
through another County, in being carried to a Judge or to 
the Court ? Can this be eſteemed a criminal Ad of the Man 


himſelf? Moſt certainly not. 


Nor can this formal Bail put in without Juſtification, and 1ſt Point. 
ONLY in ORDER 70 be ſurrendered, (which is a mere Matter of 
Form,) be conſidered as being our of Cuſtody, within the 
Intent and Meaning of this Att. No: lt 1s a Continuation of 
the ſame Impriſonment; and has Relation to the fir ff Arreſt 


and Impriſonment. 


Mr. Juſtice FosTER was clear on both Points ; and expreſ- 
ſed Himſelf to the ſame Effect, as Lord MansFietD and 
Mr. Juſtice DEN Iso had done. 


Mr. Juſt. Wiruor alſo moſt clearly concurred. And He 
laid it down, That theſe Bankruptcy Ads were to be con- 
*© firued according to their real Intention,” 


iſ Point. The general Principle of the Caſes cited is 
right; But the Reaſon of them is flrongly again/? the preſent 
One, as it ſtands circumſtanced. Here is not a fingle Moment, 
in which the Man is out of Cuſfody It is a mere Form o 
changing his Priſon. | 


And the very 5 Act itſelf AiHinguiſbes between Common Bail & The 
(or no Bail at all,) and ſufficient Bail. Now this Bail, in the Words of it 


preſent Caſe is, in Effect, no Bail at all. . e 
procure his 


Enlargement by putting in common or hired Bail. V. F 2. 


2d Point. The Acts which render a Bankrupt a Criminal, 
muſt mean an Eſcape aGa1NnsT the Conſent of the Sheriff; a 
running away, and breaking his Priſon : Certainly not ſuch 
as this was, UNDER the Conſent of the Sheriff, 


Cur. ORDERED the Peſtea to be indorſed, That Green 
became a Bankrupt on the 31/7 of March,” 


Waring verſus Griffiths, et al. 
HIS was a Caſe reſerved upon a Trial at Niff prius. Fliday; 


27th Janu- 


The Plaintiff's Action was founded upon a preſcriptive ©” 1755. 


Right of Burial of any Perſon dying in his Houſe at O/- 
wwe/iree, in the Chancel of the Church of Ofwveſtree : In the 


_ Exerciſe of which the Defendants had diſturbed him. And 


they themſelves acknowledged that they had difturbed him 
in it, 
The 
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*P. 441. * The Caſe ſtated was, in ſhort, this: That the Plaintiff 


was ſeiſed of a Meſſuage c, in Oſweſtree Nc, and had ſuch 
a preſcriptive Right of Burial belonging to it ; And that the 


Defendants did diffurb him in burying Cc, and were Wrong- 


Doers: But (it was alſo ſtated) that 28. was Due Yo the Pa- 
riſh of Ofewefiree, for every Perſon buried in the Chancel of 
that Church. Bord 


Mr. Afon, on Behalf of the Plaintiff, argued that here 
were two Croſs l'reſeriptions; and that the 7avo Preſcriptions 


were diſftin& and collateral : One, for the Plaintiff to bury 


Ce; the other for the Pariſh to receive a Payment of 25. 
Se, for it: And therefore it was vor neceſ/ary to alledge the 
latter, in the Declaration, it being only a collateral Recom- 
pence. And he cited Cra. Eliz. 546 & 563. Lovelace v. 
Reynolds, A Preſcription for Common; And found that he 
had Common, paying for it fc. So that that was part 
of the Preſcription ; A Condition precedent: It was paying 
for it, every Year, a Penny to the Plaintiff. But it was 
holden to be otherwiſe, where there are Two Preſcriptions ; 
One, for the Commoner ; the other, for the Lord: as in 
the Caſe in Cro, Eliz. 405. Gray v. Fletcher, Where the 
Preſcription-was found ; Arid ©* that he and all thoſe c, 
„ had usb to pay for it, every Year a Hen and five Eggs.“ 
5 Co. 78. S. C. Gray's Caſe—And there, the Terre-tenant 
was adjudged to have a Remedy for the Recompence. And 


therefore this was holden to be only Collateral, and as two 


Preſcriptions ; and therefore need not be aliedged, the Pre- 
ſcription being perfect without it. So here, it need not be 
alledged: But they may have their Collateral Remedy; as, in 
the Feelefraftical Court, they may have. In proof whereof, 
he cited 1 Ventr. 374. Anonymous. Where it is ſaid © That 


the Remedy for a Duty of this kind is in the Eccleſiaſtical 


66 Court.“ 


And this Fee is not to be paid 7i// after the Burial: And 
therefore the Non-payment of it cannot offend the Wrong- 
Doer, who is a Stranger. So in an Action againſt a Stranger, 
for diſturbing his Seat, or Sepulture in a Church, it is ror 
neceſſary to thew any Title inthe Plaintiff. 3 Lev. 73. Ab 
v. Freckleton: Though in ſuch an Action againſt the Org;- 


nary himſelf, it is neceſſary to ſhew ſome Cauſe; as build- 


ing, repairing, Sc. 


Kenrick v. Taylor, Poſeb. 25. C. 2. B. R. It was ſolemnly 


determined“ That in the Caſe of a Stranger and Wrong- 


% Doer, it was not neceſſary to alledge more than his own 
Right and Diſturbance,” 


He mentioned the two following Caſes, dix. 2 Lutty, 


1517. Bennington v. Taylor; and 3 Lev. go. Chafin v. Bet/- 
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_.** to diſtinguiſh Conditions precedent, and Conditions ſub- 


Hilary Term 31 Geo. 2. 


— 


* aworth, Which (as he ſaid) are like this Caſe. They“ P. 442. 


were Diſturbances, by Strangers, in erecting Stalls in a Mar- 
ket-Place: And no Title is ſhewn. So, in Caſe of a free 
Fiſhery. 


And the Finding is quite immaterial. For this collateral 


Claim is no Part of the Plaintiffs preſcriptive Right. Palmer eth Point. 


82. * the Caſe of the Corporation of Maidenhead, in the 
Claim of a Market Cc. Mayor of Northampton v. Ward. 
Mich. 19 G. 2. B. R. | | 


Mr. Hall contra for the Defendant argued that it was 
Pax r of the Preſcription ; and that it eng to have been al- 
ledged, even again/i a WRroNnG-Doer, that this 25, was 
«« payable to the Pariſh, for every Perſon ſo buried.” This 
is a Preſcription upon a Condition precedent. It is an entire 
Preſcription : The Payment of the 2s. is Parcel of the 
Preſcription ; and it ought to have been ſo laid and alledg- 
ed. Preſcriptions are againſt Common Right; and ought 
to be proved, as laid: And the Plaintiff muſt prove it as 
laid; even againſt @ WH'rong-Doer. And if the Evidence 
fall ſhort of the Preſcription pleaded, it will be againſt the 
Perſon who pleaded it. Ia proof of which Poſition, He cited 
theſe Caſes—Carthew 241. Rex v. the Inhabitants of Hermi- 
tage et al, The Preſcription was not proved as laid, be- 
cauſe there was an Exception, Palm. 326. Countee de De von 
v. Eyre. Which was a Preſcription: pro Owibus generally; 
(inſtead of Owitus ſuis :) The Froof failed. Hobart 209. 
Michell v. Mortimer. Ihe Preſcription failed; becauſe it 
was laid too large. Cro. Eliz. 415. Borafton v. Hay: A 
Cuſtom pleaded generally; but found with an Exception: 
It is againſt the Pleader. Cartbea 117. Murgatreid v. Law. 


The Cale of Porwwater mentioned by Popham in Gray's Caſe, 


5 Co. 78. b. and Cre. Eliz. 405. laid generally; found“ paying 
64. by the Year” was ill laid. Loweiace v. Reynolds, Cro. Elix. 
546, 563, allows Gray's Caſe, and the Caſe of Potwater. 2 
Ro. Abr. 720. Title Trial, pl. zo, in Prohibition Ihe 
Plaintiff declared upon a Preſcription about Lambs: And the 
Jury found farther, ©: It was holden that the Plaintiff 
ought to have re/earſed the waoLE of it; and that for not 
doing ſo, he had failed in his Preſcription, | 


Now here, the Payment of 2s. is PAR T of the Preſcription, 
and muſt be as ancient as the Right; which is “ to bury in 


„ the Chancel, any Perſon dying in his Houſe “ paying 25. * Note. Ee 


«« for each Peiſon.” Which is a Condition PRECEDENT, does not 
and therefore ought to have been alledged. Forrefer, 166. here ſtate 


Sir John Robinſon v. (omyns, There are no technical Words 


ſequent,” Acherley, v. Vernon—per Ld. Ch. J. Willes [See cording to 
the Caſe 
ſtated v. 
Theante 44:, 


this Caſe in Lucas 5 18.] Watſon 709. 


the preſent 
Preſcription 
truly, ac- 
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5. Poss gs ION alone is certainly ſufficient. Therefore He was 
| clear, upon both Points. 


Pier Car. unanimouſly | = 
Let the Pos rA be delivered to the PLainTIre. 


| Rex ver. Loxdale and Four Others. 


q FR. Morton had ſometime ago, (wiz. on Monday [7th 
November 1755.) moved to quaſh an Order of two 
uſtzces appointing Five Overſeers for the Pariſh of St. Chad, 


His Objection was that the Juſtices have no Power to 
exceed the Number of Fux. Which Objection was found- 
ed upon the Words of 43 Eliz. c. 2. . 1. Thar 
the Church-Wardens of every Pariſh; and Four, three, 
or two ſubſtantial Houſeholders there, as ſhall be thought 
„ meet, having reſpect to the Proportion and Greatneſs of 
«© the ſame Pariſh and Pariſhes, to be nominated yearly in 
% Faſter Week, or within one Month aſter Zaſter, under the 
% Hand and Seal of two or more Juſtices of the Peace in the 
«« ſame, County, (whereof one to be of the Quorum) dwelling 
in or near the ſame Pariſh or Diviſion where the fame 
«© Pariſh doth lie, ſhall be called Overſeers of the Poor of 
„e the ſame Pariſh: And they, or the greater Part of them, 
e ff,” And he mentioned a former Cale of Rex v. Harman, 
upon the very ſame Point, which depended in this Court 
from P. 12 G. 2. to M. 15 G. 2. and at laſt was never deter- 
mined ; and alſo Rex v. Befland, Hil. 19 G. 2. B. R. which 
was the Rever/e of an Exckss of their Juriſdiction, where 
the Order, (being to appoint One Overſeer,) was confirmed. 


A Rule was thereupon made, to ſhew Cauſe.” And 
after the Point had been ſeveral Times argued in Ld. Ch.]. 
Ryder Time, it came on to be argued once more, on the 
27th of January 1757, before Lord Mansfield, he having 
never heard the former Arguments. When the ſame Things 
which had been ſo often ſaid, were again repeated. 


On the Sideof the Extenſion of the Number of — 
U/age was alledged and greatly relied upon. 


Note—The Coort, miſled by Aſſertions ©* that there had 

deen a 9513. to appoint: more Overſeers than four; 

for fear of Inconvenience, had avoided determining 

the Queſtion in the-Caſe of the King v. Harman, after 

it had depended fix Years, in hopes that the Legiſla- 

ture would make ſome Proviſion for what was patt, in 
HR we 


Hilary Term 31 Geo. 2. | 


* well as for the Future. And upon the ſame Apprehenſi-“ P. 446. 
on, the Court had hitherto poſtponed the Determination of 
this. | 


_y 


Loxd MaxsFigLD ſaid He had ſeen full Notes of the for- 
mer Arguments of the preſent Caſe ; and alſo of the Caſe of 
Rex v. Harman. He obſerved particularly what was faid as 
to the Uſage in large Pariſhes. And He therefore had di- 
reed Inquiry to be made in many large Pariſhes, as to the 
Fact Whether there had been ſuch Uſage, or not” 
And he ordered the Return which had been made to Him 
upon ſuch Inquiry, by the Agents on both Sides, to be 
read. From which, it appeared thus———lIn St. James's 
Clerkenwell, 4. In St. Bridgett's, 3. In St. Dunftan's, 2. 
In St. Clement's Danes, 4. 4 St. Paul's Covent-Garden, 2. 
In St. George's Hanover Square, 4. In St. James's Weft- 
minſter, 4. In St. Margaret's Weftminſler, 2. In St. An- 
drew's Holborn, 8: (but that Pariſh contains 3 ſeparate 
Diviſions.) In St. Giles in the Fields, 8; (though nw on- 
ly 4 are appointed by the Juſtices, and act as Aſſiſtants, un- 
leſs 8 voluntarily ſerve: but there were never leſs than 8 
before the Caſe of Rex v. Harman.) In St. Martin's in the 
Fields, 5. (ſince the Act of Parliament lately made, which 
impowers them to appointg, if in the Difcretion of the Juſ- 
tices it ſhould be thought proper.) In Shrewſbury, (which 
contains 5 Pariſhes) In St. A/ſemonds, 3. In Holy-Croſs 
and St. Giles, 4. In St. Mary's, 4. St. Julian's, 4. St. 
Chad's, 5, for one Year only; And never exceeding 4. but 
once, vix. this preſent Year. 


After reading the Report, Lord Mansfield proceeded, — 
The Usacs is, as it were, out of the Caſe; or rather, it 
ſuppoſes that they can nor legally exceed 44. 


Therefore, conſequently but little Inconvenience can 
ariſe from determining the Conſtruction of the Statute, ac- 
cording to its natural Import. | 


As to legal Conſtructions— The Caſe of Rex v. Harman 
was never determined &s to the“ Order for the AT TOINTMHEN T“ There 


of Over/eers. was another 


| Order, ad- 
In the Caſe of Rex v. Beſſand, where only One Overſeer ludbing 


« 
was appointed, 2 Opinion was given Zudicia/'y, upon "ay hana ag 
Point of Law ; nor was the Appointment + quaſhed. 80 ·glected 

that the preſent Cafe is a WW Okr1Ginal Caſe: Audit“ the Exe- 
mult be determined upon the 43 Z/iz, c. 2: which is the“ cution of 


Faundation of the Syſtem of Law concerning the Poor. 2 3 

: which was 
quaſhed in Afich. 13 G. 2. + It was confirmed as net neceſſarily appearing to be a bad 
Order: For it might be, © that others were appointed by orber Orders.“ 


Vai 1. Ff There 


S — 
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„P. 447, There is a known Diſtinction between Circumſtances 
' which are of the Eſence of a Thing required to be done by 
an Act of Parliament, and Clauſes merely directory. The 

preciſe Time, in many Caſes, is xor of the Hence. 


In the Caſe of Rex v. Sparrow, 2 Strange 1123, the juſ- 
tices had been guilty of a Neg/e#, in not appointing Over- 
ſeers within due Time And this Court iſſued a Mandamus 
to compel them to do it afterwards, for the Sake of the Poor. 
The Poor could not have had @ sPEciFic Remedy, in that 
Caſe ; wnle/s the Juſtices might do it after the preciſe Time, 
in Obedience to the Mandamus. 


So, as to the Juſtices “ in or near the Pariſh or Diviſion” | 
It is only Directory. } 


| Juſtices of Peace have =o other Power to appoint Overſeers 

but under the Special Authority given them by Act of Par- 
liament. Therefore the Special Authority muſt be ſtrictly 
purſued, and can net be exceeded by them. The Queſtion 
here is upon the Meaning and Intention of the Legiſlature, in 
this Power given the Juſtices to appoint Overſeers. - 


Where there are different Statutes in pari materia, though 
made at different Times, or even expired, and not referring 
to each other they ſhall be taken and con/trued together, as 
one Syſtem, and as explanatory of each other. So, in 
the Laws concerning Church Leaſes; and thoſe concerning 
Bankrupts. And fo alſo I conſider All the Statutes pro- 
viding for the Poor, as one Sy/em relative to that Subject. 
Now 39 Flix, c. 3, is the firſt of theſe, and when firſt men- 
tioned by my Brother Fofter, ſtruck Me ſtrongly, with te- 
gard to the Determination of the preſent Queſtion. That 
Act ſays, That the Church. Wardens and Four ſubſtan- 
tial Houſeholders, &c,” (without any Latitude whatſoever, 


r rn 1 1 


for a greater Number.) And more than four could zot have 
been appointed under ite For the Number the Legiſlature had : 
named, could not be altered. | 1 
That Act of Parliament of the 39 Eliz. was continued by a 
| the very Act of 43. lia. c. 2. F. 1, till the following 
| Eaſter, when that of 43 Eliz. c. 2, was to take Place: So K 
| that the .Legiſlature had it before them, and even under . 
| particular Conſideration, And that Act of 39 Elis. is. 7 
| expreſsly fixed to four. Pariſhes were not then, ſo popu- F, 
| lous as they are now. And this AQt of 43 Flix. c. 2. gives jo 
I | Power to en the Number to Three or Two according to 1 
(8 the Size of the Pariſh ; But they had no Notion of extending | 
| it to a greater Number, And there is /ome Weight in the 
. Circymitance of the Numbers deſcending from 4 downwards, 7 
and not afcerding upwards. 4 


As 
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As to (ne Argument which Was drawn from 13, 14* P. 448. 


C. 2. c. 12. F. 21. [think that Statute ought to be taken 
into Conſideration in conſtruing this of 43 Fliz. c. 2: 
But I do not fee that this will help the Caſe. For it is beg- 
ging the Queſtion, to ſuppoſe ** that the Juſtices mary ap- 
% point more than 4 Overſeers of the Poor, in Town- 
« ſhips and Villages in thoſe large Pariſhes,” It is ex- 
preſsly directed by that Statute of 13, 14 C. 2. c. 12 F. 21. 
that ſuch Choice and Appointment ſhall be, (And the 
Conſtruction of it muſt be guided according to its 9wr Re- 
ference,) ** A(r:0RDiNG to the Rules and Directions men- 
„ tioned in the Statute of 43 Elia.“ And neither any ju- 
dicial Determination, nor Ulage, ſupport this Conceit ** that 
they can appoint more than 4 in theſe Townſhips and Vil- 
«« lages in the large Pariſhes.” 


That Act of 13, 14 C. 2. was indeed rightly and reaſona- 
bly extended to Walen But no Argument can be drawn 
from bat Latitude of Conſtructions As both the Words of 
it, (which name Wales,) and alſo the general Intention of 


it, (viz. the Care of the [oor,) well juttified /uch an Exten- . 


ſion. 


Then the Act of Parliament in 1740, relating to St. 
Martin's and the Overleers of that Pariſh, and which ex- 
tends their Number, ſhews the Conſtruction put by the Le- 
gillature themſelves upon the 4; Elix. on this Head; and 
excepts this very large Pariſh of St. Martin out of it. And 
yet even this very Act refrains the Number to Nine Which 
ſhews that the Juſtices had no Power under the 43 Elis. to 
appoint what Number THEY PI.EASED. Lor it would be a 
ſtrange Thing, to limit che Number, in a very large Parith ; 
and leave it at large, in /maller Ones. 


There are two other Acts of Parliament, which have 
not been mentioned; and both of them paſſed after the 
Caſe of Rex v. Harman, and after the Caſe of St Clement 
Danes; vis. 17 C. 2. c 3 and 17 C. 2. c. 38, both re- 
lating to Overſeers: And yet no Extenſion of Number, nor 


any Variation therein. 5 


The Paecisrt NUMBER is 20 an immaterial Thing either 
to the Officers of the Pariſh, or to the Perſons for whom they 
are Truſtees. Upon themſelves, 'tis a Burden : Which, by 


this Practice, would come round the ſooner. And in reſpect 


to the Pariſh for whom they are "Truſtees, a great Number 
may not do Buſineſs better than a ſmaller ; aad it would be 


attended with more Expence, 


Alſo with regard to the Church-Hardens who are joined 
in Authority with them— [hey are ozly 2, or (by Cultom) 
4 Church- Wardens in each Pariſh, Therefcre a greater 
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P. 449. Number of Overſters being appointed, neceſſarily alters the 
Balance of the Majority amongſt them, and makes an eſ- 
ſential Difference in the Proportion between one and the 
other. And there is no Number to fop at, if the Juſtices 
exceed four : They may go on, without any Boundary, unleſs 
the ſpecified Number of Four be the Limit. 


Ed d 
Therefore I think this Appointment of more than 4, is | b 
NOT warranted by the 43 Eliz, upon the true Conſtruction of | t 
that Statute. * 
Mr. Juſtice Dexn1s0xN concurred in Opinion, “ that this h 
«« Appointment ought to be quaſhed :” And He did not 1 
think that this Court ever had had any Doubt about the Jeg b 
Determination of this Queſtion. | * 
He then ſtated and expatiated upon the Caſe of Rex v. fe 
Harman; and ſaid the Reaſon why the Court did not quaſh T 
that Appointment was merely for the Sake of the Poor; and d. 
not from any Doubt of the Law. | F 
of 
Beſland's Caſe was quite a different Caſe from that of ap- pi 
praying a greater Number than four, The Point of the | 
alidity of an Order appointing more than Four, is a new th 
Caſe : but not a difficult One at all. | re 
at 
This Act of 43 Elix. is, as one may call it, the Magna E. 
Cbarta of the Poor. And it can never be called directory as th 
to the Number of the Overſeers appointed by it. ce 
By 1 Inf. 13. b. it appears that there were only tawo E/- 
cheators, in England, in ancient Time: Though more were be 
made indeed by Act of Parliament, [14 E. 3. c. 8.] 80 th 
there can be but One Chief Juſtice, or 4 Prothonotary, A 
2 142. Caſe 93. So, in the Conſtitution of the th 
.ourt of Wards; where 32 H. 8. c. 46. enaQts ** that F. 
there ſhall be /awo Auditors of the Court of Wards,” the 
King can not make Four. So is 11 Co. 4. a. Auditor Curlt's 
Caſe, ce 
; y 
Certain:y,. the Legiſlative had the Number which ſtood dc 
fixed by 39 Flix. in-their View and under their Confideration, 
when they made the 43 Flix. And Can it be imagined that 
| the Juſtices have a Juriſdiction to appoint more # Clearly, to 
| they have got. | th 
. In the Caſe of Rex v. Sparrow, (mentioned in 2 Strange jd 
| | 1123.) The Court took great Care in their Determination. 
| And 13, 14 C. 2. was there conſidered by Ld. Ch. 6 
| Juſt, Lee, as tied up to the Rules and Directions of 43 Jo 
# Eliz. And that Mandamus was iſſued for the Sake of the a / 


Poor : And the Court equitably and rightly held That 
when the Juſtices had elapſed the Time for appointing 
| *« Overſeers, 
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# Overſeers, the Court 2 oblige them to do it afterwards, P. 450. 


as to the Tine; THAT being diſcretionary.” 

But No-body ever thought it diſcretionary as to the 
NumMBER ; And there is no Reaſon in the Earth, for us to 
break the Boundary, which is fixed. Therefore he was clear, 
to quaſh the preſent Order for the Appointment of five. 


Mr. Juſt. Fos rEA declared the very ſame Thing; and that 
he never had any Doubt in Point of Law : His only Doubt 
was in Point of Diſcretion ; as he then ſuppoſed the Uſage to 
be otherwiſe than as it zow appeared to be. 


When the Statute of 43 Eliz. was made, there were very 
few large Pariſhes in Towns and Cities: Therefore at that 
Time, the Parliament thought four Overſeers ſufficient. Un- 
der 39 Eliz. I take it, the Juſtices could not have gone BELOW 
Four. For, It being a Special Power given by Statute, muſt 
be fridly purſued. And therefore, in the 43 El/iz. the Le- 


| gl ature, though they took the Act of the zoth for their 
la 


n, and followed it in almoſt every Inſtance ; yet, ſeeing 
the Inconvenience in ſmall Pariſhes; departed from it with 
regard to the NumBEer of Overſeers: Which they reduced, 
at the Diſcretion of the Juſtices ; but did not increaſe, in any 
Event; probably becauſe they thought Four Overſeers, with 
the Church-wardens, ſufficient for the largeſt Pariſh (as they 
certainly are) though too many for the ſmall ones. 


If it be zew become inconvenient, the Application muſt 
be to Parliament. However, he declared that he did not 
think that Buſineſs 7s beſt done by a Multitude of Hands; 
And in Fact, where the Number that are to do it is large, 
they always delegate the actual Tranſaction of it to a 
Few, 


It is xor true, (what ſome People imagine) That the 
„ Common Law of England made no Provifien for the Poor: 
The Mirror ſhews the contrary. How, indeed, it was done, 
does not appear. | 


As to the Caſe of Rex v. Sparrow—43 Eliz. fixes a Time 
to appoint Overſeers, with a Penalty : But did not mean 
that the Poor ould laſe the Equity and Benefit of the AR, 
if the Juſtices did not appoint within that Time, 


No Pariſh ever applied for a Mandamus commanding the 


1 to appoint more than Four. The general Senſe of 


ankind was againſt it. This is an Authority founded upon 
a poſitive Law: and therefore muſt be purſued, | 


Mr. 


* — . 
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** 


P. 451. » Mr. Juſt. WII Mor declared (as his Brethren Mr. Juſt, | | 
Dexison ard Mr. Juſt. Fosrzz had done) that he never | | 
had had the leaſt Doubt, but upon the Apprehenſion of an 
Uſage of the large Pariſhes, for many Years back, 10 appoint 
MOKE than Four. But this Apprehenſion is now vaniſhed : | 
And therefore the U/age (as it zow comes out) confirms the | [ 
true Conſtruction of the Act. | 


The Inſtances of greater Numbers appear to be only Three: 
And one of them (vt, Andrew's Ho'bourn) is conſidered as | 
3 Vills, under 13, 14 C. 2. And St, Martin's (another of 
them) is under a ne-w Act of Parliament made on Purpoſe. 
I think this Order cannot be ſupported. 


There avere Proviſions for the Poor, as my. Brother Fos- 
TER has obſerved, at Cymmon Law; Though it does not 
folly appear what they were. The firſt regu/,r Proviſion how- 
ever, is by 39 E/iz. By this Statute, and by 43 Eliz. the 

Legiſlatore add Four OvzxSEERS to the former parechial Ad- 
"miniflration. And no one can doubt that the Number is ] 


a a, N ern 1 
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Hential; and cannot, by the Rule of Law be exceeded, For "1 
Powers given by a poſitive Law, or even by Deed, o Cegr- 
al Numbers of Ferſons can never be exceeded, in the Ar- 
ticle of Number. On the other Hand, If it had reſted 11 
ſingly upon 39 Eis. the Number 4 could not have been u. 
liſened. But then indeed the 43 liz relaxes this preciſe ſe 
Number of Feur, as to ſmall Pariſhes : but ſtill continues it, it 
as to all greater. And where the Makers of the AQ intend 0 
an indefinite Number, they expREsSLY /ay/o. For the 19th ſa 
Section relating to the iſland of Fou!ne/s converts the whole Q 
Diftri into one Pariſh, for this Furpole; and direfs an in- th 
| definite Number of Overſeers for that Place. Which Clauſe ſa 
alone would ſatisfy me, as to the Sen/e of the Legi//ature. Pl 
| And they might as eaſily have ſaid *©* *o many as ſhould ſeem U 
| *« neceſiary,” as preciſely fix it to Four; if they had meant ti, 
i * ſo . | Yi V 
j And it is (as has been obſerved) an Office which js bur- 
l | dep ſome upon the Perſons appointed: And Buſineſs is no? k 
1 better done by great Numbers of Men, than by a few. And ; 
| the Pariſh have as great Security from Four, as from more. we 
1 Upon the whole, he entirely concurred, “ That the Order 770 
could not be ſupported.“ wh 
. Mr. Norton moved that the Order might not be immedi— in. 
| - ately quaſhed; becauſe the Overſeers had laid out þ 
1 gool, or Go under it: And therefore he propoſed that . 
I 7 the other Side ſhould conſent to have one of the Over- Fj 
' ſeers 1% que of the Order, TS _ 


{3 25 | | aL. The 
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The Cour thought it might be reaſonable ; And “P. 452. 


for this Reaſon onLY, did not directly and immediately pro- 
nounce the Rule To quaſh the Order.“ 


But now, at a Day ſo long ſubſequent, on Mr, Morton's 
Motion for the Judgment of the Court; and Mr. Norton, 


not urging any thing further againſt it, (and acknowledging 


that he had ſpoken to his Client,) 


Lord MansF1ELD ſaid there muſt be an End of it, ſome 
Time or other: Therefore let the RulE be made abſolute, to 


QUASH the APPOINTMENT. 


ODER QUASHED. 


Miller verſus Race. 


T was an Action of Trove againſt the Defendant, upon 
a Bank-noTEe, for the Payment of Twenty-one Pounds 


| Ten Ghillings to one William Finney or Bearer, on Demand, 


The Cauſe came on to be tried before Lord Mansfield, at 
the Sittings in Trinity Term laſt at Guildhall, London : And 


upon the Trial it appeared that William Finney, being poſ- 


ſeſſed of this Bank- Note on the 41th of December 1756, ſent 
it by the General Foſt, under Cover, directed to Bernard 
Odenharty at Chipping Norton in Oxfordſhire ; that on the 
ſame Night, the Mail was robbed, and the Bank-Note in 


Queſtion (amongſt other, Notes) taken and carried away by 


the Robbers: That this Bank- Note, on the 12th of the 

ſame D.cember, came into the Hands and Poſſeſſion of the 

Plaintiff, for a full and waluable Confideration, and in the 

USUAL Courſe and Way of his Buſineſs, and without any No- 

= or Knowledge of this Bank-Note being taken out of the 
ail. | 


It was admitted and agreed, that in the common and 
known Courſe of Trade, Bank-Notes are paid by and re- 
ceived of the Holder or Poſſeſſor of them, as Caſo : And 
that in the uſual way of negociating Bank-Notes, they paſs 
from one Perſon to another as Cath, by Delivery only, and 
without any further Inquiry or Evidence of Title, than wha 
ariſes from the Peſeſion. It appeared that Mr. Finney have 
ing Notice of this Robbery, on the 13th of December, ap- 
plied to the Bank of England, to flop the Payment of this 
„% Note:“ Which was ordered accordingly, upon Mr. 
Finney's entering into proper Security to indemnify the 


«6 Bank,” | 


Some : 


Tueſday,. 
31ſt Jan. 
1758. 
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453. 


* Some little Time after this, the Plaintiff applied to the 


Bank fot the Payment of this Note; and, for that Purpoſe, 
delivered the Note to the Defendant, who is a Clerk in the 
Bank: But the Defendant refuſed either to pay the Note, or 
to redeliver it to the Plaintiff. Upon which, this Action was 
brought againſt the Defendant, 


The Jury found a Verdict for the Plaintiff, and the Sum 


of 21/. 10s. Damages: ſubject nevertheleſs to the Opinion 


of this Court upon this Queſtion—** Whether, under the 
Fe Circumſtances of this Caſe, the Plaintiff had a /ufficient 
«« Property in this Bank-Note to intitle him to recover in the 
* preſent Afton f" 


Mr. Williams was beginning on Behalf of the Plaintiff. — 


But Loxp ManspieLp ſaid ©* That as the Objection came 
«© from the Side of the Defendant, it was rather more 
«« proper for the Defendant's Counſel to ſtate and urge 
1 their Objection.“ 


Sir Richard Lloyd, for the Defendant. 
The preſent Action is brought, =o? for the Money due vpon 


the Note; but for the Nore ite, the Paper, the Evidence 
of the Debt. So that the Right to the Monty is got the pre- 


ſent Queſtion ; The Note is only an Evidence of the Money's 


being due to him as BEA AER. 


The Note muſt either come to the Plaintiff by A/ignment ; 
or mult be conſidered as if the Bank gave a frifs, ſeparate, 
and diſtin Note to each Bearer, Now the Plaintiff can have 
no Right by the 4/ignment of a RonBner. And the Bank 
cannot be conſidered as giving a new Note to each Bearer : 
Though each Bearer may be conſidered as having obtained 
from the Bank a e PROMISE. - | 


I do not ſay whether the Bank cas, or cannot flop Pay- 
ment: That is another Queſtion. But the Note is only an In- 
frument of Recovery. k 


Now this Note, or theſe Goods (as I may call it) was the 
Properiy of Finney, who paid in the Money : He is the 
real Owner, It is like a Medal, which might intitle a Man 


in Payment of Money, or to any other Advantage. And 


it is by Mr. Finney's Authority and Requeſt, that Mr. Race 
detained it. 55 


It may be objected, ** that this Note is to be conſidered 


* Cas in the uſual Cour/e of Trade. But till, the 


Courſe 


my we Tt g. * 


a 0 
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* Courſe of Trade is not at all affected by the preſent Quel-* P. 454- 
tion, about the Right to the Note. A difftrent Species of 


Action muſt be brought for the Norte, from what muſt be 


brought againſt the Bank for the Money. And this Man has 
elected to bring Trover for the Norte itſelf, as Owner of the 
Nors; and not to bring his Action agsiuſt the Bank, for the 
Money. In which Action of Trover, Property can not be 
proved in the Plaintiff; For a Special Proprietor can have no 
Right againſt the Ta. Owner. 


The Caſes that may affect the preſent, are 1 Salk. 126. M. 
10 V. z. Anonymons, coram Holt, Ch. J. at Niff prius at Guild- 
Ball. There Ld. Ch. J. Holt held“ that the right Owner 
„of a Bank-Bill, who loſt it, might have Trover again a 
«« Stranger who found it : But not againſt the Perſon to 
* whom the Finder transferred it for a valuable confidera- 
«« tion, by reaſon of the Cour/e of Trade which creates @ 
* Property in the Aﬀignee or Bearer.” 1 Ld. Raym. 738. 
„8. C. In which Caſe, the Note was paid away, in the“ N. B. In 
Courſe of Trade : But this remains in the Man's Hands, this Cafe 
and is not + come into the Courſe of Trade. H. 12 V. 5 . 
B. R. 1 Salk, 283, 234. Ford v. Hopkins per Holt Ch. 6 
Mili prius at Guildhall. “ If Bank-Notes, Exchequer - Notes, and got a 
„ or Million-Lottery Tickets, or the like, are ſtolen or loſt, new Bill, 
* the Owner has ſuch an Intereſt or Property in them, as to in his own 
„bring an Action, inte wHATSOEyYER Hands they are come, Name. 
1% Money or Caſh is not to be diſtinguiſhed ; But theſe Notes 3 
or Bills are diſtinguiſhable, and can nor be reckoned 1 
* CasH ; And they have diſtin Marks and Numbers on on his 4 
% them.“ Therefore the true Owner may ſeize theſe Notes ing the Note 
wherever he finds them, if not paſſed away, in the Courſe of for a valua- 


* 


Trade. bleConſide- 
| ration, 

1 Strange S5 H. 8 G. 1. In Middleſex, coram Pratt Ch. J. | ra oe 

Armory v. Delamirie.— A Chimney Sweeper's Boy found a quite other- 


Jewel. It was ruled “ that the Finder has ſuch a Property wiſe, 
as will enable him to keep it againſt ALL but the rightful 
«© Owner, and, conſequently, may maintain Trover.” 


This Note is juſt like any other Piece of Property, UNTIL 
paſſed away in the Cour fe of Trade. And here the Defendant 
acted as AGENT to the TRUE Owner. 

Mr. Williams contra for the Plaintiff, 


The Horx of this Bank-Note, upon a valuable Conſi- 
deration, has a Right to it, even againft the true Owner. 


iſt, The Circulation of theſe Notes veſts a Property in the 


| Holder, who comes to the Poſſeſſion of it, upon a valuable 


Con, deration, 
zdly. This 


- — 2 — 
rr T 2 
18 w—_ — — 


— — — 


l — III 


RE SE Ge Ee — —ů EN — — 


ne AE nn mer 


a> Aaron > ct hog —_— _ 


12 — TM — PEW — — — 


"oe >. Wh 


7 > — —* 


2 ——— 


1 F 7 p CT rr ra arg 
a E AA FEST 


Re nr YI Pr 


= SS 


— 


r 


— 


= 


1 * 


Hilary Term 31 Geo. 2. 


F. 455. 


* a2dly. This is of vaſt Conſeguence ro Trade and Com- 
merce + And they would be greatly incommoded, if it were 
otherwiſe. 


zdly. This falls within the Reaſon of a Sale in Market- 
Owert ; and ought to be determined upon the /ame Principle. 


Firſt—He put ſeveral Caſes, where the Uſage, Courſe, 
and Convenience of Trade, made the Law : And ſometimes, 
even againſt an Af of Parliament. 3 Keb. 444. Stanley v. 
Ayles. Per Hale C. J. at Guildhall. 2 Strange 1000. 
Lumley v. Palmer Where a Parol-Acceptance of a Bill 
of Exchange was holden ſuthcient againſt the Acceptor. 


1 Salk. 23. 
Seco: dly.— This Paper Credit has been always, and with 


great Reaſon, favoured and encouraged. 2 Strange 946. 
Jenys v. Fawler et al". | 


The U/age of theſe Notes is, ©* that they pa/s by Delivery 
* only; and are confidered as current Caſh; and the Poss Bs- 
sto always carries With it the Property.” 1 Salk. 126. 


pl. 5. is in Point. 
A particular Miſchief is rather to be permitted, than a 


eneral Iuconvenience incurred, And Mr. Finncy who was 
robbed of this Note, was guilty of ſome Laches in not pre- 


venting it. 


Upon Sir Richard Lloyd's Argument, a Holder of a Note 


might ſuffer the Loſs of it, for want of Title again a true 


Owner ; even if there was a Chaſm in the Transfer of it 
through one only out of 500 Hands. 


Thirdly—This is to be conſidered upon the ſame Foot as a 
Sale in Market Overt. 8 


2 In. 713. A Sale in Market Overt binds thoſe that had 
«« Right,” 


But it is objected by Sir Richard, that there is a ſub - 
« ſtantial Difference between a Right to the Vote, and a 
„ Right to the Mone. But | ſay the Right to the Money 
will attract to it a Right to the Paper. Our Right is not 
vy Aigument; but by Law, by the Uſage and Cuſtom 
ot Trade. I do not contend that the Rebber, or even the 
Finder ot a Note, has a Right to the Notes But arTER Crcu- 
lation, the Holder upon a valuable Conſideration has a Right. 


We have a Property in this Note: And have recovered 


the Value againſt the WiTH-HoLDer of it, It is not ma- 


terial, at Action We could have brought againſt the Bank. 


Then 


e , . 
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Then He anſwered Sir Richard Lloyd's Caſes; And agreed“ P. 456. 


that the true Owner might purſue his Property, where it came 
into the Hands of another, wiTHouT à valuable Confidera- 
tion, or NOT IN the Courſe of Trade : W is all that Ld. 
Ch. ] Holt ſaid in 1 Sad. 284. 


As to 1 Strange 505. He agreed that the Finder has the 
Property againit all t the rightful Owner; vor again/? 
HIM, | 


Sir Richard Lloyd in Reply — 


I agree that the Holder of the Note has a pecial Property: 
But it does not follow that he can maintain Trover for it, 
againſt the true Owner. 


This is not only without but aGaixsT the Conſent of the 
Owner. 


Suppoſing this Note to be a Sort of mercantiſe Caſh ; yet 
it has an Ear-Mark, by which it may be diftinguiſhed : 
Therefore Trover will lie for it. And ſo is the Caſe of Ford 
Ve Hopkins. 


And You may recover a Thing ſtolen from a Merchant, 
as well as a Thing ſtolen from another Man. And this Note 
is a mere Piece of Paper: ſc m y be as well ſtopped, as any 
other Sort of Mercantile Caſh, (as, for Inſtance, a Policy 
which has been ſtolen.) And this has nor been paſſed away 
in Trade : but remains in the Hands of the true Owner. 
And therefore it does not ſignify in what Manner they are 
paſſed away, when they are paſſed away: For this was vor 
paſſed away. Here, the true Owner, or his Servant (which 
is the ſame Thing,) detains it. And, ſurely, Robbery does 
nat deveſi the Property. | 


This is not like Goods fold in Marker Overt : Nor does it 
paſs in the Way of a Market Overt ; nor 15 within the Reaſon 


of a Market Overt. Suppoſe it was a Watch ſtolen : The 


Owner may ſeize it, (though he finds it in a Market Overt,) 
before it is fold there. But there is no Market Overt For 
Han Notes. 


I deny the Holder's (merely as Holder) having a Right to 
the Note, ogain// the TRUE Owner And 1 deny that the 
Poſſeſſion gives a Right to the Note. 


Upon this Argument on Friday laſt, Ld. Mansfield then 
faid that Sir Richard Led had argued it fo ingeniouſly, 


that (though he had no Doubt about the Matter,) it might 


be proper to look into the Caſes he had cited, in Order, 
to give a properer Anſwer to them: And therefore the 
Court 
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* P. 457. * Court deferred giving their Opinion, to this Day. But at 
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the ſame Time, Ld. Mansfield ſaid He would not wiſh to have 


it underſtood in the City, that the Court had any Doubt 


about the Point. 


Lord ManszztELD now delivered the Reſolution of the 
Court. Me 


After ſtating the Caſe at large, He declared that at the 
Trial, He had no Sort of Doubt, but that this Action was 
well brought, and would lie againſt the Defendant in the 
Preſent Cafe ; upon the general Courſe of Bufneſi, and from 
the Conſequences to | rade and Commerce : which would be 
much incommoded by a contrary Determination. 


It has been very ingeniouſly argued by Sir Richard Lloyd, 
for the Defendant. But the whole Fallacy of the Argument 
turns upon comparing Bank-Notes to what they do rot re- 
femble, and what they ought nt to be compared to, wiz. to 
Goods, or to Securities, or Documents for Debts. 


Now they are nor Goods, nor Securities, nor Documents 
for Debts, nor are ſo eſteemed : But are treated as Money, as 
Caſh, in the ordinary Courſe and Tranſaction of Buſineſs, 


dy the general Conſent of Mankind; which gives them the 


Credit and Currency of Money, to AL l Intents and Purpoſes. 


They are as much Money, as Guineas themſelves are ; or any 


other Current Coin, that is uſed in common Payments, as 
Money or Caſh. | 


They paſs by a Wii, which bequeaths all the Teſtator's 
Money or Caſh ; and are zever conſidered as Securities for 
Money, but as Money itſelf. Upon Ld. Aileſbury's * Will gool. 
in Bank- Notes was conſidered as Caſh. On Payment of them, 


al.inChan.. Whenever a Receipt is required, the Receipts are always 
cery, 5th given as for Money 3 NOT as for Securities or Notes. 


So, on Bankruptcies, they can not be followed as identical 
and diſtinguiſhable from Money: But are always conſidered 
as Money or (4. 


'Tis pity that Reporters ſometimes catch at quaint Ex- 
preſſions chat may happen to be dropped at the Bar or 


Bench; and miltake their Meaning. It has been quaintly 


ſaid, ** that the Rea/on why Money can not be followed is, 
BECAUSE it has 20 Ear- Mart But this is noT true. The 


true Reaſon is, upon Account of the Currency of it: It can 
not be recovered after it has paſſed in Currency. So, in Caſe 
of Money flolen, the tive Owner can not recover it, ier it 
has been paid away fairly and honeſtly upon à valuable 


and 
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* and bond fide Conſideration : But before Money has paſſed * P. 458. 


in Currency, an Action may be brought for the Money ie/elf. 

There was a Caſe in 1 G. 1. at the Sittings, Thomas v. Whip, 
before Ld. Mace/esfield Which was an Action upon A/umpfit, 

by an Adminiſtrator againſt the Defendant, for Money had 

and received to his Uſe. The Defendant was Nurſe to the 

Inteſtate during his Sickneſs; and, being alone, conveyed 

away the Money. And Ld. Macclesfield held that the Action 

lay. Now this muſt be eſteemed a Finding, at leaſt. 


Apply this to the Caſe of a Bank. Note. An Action may 


lie againſt the Finder, tis true; (and it is not at all deni- 


ed ;) But vor after it has been PA away IN Curxsgn- 
or. And this Point has been determined, even in the In- 
fancy of Bank Notes: For 1 Sa/k. 126, M. 10 W. z. at Ni 
prius, is in * Point. And Ld. Ch. J. Holt there ſays that it is, 
by eaſonof the Courſe of Trade; which creates a Proper- 


V. ante, 


«« ty in the Aſſignee or Bearer.” (And “ the Bearer” is a * 


more proper Expreſſion than ig nee.) 


Here an Ian keeper took it, bona fide, in his Buſineſs, 
from a Perſon who made the Appearance of a Gentleman. 
Here is no Pretence or Suſpicion of 'CoLLuszoN with the 


. Robber : For this Matter was ſtrictly inquired and examined 


into at the Trial; and is fo ftated in the Caſe, *©* that he 
«© took it for a full and valuable Confideration, in the uſual 
* Courſe of Buſine/s.” Indeed if there had been any Colluf- 
on, or any Circumſtances of unfair Dealing; the Cafe had 
been much otherwiſe. If it had been a Note for loool. it 
might have been ſuſpicious : But this was a /mall Note, for 
211. 10s. only: and Money given in Exchange for it. 


Another Caſe cited was a looſe Note f in 1 Ld. Raym. 738, 1 Ex rela- 


ruled by Ld. Ch. J. Holt at Guildbal/, in 1698; which proves tione of 


nothing for the Defendant's Side of the Queſtion : But it is Peta, 


exactly agreeably to what is laid down by my Ld. Ch. J. 
Holt, in the Caſe I have juſt mentioned. The Action did not 
lie againſt the Aſſignee of the Bank-Bill ; zecause he had it 
for valuable Conſideration. 


In that Caſe, he had it from the Perſon who found it: 


But the Action did not lie againſt him, becauſe he took it in 
the Cour/e of Currency; And therefore it could not be fol- 
lowed into his Hands. It never ſhall be followed into the 
Hands of a Perſon who bexa fide took it in the Courſe of Cur- 
rency, and in the way of bi Buſineſs. 


The Caſe of Ford v. Hophins, was alſo 5 cited : Which 
was in Hil. 12 W. 3. coram Holt Ch. J. at Nifi Prius, at 
Guildhall ; and was an Action of Trover for Million Lot- 
tery Tickets, But this muſt be a very iscorre# Report we 

. that 


2 


her 


$ V, ante 
454, 
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P. 459.“ that Caſe: It is impoſſible that it can be a true Repreſenta- 
tion of what Ld. Ch. J. Holt ſaid. It repreſents Him 
as ſpeaking of Ban- Notes, Exchequer Notes, and Million- 
Lottery Tickets, as L1KE to each other. Now no two Things 
can be more UnLi«kx to each other, than a Lottery-T icher, 
and a Bank-Note. Lottery Tickets are identical and /pe- 
cific : 1 Actions lie for them. They may prove extreme- 
ly unequal in Value: One may be a Prize; another, a 
Blank. Land is not more ſpecific, than Lottery Tickets are. 
It is there ſaid, That the Delivery of the Plaintiff's Tick- 
«* ets to the Defendant, as that Caſe was, was no Change of 
« Property.” And moſt clearly it was no Change of the Pro- 

perty So far, the Caſe is right, But it is here urged as a 
Proof that the true Owner may follow a folen Bank-Note, 
into what Hands ſoever it ſhall come.” 


Now the whole of that Caſe turns upon the throwing in 
Bank- Notes, as being LIKE to Lottery Tickets. 


But Ld. Ch. J. Holt could never ſay ©* That an Action 
«« would lie againſt the Perſon who, for a valuable Confide- 
© ration, had received a Bank Note which had been ſtolen or 
„ loſt, and bona fide paid to bim; even though the Action 
was brought by the true Owner : Becauſe he had determined 
otherwiſe, but two Years before; and becauſe Bank Notes 
are not like Lottery Tickets, but Money. 


The Perſon who took down this Caſe, certainly miſunder- 
ſtood Lord Ch. J. Holt, or miſtook his Reaſons. For this 
Reaſoning would prove, (if it was true, as the Reporter re- 
preſents it) that if a Man paid to a Goldſmith 5ool. in Bank 
Notes, the Goldſmith could never pay them away. 


A Bank Note 1s conſtantly and univerſally. both at Home 
and Abroad, treated as Money, as Caſh; and paid and re- 
ceived, as Caſh: And it is neceſſary, for the Purpoſes of 
"Commerce, that their Currency ſhould be efablibed and /e- 


cured. 


&Walmeſly There was a Caſe in the Court of Chancery, 5 on ſome 


againſt of Mr. Child's Notes, piyable to the Perſon to whom they 
Child, 11th were given, or Bearer. 'the Notes had been loſt or deſtroy- 
December eq many Years, Mr. Child was ready to pay them to the 


1749. Widow and Admioiſtratrix of the ferſon to whom they were 
made payable; upon her giving Bond, with two reſponſible 
Sureties, (as is the Cuſtom in ſuch Caſes,) to indemnify 
Him againſt the Bearer, if the Notes ſhould ever be de- 
manded. The Adminiſtratrix brought a Bill; which was 
diſmiſſed, becauſe ſhe either could not or would not give the 
Security required. No Diſpute ought to be made with 
the Bearer of a Caſb Note; in regard to Commerce, and 
for the Sake of the Credit of theſe Notes : Though it oy 

e 
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_ * be both reaſonable and cuſtomary, to fay the Payment, ill“ P. 460. | 

= Inquiry can be made, Whether the Bearer of the Note came | 

1 by it fairly, or not. 

- Lord MansF1gLD declared that the Court were All of 

* the ſame Opinion, for the Plaintiff; And that Mr. Juſt. k 

N WiLuor concurred. | ; 
a | | 

e. Rur E— That the Peſſea be delivered to the PLAIxxirr. 

k- 

1 Rex verſ. Dr. Shebbeare. Wedneſday 

ow | 2x iſt Februa- 
& "yy HE Doctor was brought up to be bailed : But had not) 1758. 

fe, - Bail ready, | 


: Note— He was now brought up by Virtue of a Habeas Cor- 
in pus ISSUED by the Ld. Ch Juſtice in the Vacation, re- 
| turnable immediat?, before Himſelf at bis Chambers. 


on Upon Dr. Shebbeare's mentioning that He had been in- 
de- formed ** that, as the Term was begun, it was neceſſary to 
or take out a new Writ of Habeas Corpus, to bring Him in- 
on ** to Court;” And the Officers on the Crown Side having 
ed ſaid that their Notion of the Practice was, That, the 
tes Term being begun, the old Writ was expired, and it was 
*© neceſſary to take out a new One ;” | 
er- 


‚ Load MansFieLD declared the Court to be unanimouſly 
bis of Opinion That ſuch Notion was 1%, founded; That a Per- 
ſon might be brought into Court upon a Habeas Corpus iſſued 


nk in the Vacation; and that to require a new Writ, would be 
attended with Delay and Expence, without the leaſt Reaſon 
or Utility. 
me | 
re- Lord MaxSsTIEID If you have not Bail, We cannot 
| of commit you to the ſame {'uſtody you came hither in, (which 
Je- was that of Mr. Carrington, One of the King's Meſſengers; ) 
but muſt commit you to our Marſhal: And you will not then 
be obliged to ſue out your Habeas Corpus again ; but may be 
me brought up from the Priſon of this Court, by a Ru'e of 
hey Court, whenever you ſhall be prepared to give Bail. 
o- 
the Accordingly, the Doctor, being charged with two War- 
dete rants under the Hand and Seal of the Secretary of State, * # gee the 
55 which appeared upon the Return to the Habeas Corpus, was Charge, poſt. 
nl pa. | 
de- CoMMi1TTED to the Cuſtody of | 
* the Mar/hal of this Cour. | 


Rex 
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„P. 461. * Rex wer/; Inhabitants of Flecknow. 
Saturday, 

ach FPebld. H. 30 G. 2. No. 6. 

ary 1758. 


«« ſame ſhould remain inclaſe d, Ic.“ 


HIS was a Cauſe in the Crown Paper, upon a ſpe- 

cial Caſe from the Aſſizes in Warqvickſhire ; upon an 
Indictment againſt the Inhabitants of the Hamlet of Fleck- 
now, for not repairing a Highway, which the Indictment 
lays, “ That Taey ought to repair.” 


The Inhabitants pleaded ** that One George Watſon ought 
to repair it, by reaſon of his Tenure; 80 LonG as the 
And traverſe that the 
Defendants, the Inhabitants, ought to repair it. 


The Replication ſets out an AQ of Parliament of 15 G. 2. 
c. (a private Act) for incloſing and dividing the Com- 
„% mon Fields called Flecinoau, in the County of Warwick, 
«« into juſt Allotments and Proportions; And alſo the ſeve- 
e ral Proceedings under it;“ and then traverſes that the 


ſaid George Waxſon by reaſon of his inoloſing the ſaid High- 


% way, ought to repair and amend it, as often as there 
„ ſhould be Occaſion, whilſt it ſhould remain ſo incloſed by 
© him, ©* mode et forma prout is alledged by the Plea: Zr 
hoc paratus oft werificare. 


The Rejoinder admits the AQ, and the Proceedings under 
it, and George Watſon's Acceptance Ic. under them; and 
alledges that George Wat/on by reaſon of his incloſing, ought 
to repair &c ; And of this they put themſelves upon their 
Country.—Iſſue is taken thereon; and a Verdict pro Rege, 
ſubje& to the Opinion of this Court. ; 


The Caſe ſtated, by Conſent of Counſel was (in Sub- 


Nance) thus — The Inbabitants of the Hamlet of Flecknow 


BEFORE the making the Inclyſure by Virtue of the Act of 
Parliament in the Record mentioned, were bound 0 repair 
the Highway in Queſtion, 


The Road in the Pleadings mentioned, was, before the 
Making the ſaid Act of Parliament, an ancignT ora 
Road, lying un-incloſed, without Hedge, Ditch or Fence ; 
and continued to lie fo unincloſed at the Time of making the 
ſaid AR of Parliament, and until the Incloſure thereof as 
herein mentioned. | 


The Commiſſioners appointed by the ſaid Act of Parlia- 


ment did, in Purſuance of the ſaid Ad, by their Award in 


Writing, 


F 
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* Writing, duly award, aſcertain, ſet out, dire, and p- P. 462 


point That there ſhould be at all times, tor ever, after 
ic the new Incloſure by the ſaid act directed to be made, 
« 4 Public Way or Road, leading from the Hamlet of 


C  Fleckniw aforeſaid, to Southam in the ſaid County of 


*« Warwick, and alſo from Southam aforeſaid to Flechnoto 
« aforeſaid (being the Road in Queſtion,) for Perſons to 
« paſs, either on foot, Horſeback, or with Cattle and 
« Carriages, intoover andthroughthe ALLOTMENT of the 
ce /aid George Watſon; And that the ſame ſhould be and re- 


& main at all Times for ever thereafter, full forty Feet 


« broad, as the ſame was then admeaſured and ſet out. 
And the Caſe ſtates that within One Year after making 
the ſaid Award, (that is to ſay, in January 1745,) the 
ſaid George Watſon inchſed his Allotment, purſuant to the 
ſaid Act of Parliament: And the Highway in queſtion Ja 
open and unincl:ſed on each Side thereof as aforeſaid over 
the Lands Part of the Allotment of the ſaid George Warſzr, 


for the Space of THA RE Years next after the Incloture of 


his ſaid Allotment ſo by him made as aforeſaid, 
The ſaid George Watſon at the End of the ſaid THREE 


Years, INCLOSED with Hedges Ditches and Fences the ſaid 


Highway, on both Sides thereof, leaving the ſame full forty 
Feet broad between the Ditches: And the ſaid Road or 
Highway remained ſo incloſed by the ſaid George Watſon, 
during the whole Time mentioned in the Indictment. 


The ſaid George Watſon made no Incloſure of the ſaid 
Highway in Queſtion, «her than as aforeſaid. | . 


A Verdict by Conſent was found by the Jury; Where- 
by the Defendants were found guilty ; But ſuch Verdict 
was io be ſubject to the Opinion of this Court, upon the 
whole Caſe, as it appears on the Pleadingsand on what ap- 
peared to be and was theCaſe as is before mentioned, And the 


Qvrsrios ſubmitted is Whether the {r4abitants of the 
ſaid Hamlet of Flecknow conTinUueED bound to repair the 
Highway in the ſaid Inditment mentioned, noTwiTH= 
STANDINGtheſaidINCLOSURE bytheſaidGeorgeWatſonin 
manner beforeftated: Or Whether, byreaſon s uch IncL 0+ 
SURE, they were DISCHARGED therefrom, DURING te 
Time in the IndiQment ſpecified, | 


Serj. Hewitt pro Rege, argued That the Inhabitants * 
mained s 1 1L I. beund. | 


It is admitted that this Hamlet of Flecknow was bound 10 
repair before the Ad of Parliament. And it does not appear 
that George Wazſon is bound by having incloſed, under this 
AR of Parliament: | 
or. I. G g For 


n 3 — oe n e 


K ene n 
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*P. 463. * For this is 30 Incroachment, no injury to the Public, no 
Ad done without Conſent. ; 
And the Caſes turn upon want of lawful Authority, 1 | 
Ro. Abr. 390. Letter A. pl. 1. Sir Edward Duncumbe s 
Caſe : Outlets are Parcel of the Highway, in an open 
Field. 1bid. Letter B. pl. r. © The Subject may go out 
* of the beaten Track, when the way is founderons in an 
open Field.” Sheppard"s Epitome of the Law 1116. 
«© If a man incloſe- the Highway, and put it within his \ 
*« own Ground, the Pariſh is not to repair it; but He 
** muſt repair it himſelf :“ 2 Saund. 160. Rex v. Sir 
Nicholas Stoughton > An Encroacher upon the Highway is 
obliged to repair, ſo long as the Fneroachment cantinues. 
Style 364.“ Whoever incloſes £fc. takes upon him to repair.“ 


But his Ineloſure and Allotment is under an AR of * ( 
Parliament; to which Every Body conſents. And this AQ 
direQs public and private Highways to be laid out: And 
it provides“ That No-Body ſhall go upon axy other High- | t 
* way.” Therefore the old Right to the old Way is at an : 

fl 
11 


ATR 


End, is annihilated And fo is the Way itſelf, being ex- 
changed for the new One, And this, of Courſe, warrants 
the Ineloſure. 


But the Act lays no Charge upon the Owner: Theres 
fore George Watſon cannot be ſaid to have incloſed any Part 


The Plea fets out by N of Enducement; © That one fr 
$ 


&* George Watſon by reaſon of his Incloſure, ought to repair,” 
And thek tenders a Traverſe ** that the Inhabitants o 5 GHT 


of the Highway ! For this Land is allotted to him, as his Y 
private Property ; And He is warranted in making this Ki 
Encloſure, T 
I This is juſt like the Cafe of a Writ of Ad quzd dammum 7 
| It is indeed a Parliamentary Ad quod damnum. It may be 
1 even worth the inheritance of the Land, to 4. the ad- he 
1 joining Highway. So that this is nat awithin the PRINCE hi 
# Ls which ablige Perſons incloſing, to repair, And if je 
1 George Watſox be not obliged to. re pair this Highway, the as 
1 Inhabitants of Flecknow are obliged, he 
5 Mr. Caldecett contra for the Defendants, This is an In- he 
* dictment againſt the Inhabitants for not repairing And it 
| only charges * that they are bound,” hg 
1 c | | of 
. The Replication (inſtead of taking iſſue upon this Tra- Co 
. yerſe,) ſets out the Act of Parliament, and then ſets out ob 
5 all the Proceedings under it, and the Allotment to George 
bl Watſon, and this Acceptance thereof, and hie Inclohng is 
bo Allotment, firſt, and the Road afterwards; and then pl 
bl. takes quite another Traverſe, vis. That He the Re 
1 To 8 Ee 


— — 
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« & ſaid George Watſon, is not, by his ineloſing the . P. 464. 


© Road, bound to repair it.“ 


Cur'=——We cannot meddle with the Pleadings now: 
We are upon the Special Caſe, If You have any Ob- 
jection to the Pleadings, You muſt move in Arreſt of 
Judgment. 


| Mr. Caldecett then proceeded on the Caſe, This was a 


| Road, which was always an open and un-incloſed Road, 


and went over George Watſon's own Lands. 
iſt, This is no Incloſure, WITHIN this Ad, 


| 20,—If it was, Yet the AR does met take away the legal 
Conſequence of Incloſure, 


Firſt——This was an old open un-incloſed Road, over 
this George Watſon's own Lands, And the Act does not 
give any authority to incloſe it; nor could intend any ſuch 

hing. And it is much better for the public, that it 
ſhould be opened and un-incloſed, than that it ſhould be 
incloſed, If He will incloſe it, He ought to repair it, 


It is here ſtated that he did incloſe his Allotment within 
two Years (the Time limited for ſo doing :) But that he 
did not incloſe this Raad, till Three Years aiter the Com- 
miſſioners Award, Therefore it is not an Incloſure under 
this Act: Conſequently, he is liable to repair. 


I agree that if a Man incloſes on both ſides of a Road, 
he ſhall repair the Whole: And if Sc. [See Haro- 
kins, as below.] There is a great deal on this Sub- 
jeQ in 1 Hawk, P. C. 202, Lib. 1. c. 76. 4 6, 7. And J 
agree that a Man is bound to repair u longer than wul Ls r 
he continues his Inclaſure: So that if he opens his Incloſure; 
he will be diſcharged: | 


As to an Ad quod damnum—1t makes the old Road to be- 
come private Property: And there ought to be a Grant 
from the Crown. | | | 


But this Act of Parliament has ver directed an Inclaſure 
of the Road in Queſtion : Neither does the Award of the 
Commiſſioners direct it, Therefore George Watſon is in this 
obliged torepair ; And the Inhabitants'are not obliged, 


Lord Manseie rp ſtopped Mr. Serjeant Hewitt from re- 
lying: For this Caſe was too plain, He ſaid, to need a 
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* An Owner of Land over which there is an open Road, 


may incloſe it, by his u Authority; er alter it, under a 


proper Authority, and by a legal Courſe, iſt He may in- 
chſz it, by his own Authority But then it muſt be upon 
two Condition. One, that he is obliged to repair it, TILL 
* he throws up the Incloſure 3” the Other that he leave 
* ſufficient Space and Room for the Road.“ 2dly, The 
Other AR, wiz. Altering or changing the Road by a legal 
Courſe, is by a Writ of Ad quad Dammum + where the Ap- 
N is to be made by the Owner of the Lands; and à 

icence given by the King, upon a Finding by a jury. 
But in this lauer Caſe, the Owner of the Lands, is net ob- 
liged to repair the new Road; unleſs the Jury impoſe fuch 
a Condition upon him: For if they do not, the Repair of 
the Roads ſtands juſt as it did before: even though it was at 
= open, and ſhould be directed by the Jury to be inelof- 
e 5 


And this Caſe is like a Writ of Ad qued damnum ; and 
not only ſo, but even more than a Writ of Ad quod damnum. 
For here, the Act veſts a Power in the Commiſſioners, to 


| ſet out new Roads, by their Award. Therefore there is an 


End of the old Road, as an old Road. And the commiſ- 
ſioners here made their Award: In which they deſcribe 
the future Road, and direct it to be 40 Feet broad, as it 
was then admeaſured. | 


And theſe Common Fields were not deſigned to continue 
open Fields, as they were before; but the Intent of the Act 
of Parliament was that they might be incloſed, And the 
Act ſays nothing about the Expence of repairing the Road. 
Therefore the Repair clearly fands as it did before; and was 
certainly meant fo to do. 6 


And every Man had a Right to incloſe, whoſe Lands ad- 
join to the Road, But if the Perſon to whom the Allot- 
ment was made near the Highway, was to be obliged to re- 

air, it might have made a vaſt Difference inthe Value of the 
L reſpeQiyely allotted to each Perſon: For one Perſon's 
Allotment might perhaps run along very far, by the Side of 
the Highway; and another Perſon's Allotment not lie at all 
near it, And yet there is no Proviſion for any ſuch Caſe 


Therefore this George Watſon is not, upon the Facts here 
ſtated to Us, obliged to repair, by Reaſon of his having in- 
cloſed an open Raad: Nor indeed is it an open Road, under 
the Circumſtances of this Caſe. | 


The Pariſh were bound to repair, before the AQ : And 
this Road happens to be the ſame identical Road, that 
was 
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* was the Road before the Ad. And the Act of Parlia- * P. 466. 


ment never deſigned to alter the Charge and Obligation of re- 

airing the Roads over theſe Fields which were intendedto 
be incloſed by virtue of it: Nor is this Ineloſure thus made 
under this Act, ſuch an Incloſure as comes within 
the Meaning of the Law, which obliges the Perſon ineloſ- 
ing a Road woluntarily and of his own Head, to repair the 
Road which he has ſo voluntarily ineloſed. 


Mr. Juſt, Dex150N concurred : And He thought this 
Caſe was very properly compared to the Caſe of an A quod 
damnum ; and that it might be very properly called a Far- 
liamentary Ad quod damnum. 


And He was very clear that the Hamlet were bound to re- 
pair, juſt as they were before : And that this Incloſure was 
not ſuch an Incloſure as the Caſes cited intend. 


Mr, Juſt. FosTe « likewiſe concurred. And He thought 
the Act intended to give the Perſon to whom an Allotment 
adjoining to the Road, ſhould be made, Power to incloſe : 
Or otherwiſe he might be a very great ſufferer by ſuch Al- 
lotment. And He was extremely clear that the Hamlet re- 
mained bound to Repair the Road, juſt as much as they 
were bound to repair before the Act. 


Mr. Juſt, WILMOr concurred too, clearly: And the 
rather, for that if it was not ſo, the Allotment might prove 
what the Civil Law terms a damni/a Hereditas, And the 


Allotments to the different Perſons might be of extreme 


different Values, according as they lay near to, or far from 
the Road, 


Upon all the Circumſtances of the Caſe, He was clear 
that the Hamlet remained liable, in the ſame Manner as they 
were before the Act, 


Per Cur, unanimouſly, 


Ru Lx for the Foſtea to be delivered to the Proſecuter. 


Turner ver/. Turner. 


HE Couxr (Mr. Juſt. Fos TE being gone) were 
unanimous, that a perſon voLUNTARILY iliſting 
Hi use Lr, was NOT privileged from Arreſts, within the AA 
of laſt Seſſions (30 G. 2. c. 8.) for the ſpeedy and ef- 
e fectual Recruiting of his Majeſty's Land-Forces and Ma- 
* rines:? For that the Act was only meant to privilege 
sven Perſons from Arreſts, as were under that Act, c o u- 
PELLED againſt their Wills, to ſerve as Soldiers. 


"Fs Section 20th, pa, 117, 118, 
| Six 
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a.» 467. Sir Edward Worſeley & al. Aſſignees of Richard 
ich Febu- Slader, a Bankrupt, verſ. Demattos and Slader. 
9%. NH E preſent Queſtion came before this Court, after 
a Trial at Law before Lord Mansfield, upon a feign- 
ed Iſſue out of the Court of Chancery, to try, Whether one 
Richard Slader, a Trader was a Bankrupt ; And (adly.) 
he was a Bankrupt, then Van wil AT PARTICULAR Day 
ie became ſo: And hat particular Day on which he ſhould 
be found to have become a Bankrupt, was to be indor/ſed 

upon the Poſtea. | | 


It was ſoon agreed, as to the firſt Point, “ That he cer- 
* tainly did become a Bankrupt,” by an undoubted elear 
Act of Bankruptcy committed on the thirteenth of We- 
vember 1756. . 
But, upon the ſecond Point, as to the Time auhen he 
FIRST became a Bankrupt, it was inſiſted, on behalf of 
the Plaintiffs, That he became a Bankrupt anterierto that i 3th 
of Member, viz. upon the 23d of October; namely by the 
very executing the Deed in queſtion which bore the latter 
Date, For they alledged this Deed to be fraudulent ; and 
the Exeeuting it, to be 7ipſo facto an Ad of Bankruptcy, 
v. d. 2. within the Statute of 1 Fac. 1 c. 15 ;* which Statute ex- 
of that Act. preſsly makes any fraudulent Grant or Conveyance of the 
Trirrader's Lands or Goods, whereby his Creditors may be 
defeated or delayed of their juſt Debts, a ſpecific Act of 
Bankruptcy. Lud ri 
Tf the Deed was fraudulent, within the true Intent and 
Meaning of the Statute, He certainly committed an AQ 
of Bankruptcy on the 2 3d of October: If it was nat, He 
did not commit any Act of Bankruptcy till the 1 3th of 
November, 5 


The Jury found Him a Bankrupt. 


And, by Conſent, the following Order was made at % 


prius ; viz, "That either Party be at Liberty to move the 
Court, And it the Court ſhall, upon ſuch motion, be of 
Opinion!“ That the Deed of 23d of October 1756, is, un- 
der All the Circumſtances, fraudulent, and the Execution 
<« of it by Richard Slader, an Act of Bankruptcy,” — Then 
the Poſtea ſhall be marked on the Back thereot, That the 
* {aid R. S. became a Bankrupt on the ſaid 2 3d of Octaber 
< 1756: But if the ſaid Court ſhall be of Opinion That 
„the Execution of the ſaid Deed, under all the Circum- 
* {tances, by the ſaid R. 8, be net an Act of Bankruptcy,” 
Then the ſaid Peſrea ſhall be marked on the Back, That 
* the ſaid K. S. became a Bankrupt on the 13th Day of 
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* The Form of the Rule; under which it came before the * P. 468. 


Court was thus—* [t is ordered that the Plaintiffs ſhe w 
4 Cauſe why the Pofea in this Cauſe ſhould not be indorſ- 
« ed, that Richard Slader became à Bankrupt on the tlir- 
<< teenth Day of November 1756.“ 


Lok D MaxsrI ET y firſt repeated the whole Evidence 
very particularly and minutely: Which after the Counſel 
had done, was reſolved, by the Opinion of the whole 
Court, into the following Caſe ; vis. | 


James Davis, an Agent of Iſaac de Mattos, knowing 
$lader to be indebted, and that he could not carry on his 
Trade, unleſs ſomebody in London, in the Nature of a Ban- 
ker, would pay his Draughts, negociated, (in the Month 


of July 1756,) an Agreement between the ſaid Jaac de 


Mattos and Richard Slader, ** that de Mattos ſhould pay 
«* Slader's Draughts, upon having Security.” 


The Nature of the Security, and the Terms of Agree” 
ment, appear only by the Deed of the 23d of Ober: 


prepared, and procured to be executed, by James Davis 


and James Whitehead, Both of them Agents of Iſaac de 
Mattos, 


The Dz x» in Queſtion bears Date the 23d of October 
1756 z and recites Slader's Title to the Mill and Premiſ- 
ſes: and alſo his being concerned in and carrying on divers 
Branches of Merchandize and other Buſineſs; and his hav- 


ing frequent Occaſion to draw and remit Sums of Money 


from and to London; and his having requeſted Jſaac de 
Mattos to be his agent or Banker there; And that in or- 
der to indemnify him for ſo doing, Slader had agreed to 
transfer and aſſign All his eſtate and Intereſt in the Pre- 
mifſes aforementioned in the ſaid Indentures, and alſo aur 
his Stock uſed and employed in the Trades of Brewing and 
Making Malt, and in the Buſineſs of a Corn Factor and 
Miller, to the ſaid I/aac de Mattos his Executors Admini- 
ſtrators and Aſſigns, for that Purpoſe : And then the Deed 
imports that for the Purpoſes aforeſaid, and in Part of Per- 
formance of the ſaid Agreement, and in Confideration of 
5s. He the ſaid Slader Grams Aſſigns, &c, his faid Meſ- 
ſuage, Corn Water-Mill, and divers other Things (ſubjeR 
to a Mortgage then ſubſiſting, on part thereof) And fur- 
ther, in full Performance of the K 

the Confideration aforeſaid, He grants &c, ALL us rect, 
Utenſils, and ether Things, uſed in his Trades of Brewing 
and Malting, and of a Corn- factor and Miller; conſiſting 


of Coppers, Tuns, Backs, Coolers, Pumps, Cifterns, 


Skreens, and other Implements; And ALSO ALL his 
changeable Stock conſiſting of Debts, Horſes, Carts, Caſks, 
Hops, Bear, Ale, Wheat, Barley, Malt, Coals, Wood, 
and ALL OTH Ee R Goodrand Commodities belonging employed 

or 


id Agreement, and for 
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1. 469. or made uſe of, in the ſaid ſeveral Trades or any of them; 


And all his Eſtate, Right, Title, Intereſt, Property, Claim, 

and Demand whatſoever thereto, and to every or any Part 
thereof; to the ſaid 1/aac de. Mattos, his Executors Ec, 
Defeazanced however, on his the ſaid Slader's paying and 
making good to the ſaid 1/aac ds Matros All the Sums 
of Money which he ſhould advance and pay on any Note 
Draught Bilt or other Writing of the ſaid lader; and on 
his indemnifying de Matios againſt the fame, and all Mat- 
ters any ways touching or concerning the ſaid Agency, 


This Deed further contains the Common Covenants : 
And there is a Receipt indorſed for the 5s, Conſideration- 
Money. | 


In it is alſo a Covenant that in Caſe of Breach of or Fai- 
Jure in the Conditions &c, or any Part thereof, hen and. 
from r ee it ſhould be lawful for the ſaid Iſaac de 
Mattos his Executors Fc, toxnTER,yosSSESS ardeNJOY 
the ſaid Land and Premiſſes c; And ats0 to take 10 his 
and their own Uſe and Uſes, abſolutely, All and fingular 
the Premiſſes laſt before-mentioned, wiz. the STock, c. 


Upon the 8th of October, Richard Slader dre wa Bill upon 
Tſaac de Mattos, by Authority from him for 200/; But, to 
give it Credit, It was made payable to the ſaid James Da- 
Vs, and indorſed by him. | y 


Upon the 23d of October, Richard Slader drew another 
Bill upon J/aac de Mattos, by authority from him: But, 
to give it Credit, It was made payable to the ſaid James 
Whitehead, and indorſed by him. | | 


- Tſaac de Mattos himſelf perſonally knew that the Aﬀairs of 
Richard Slader were in Confuſion ; and hired Samuel Sills, 
whom He ſent down in the Month of O&qber, to be Bock- 
1 to this Richard Slader. Sills accordingly went; and 

ad examined all S/ader's Accounts and Affairs, by the 2oth 
of Odfcber, | | 


The Deed, (which had been a conſiderable Time prepar- 
ing,) was executed on the 2 3d of October; and is witneſſed: 
by the ſaid James I. hitehead, James Davis and Samuel Sills, 


The Bankrupt continued in Poſſeſſion of every Thing con- 
veyed by the ſaid Deed, And James Davis took Occalion to. 
tell the Creditors of Richard Slagder, ** that the ſaid Slader. 
% would d very well; that, he had recommended him to 
„ two good Men;“ and © that Slader had given a Mort- 
gage of the Mill, and «ther Leaſe-hold Premiſſes ;” But 
James Davis concealed and did not mention Slader*s having 
alſigned his GENERAL Effects. | | 
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both together, (that he could not ſland; and conſulted them 

what to do: The Reſult of which Conſultation was— That 

Sills, by Order of Slader, the lame Day, gave Poſſeſſion 19 
Davis, as Agent of de Mattos, who immediately fet out for 
Linden. The next Day, (the 12th of Nowember,) Slader 
ordered Sills to deny him: On the 1 3th Sls did deny him 
accordingly ; and told the Reaſon, © that it was i commit 
An AQ of Bankruptcy.” 


Slader had nothing of Value, but what was compriſed in 
the Deed of the 23d of October And he traded as a Brewer, 
Malſter, Corn-faQtor, and Miller; but carried on 0 other 
Trade. 


After the 13th of Neveniber, Iſaac de Mattos paid the 
ſaid two Draughts indorſed by Davis and Whitehead. 


After Ld. Mansfield had reported the Evidence, the 
Counſel for the Plaintiffs proceeded to ſhew Cauſe: And 
they urged the Deed to be merely colourable, and fo fraudu- 
lent as to conſtitute, in itſelf, an AR of Bankruptcy ; be- 
ing to the Intent to defeat and delay his Creditors, or whereby 
they MIGHT be DEFEATED Or DELAYED, 


They cited 3 Cs, 80. Trins Caſe, and the Rules and 
Reſolutions contained in it, and urged that the preſent 
Caſe was fully within it. 


They alſo cited 13 Elia. c. 7. and 1 Jac. I. c. 15.62: 
which goes further than 13 Elis. Likewiſe 2 In/t. 110. on 
the Statute of Marlebridge. 6 Rep. 76. Curſen's Caſe S. P. 
Moore 193. Ld, Pagelit's Caſe, upon the Statute of Fugitives 
beyond Seas made Anno 13 Elis. (In which they obſerved 
that 13 Elis. c. 3. is in Raftal, and not elſewhere.) Style 
288. Tucker v. Ceſb. 2 Peere Wms. 427. Small v. Oudley et 


al, Where a Goldſmith aſſigned 5 of his Stock in the Wine 


Trade ; And it was holden good : But contra if it had 
been of ALL his Goods, c. | 


Alſo Lucas's Rep, 489. Dr. Gwdfelliny's Caſe ; and Ryal 
v. Rowls in Canc. 2/7th January 1749. 


And they obſerved that here was no Paſſeſſon altered; no 
1 or Account taken of the Stock c; nor any Con fi- 
eration paid, EAT 


The Counſel for the Defendants inſiſted, that even 1 i: 
2as granted that this Deed was fraudulent, as again Credi- 
tors or Purchaſers, yet it would x o r be an AcT or Banx- ay z Elz. 
RUPTCY: For the * Act has a Proviſo to except Deeds c. 75 5 
made bond fide and upon good Conſideration, 


This 


Upon the 11th of November, Slader told Davis and Sills, * P. 470. 
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P. 471. * This Deed was made bend fide and upon good Confide- 


ratisn, It was made by Mr, 8lader, a Trader in the Coun- 
try, toſecure Mr, De Mattos, who agreed to become his 
Banker or Agent in Lenden; and to permit Slader from the 
Country, to draw upon him in Town: And the only In- 
TENT of it was to indemnify De Mattos againſt Slader's 
OVER drawing, Unwin v. Oliver, in Canc, Tr. 12 G. 2. 
was a like Caſe, determined by the Lord Chancellor. And 
this Tranſaction tended to enable the Country Trader the 
better to carry on his Trade; and was far from being in- 
tended to deceive his Creditors, 


It muſt be agreed, that this Deed of Aſſignment includes 
Geeds and Utenfils, as well as the Houſe and Mill £9c ; And 
that there was No previous Appraiſement, But that was 
quite unneceſſary: Becauſe it could not be then known how 
much Money was to be ſecured. | 


As tothe Owner's continuing in Poſſeſſion. —The Caſe of 
Meggot v. Mills, 1 Ld. Raym. 286. B. K. 1697. was fo ; and 
yet. not fraudulent. Precedents in Chancery 285. Bucknall 
et a v. Roiſton was the like, And in the Nature of the 
Thing, Poſſeſſion could not be delivered inthe preſem Caſe; 
becauſe the Debt to be ſecured was future and uncertain, 
So that this Continuing in Poſſeſſion was no mala Fides, no 
Badge or Evidence of Fraud : Becauſe it did not give the 
Owner @ falſe and fallacious Credit, Neither was it. ſecret 
but notorious: And it was NOT with Intent to defeat an 
delay his Creditors ; but to their Benefit, and calculated to 
ſupport Slader's Credit, and to enable him to pay his Cre- 
ditors. | | | 

The GrwEAALI r vof a Deed is not ahways andaeceſſarily 
an Evidence of Fraud: For unleſs there be a Fruft, either ex- 
preſſed or implied, there is no Fraud: And here is no Truſt, 
either expreſſed or implied: Nor could De Mattes recover 
more than was fairiy owing to him, 


The Caſeof Ryal v. Rowwls was rightly determined, & that 


< a Security may be loſt, by ſuffering a Continuance in Poſ- 


*+« ſeſſion.” But it does not follow that our Continuance in 
Poſſeſſion conflituted en Ad of BanxxupTCY. Here was, 
neither Impoſitiop nor Calluſion : It is only a Mortgage of 
his Perſonal Property, and for a fair Conſideration, 


To prove it noT to be an 4% of Bankruptcy, they cited 


ſeveral Caſes, In the Caſe of De Gels v. Ward, in 10.396, 


the gus anime was indeed clear and plain. The next 
where a Deed was eonſidered as an Act of Bankruptcy, was 
15 e 
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A ſileys Caſe : But that was alſo quite clear, So again P. 472. 


in Mackrel['s Caſe, lately: Where it was indeed given up. 
But there is ngAing 1NTENTIONALLY ll, iu the preſent 


Caſe, 


If this mere giving Security to indemnify his Banker was 
an Act of Bankry tcy, It could never afterwards Bt 
PURGED: Which would be a great inconvenience to 
Trade; becauſe it is a common Caſe. And this Man gave 
it to his former Banker, as well as to De Mattos, 


It is no Act of Bankruptcy, unleſs the Deed be yr av- 
DULENT, as well as intended to give unjuſt Preference to 
one —_— before Another And there is no Pretence in the 
preſent Caſe, that any bad Uſe has been made of this Deed. 


The 5th Clauſe in 1 Fac. 1. c. 15. would be nugatory, if 
the ſecond was to be underſtood to make the executing ſuch 
a Deed as this, an iz/o facto Act ot Bankruptcy, It was 
only a contingent and collateral Security, depending upon 


future Events and Circumſtances : And therefore there could 


not, in the Nature of the Thing, be either Delivery of imme- 
diate Poſſeſſion, or any Particular Conſideration- Money expreſ- 
fed, And De Mattoss being liable to be damnified was, of 
itſelf alone, a good Conſideration, 


The Caſe of Unwin v. Oliver, P. 12 G. 2. in Canc, was 
this : Unwin, being appointed Receiver by the Court, and 
thereupon obliged to give Security, aſſigns his Debts, as a 
Securicy (amongſt other Things) to the Perſons who were 
bound for him in a Recognizance upon that Occaſion : And 
afterwards he became Bankrupt. This Affignment of his 
Debts was holden good. | 


Bankruptcy is conſidered by the Acts of Parliament as a 
Cain E. The Deſcription of an Act of Bankruptcy, or of a 
Perſon's becoming Bankrupt, muſt be therefore taken ftriq- 
ly And the Acts that conſtitute Bankruptcy mutt be done 
with Intent to defraud or delay Creditors, | 


Put the Cafe of an Officer in the Revenue appointing a. 
Trader his Deputy ; And, for his Indemnity, taking from 
ſuch Deputy, ſuck a Deed as this is: Would the Executing 
it make the Trader a Bankrupt ? 


The Act of 21 Fac.1,c, 19.4 10, 11. takes Care of an 
Inconvenience to the Creditors, ariſing from the Trader's 
continuing in Poſſeſſion. But ſuch Aſſignments have never 
been conſidered as conſtituting an Ad of Bankruptcy, Small 
v. Oudley, 2 Peere Wms, 427. Jacch v. Shepherd, there —_ 
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thus at large. T 


* P.473. * Ryal v. Roxols, in Canc. 27 January 1749: Which was an 


Aſſignment by Harwe/# the Bankrupt, of al his Goods Uten- 
fils fc, and was made liable to future Monies to be ad- 
vanced, 


The Counfel forthe Plaintiffs in Reply, urged the Incon- 
venience that mult ariſe to Trade, from ſuch General Aſſign- 
ments of Al a Trader's Effects in Trade, un valued and un- 
appraiſed ; in Order to ſecure eventual Debts, not exiſting 
at the Time of ex2cuting the Deed: And inſiſted that 
1 Fac, 1.c.15.4 2. — makes ſuch Conveyances Ads 
of Bankruptcy. | | 


Here is no Confideration of any Money paid, or any Debt 
really contracted. Nor was any Money afterwards advan- 
ced upon this Deed, And for what was then owing to Mr, 
De Mattos, he had at that Time a Warrant of Attorney, to 
confeſs and enter up a Judgment: Though it was afterwards 
deſtroyed, when he aQually took poſſeſſion under the 
Deed now in Queſtion, | 


And indeed ir there u AD. been a real Debt ſubſiſting, Vet 
this had been an undue Preference, within the Ad. But as 
it was not ſo, nor any Thing done in Conſequence of this 
Deed, it is merely fraudulent, 

None of the Caſes, on either Side, are in Point. 


In Unwin's Caſe, there was a Conſideration : For an Ju- 


duemnity is a good Conſideration, And the Caſe goes no fur- 


ther than to prove * that it is ſo.” 


But of moveables Chattels , Poſſeſſion ought to. be inſtantly 


and actually given: And of iminoveable or remote Chat- 


tels, Poſſeſſion of every Title to it, and every Thing that 


can in the Nature of the Thing, be done towards it. 


| Whereas here was no, Attempt to take Pofſfeſſion, till the 
Man was determinately going to become Rankrupt, by a 
plain indiſputable Act, on the 11th of November, 


| Therefore this General. Proviſion for one particular Cre- 
ditor, implied a ſecret Truſt or conciliating Favour : Which 
is a Badge of Fraud and Colluſion. And no Argument can 


be drawn from Mortgages of Land, (where it is the »/ual 


Method for the Mortgager to remain in Poſſeſſion) to the 
keeping Poſſeſſion of Goods aſſigned over. And if this had 
been an honeltI'ranſaftion, there would have been an p- 
praiſement and a Schedule ; and it would not have been left 


As 
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* As to its not being to be afterwards purged ;—That * P. 474. 


does not alter the Caſe at all: For no Act of Bankruptcy 
can be purged, but by obtaining a Certificate, 


As to 21 Fac. 1,c.19.F 11. Continuing in poſſeſſion 
was always looked upon as an Evidence of Fraud : That 
Law is only declarative of what was the Law before, 


The Caſes cited of Ward, Aßbley, and Mackrell, prove 
Nothing againſt Us, at all, _. 


Lord Mansr1ieLD ſaid the Court would conſider it, 

both 0 the particular Circumſtances, and upon the 

eneral Principles: And it would be proper to conſi- 

er the Subject, with regard to Traders in General, 

under 13 Eliz.c. 7, as well as to Traders becoming 

Bankrupts, And they would give Notice when they 
were ready to declare their Opinion, 


Lord MansSriELD now delivered the Opinion of the 
Court, 


The Queſtion is, Whether upon a// the abzwe circumſtances, 
Slader became a Bankrupt on the 23d of October, or on the 
13th of Nowember. And the Pea is to be inoorſed, as 
to the Time of Slader's becoming Bankrupt, according to 
the Opinion of the Court. 


All the Acts concerning Bankrupts are to be taken to- 
ether, as making One Sytem of Law: They are All to 
be conſtrued favourably for Creditors, and to ſuppreſs Frauil. 


« Whether a Tranſa dion be fair, or fraudulent,“ is of- 
ten a Queſtion of * Law: It is the Judgment of Law, up- 
on Facts and Intents, | 


The Indemnity, which is the Conſideration of the Deed 
in queſtion, I allow to be a good, valuable, and true Con- 
ſideration: And I allow this Deed to be a valid Tranſac- 
tion, As between the Partzes. 


But valid TranſaQions, as between the Parties, may be 
fraudulent by Reaſon of Covin, Collufion, or Confederacy 
to injure a third Perſon : For Inſtance -A. buys an Eſlate 
from B. and forgets to regiſter his Purchaie Deeds: It C. 
with expreſs or implied Notice of this, buys the Eſtate for 
a full Price, and gets his Deeds regiſtered ; This is frau- 
dulent, becauſe he aſſiſts B. to injure 4, Or, if a Man 
knowing that a Creditor has obtained a Judgment againſt 
his Debtor, buys the Debtor's Goods for a tull Price, 30 

is, enable 


* Vide ante 
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P. 475. * enable him to defeat the Creditor's Execution : It is 
fraudulent. Again, If a Man, knowing “that an Exe- 
** cutor is waſting and turning the Teſtator's Eſtate into 
« Money, the more eaſily to run away with it,” buys from 
the Executor, with that View, though for a full Price; 
It is fraudulent, 


Marriage-Brocage Bonds, ſecret Agreements, different 
from the open Treaty of Marriage, and many other Caſes 
that might be put, though for a true and yaluable Confide- 
ration, 'as between the Parties, are fraudulent, by Reaſon 
— Deceit or Injury conſequentially brought upon ird 

erſons. 


co. 80. * Twyne's Cafe, even in a Criminal Proſecution was of 
b. 81. 4a. this Sort: The Conſideration of the Sale was more than 
ſufficient, and undoubtedly true. 


Whether % Deed be of that Sort, will depend upon 
the whole Purpoſe of it. | 


As to All, except the Leaſehold, It eould not have the 
Effect of a Conveyance, if De Mattos permitted Slader to 
continue in Poſſeſſion. | | 


By the expreſs Tenor of the Deed, Slader was to have 
the abſolute Order and Diſpoſition as before, In fact, he 
was permitted to continue in Poſſeſſion, and 2 as Owner, 
They who dealt with him, truſted to his viſible Trade and 
Stock, They truſted to the Bankrupt-Law that he could 
neither have ſold or mortgaged ; and in Caſe of a Mis- 
fortune, that his Effects might be equally diſtributed, 
They were impoſed upon by falſe Appearances, 


To deceive the more, under a fictitious Shew of Credit, 
the Bills drawn upon De Mattos were made payable toand 
indorſed by his own Agents, Davis, One of his Agents, 
expreſsly told the Creditors, © That Slader would do very 
« well; That two good Men, upon Security of the Leaſe- 
« hold, would pay his Draughts :” But concealed that he 
had mortgaged any Thing elſe. 


A falſe Shew, by Colluſion, to deceive third Perſons is 
enerally connected with a ſecret Confidence; So here, the 
Full put in Slader manifeſtly was, That when he could 
ſtand no longer, he ſhould give Notice to De Mattes or his 
Agents, deliver Poſſeſſion, and then commit a poſitive Act 
of Bankruptcy. | 


From the Nature of the Fund; Poſſeſſion never could be 
meant to be taken, but as the immediate Fore-runner of a 


Commiſſion of Bankruptcy, He could not ſtand a 
| | after 
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Credits were taken from him. 


To watch Slader, De Mattos put Sills a bout him, as his 
Book-keeper. Agreeably to the Confidence put in him, 
when S/ader ſaw he could ſtand no longer, He acquainted 
Sills and Davis the Agents of De Mattos, with it; and by 
their Advice, firſt gave an Order to deliver Poſſeſſion, and 
then to be denied. This ſhews, to a Demonſtration, that 
they were all aware that Poſſeſſion was neceſſary; and in- 
tended from the firſt, by a formal Delivery ot Poſſeſſion, 


21 Jac. 1. c. 19, For the Meaſure was inſtantly taken, 
without any new Advice. 


I will conſider this Tranſaction more particularly in two 


great Views : 
1. In Reſpect to the Ed; 
2dly. In Reſpect of the Means. 


As to the firſt— The End propoſed by the ſecret Truſt 
was, that in Caſe, Slader ſhould become Bankrupt, his 
whole Eſtate ſhould firſt be veſted in De Mattos, for Pay- 
ment of what was juſtly due to him, The Preference 
aimed at was fraudulent and unlawful, 


Suppoſe, after the Conſultation on the 11th of Nowem- 
ber, this Deed had been prepared and executed, accom- 
panied with ſuch formal Delivery of Poſſeſſion: We are 
of Opinion, that it would have been fraudulent, and an Ad 
of Bankruptcy. 


Such Preference is a Fraud upon the whole Bankrupt 
Law, and would defeat the two mean Objects it has in 
View ; to wit, the Management of the Bankrupt's Eſtate ; 
and an equal Diſtribution ainong his Creditors. 


The Law gives the Management, to Perſons choſen by 
the Creditors, under the Direction of Comaiſſioners, and 
the Control'of the Great Seal. 


But, if a Bankrupt may convey all to a favourite and 
friendly Creditor, juſt before he orders himſelf to be de- 
nied; The whole Power of ſelling his Effects, calling in 
his Debts, and ſettling his Accounts, muſt be in ſuch Single 
and particular Creditor : He muſt have a Right even to the 
Cuſtody of the Books-and Papers. 


An 


* after his whole Trade, fixed and fluctuating Stock, and * P. 476. 


when he was determined to break, to evade the * Clauſe in #5 11. 
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*P.477- An equal Diſtribution among Creditors who equally 
gave a general perſonal Credit to the Bankrupt, is anxiout= 
ly provided for, ever ſince the Act of 21 Fac. 1. c. 19. 


It was thought miſchievous, to ſuffer Priorities to be 
SI gained by ſecret Liens; as * by Judgment, Statute, Recog- 
nizance, Bond, Specialties, Attachments by Cuſtom in 
| +910. London or elſewhere, Aſſignment of Debt to the + King's 
Debtor, Unleſs they took out Execution, theſe All equal- 
ly gave a perſonal Credit to the Bankrupt, and truſted kim 

to manage his Effects. | 


00 2a 2©A Xt: 
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a Conveyances of PIO Chattels by wy of Security, 
*Fi. where Paſſeſſian was left * with the Bankrupt, fell within the 
ſame Realon, | 
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LanD is held, without Perception of the Profits, by the 
T1iTLe : But there is »o Hold of Goops, which the Mort- 
ga gor is allowed to poſſeſs and diſpoſe of. Therefore by a 
+$F 11. + Clauſe in the ſame Act, any Priority by ſuch ſecret Lien 
is alſo taken away; and, as ſuch Mortgagee equally gives 
a general Credit, He is levelled with the other Creditors, 


But, if a Bankrupt may, juſt before he orders himſelf 
to be denied, convey All, to pay the Debts of Favourites; 
the worſt and the moſt dangerous Priority would prevail, c 
depending merely upon the unjuſt or corrupt Partiality of 
the Bankrupt. . ; 


0 
„ Gayner A* Caſe lately happened, where a Conveyance calculat- I 
Bankrupt. ed to po/fpone one Creditor to the reſt, was held an Act of I 
3 4 Bankruptcy. It came on before Ld, Hardæuicle, the late 
athens. Ld, Chancellor, at Lincolu's- Inn Hall. 3 One Gayner, a Tra- 0 
+ ziſt July der, had made an Aſſignment on the 5th of June 1755, of 
17585. all his E ffeets, Goods, Stock in Trade, and Book-Debts, 7 


(Except Houſhold Goods, Watches, Plate, Bills of Ex- 
change, Inland Bills, Promiſſory Notes, and Caſh then by 
him,) to Truſtees in Truſt to pay themſelves and all the 
reſt of his Creditors, except Ford the Petitioner, But the 
Truſtees -declining to act under i, Aſſignment; He exe- . 
- cuted andther, on the gth of June 17556: Wherein the l 
Truſtees were to pay ea e and all the Creditors ; 
mentioned in a Schedule ; (in which Schedule, the Petiti- | 
oner was not included :) And in this ſecond Aſſignment a : 
large Parcel of Ginger, as well as the Things aboye-men- 
tioned were excepted. | g r 


The Petitioner inſiſted that he alone could chooſe Aſſig- 
nees; ſince the other Creditors claimed under the Afipnment, 


Ld. Hardvicle was clear, . that the executing the Deed | 
« of the gth of June was an 4d of Bankruptcy,” * 
| al 


. 
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* all that had heard his Determination, were of the ſame * P. 478. 


Opinion; And every Body concerned acquieſced in it, 
Whereupon the Creditors mentioned in the Schedule, con- 
ſented to wave all Benefit or advantage under that Aſſign- 
ment; and all proved their Debts, in order to receive an 
equal Dividend with the Petitioner : And the Creditors 
proceeded to a Choice of new Aſſignees, | 


The Framers of this Deed executed by Gayner, took for 
granted, © that if it had been a Conveyance of all his Ef- 
« feds it muſt be bad; and therefore they colourably excepted 
Parts, But the Contrivance did not prevail, even fo far as 
to bear an Argument ; or to be thought, by any Body, 
worthy of a Trial. RA Y | 


There is a great Difference between the Conveyance of 
All, and of a Part, A Conveyance of a Part may be pub- 
lic, fair and honeſt; As a Trader may /e/l; ſo he may 
585 transfer many Kinds of Property, by way of Security. 

ut a Conveyance of ALL, muſt either be fraudulently kept 
ſecret: or produce an immediate abſolute Bankruptcy. 


It has been argued, that after a Reſolution taken by a 
« 'Trader, to commit an Act of Bankruptcy, the Trader 
* ſo refolving to become Bankrupt, might lawfully prefer 
« a juſt Creditor by conveying Part of his Effects, to ſa- 
« tisfy that Creditor's Debt.“ | 


Tt is not neceſſary to determine that Queſtion, in 24is 
Cauſe ; for here the Conveyance isof aLL ; And therefore 
I will only ſay, that no ſuch Propoſition is yet efablijbed ; 
much leſs, in the Extent whereto it has been nrged, 


The Caſes mentioned, were * Cz v. Goodfellow ; + Fa- V. Lucas 
&b v. Shepherd; 7 Small v. Oudley; and Unwin v. Oliver. 459+ 


2 Peere Williams, 430, 431. Þ 2 Peere Williams, 42, 


In the Caſe of Cock v. Goodfellow, the Fact did not give 
Riſe to any Queſtion, An immediate proſpect of a certain 
Bankruptcy was not the Motive to what Mrs. Cock did. She 
was ſolvent at the Lime; and, that very Day, leni 40, o00ʃ. 
Beſides, her Children, to whom She was Guardian and 
Truſtee, were not upon the Foot of Common Creditors : 
The Court of Chancery would have decreed Her to place 
their Fortunes out upon Government or real Securities, 


As to the Caſe of Jacob v. Sheppard, I have looked into 
the Regiſter's Book, upon this Occaſion : And J have a 
Note of it, as ſtated ho Ld. Hardwicke in the Cauſe of 
Bourne v Dodſon, And it was this 

Mr. Thomas Leigh, (the Bankrupt,) who was a Turkey= 
Merchant, by Deed dated the 8th of June 1709, fold 

Vo. I. „ and 
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* 479. * and conveyed particular Goods in the Hands of His Fac- 


911. | 


tors, to Mr. William Snelling; upon Truſt to apply the 
Money ariſing thereby, in Satisfaction, in the firſt Place, 


of a Debt of 1500/. due to Snelling himſelf ; and then of a 


Debt of 15511. and Intereſt due to Geo. Morley; and out 
of the Reſidue, to pay ſuch of the Bankrupt's Creditors, as 
He, with Morleys Conſent. /heuld direch And if there 
mould be any Surplus after the ſaid Snelling's and Morley's 
Debts were paid, and ſuch Sums for which they were Bail 
or Security for the ſaid Bankrupt, the ſame was to be paid 
to the ſaid Bankrupt his Executors, Adminiſtrators and 
Aſſigns, 


Afterwards by Deed dated 16th December 1709, and by 
Deed dated 2oth January 1509, other Debts were appoint- 
5 1 be paid, agreeable to the Power reſerved by the Former 

eed. | 

On the 11th of February 1709, Thomas Leigh failed, and 
committed an acknowledged AQ of Bakruptey: And a 
Commiſſion was taken out, and his Eftate and EfteRs aſſign- 
ed, 

The Truſts of the Deed of the 8th of June 1709, were 
immediately and openly carried into Execution; So that no 
Queſtion ever did or could ariſe upon the * Clauſe of 21 Fac, 
1. c. 19. But the Aſſignees brought a Bill againſt all the 
Parties claiming under the Dekd of the 8th of June 1709, 
and the ſubſequent Deeds; ©* to have them ſet aſide; and 
& to have an Account of the Money which they had re- 
« ceived ;” upon two Grounds ; 1ſt, That the Deeds were 
obtaifted by F raud and Impoſition on Leigh the Bankrupt ; 
adly. That they were an Impoſition upon the other Creditors, 


The Cauſe came on to be heard at the Rolls, upon the 


1th of June 1218. Sir Jo. Jebyll took time to conſider of 
it; and ordered all the Pleadings and Proofs to be left with 


Him; and upon the 1hth of December, Sir Joſeph gave 


Judgment, - He thought theſe Deeds could not be looked 
upon, or ſet aſide, (upon the former Ground, wiz} as a 
Fraud upon the Bankrupt : But He declared the ſaid Deeds 
to be FRAUDULENT, and an Impoſition upon the Credi- 
tors of the Bankrupt ; And decreed them to be ſet afide, 
with Coſts. | | | 
In making this Decree, He went upon right Principles ; 
but did not attend to its being a Bankruptcy, if it was 
really fraudulent : And that a Court of Equity could not 
decree it to be fraudulent, unleſs it was fraudulent at Lat; 
in which Caſe, it would conſtitute an Ad of Bankruptcy, 


On the 6th of Auguſt 1726, Ld, King, upon an Appeal 4 


directed an Iſſue at Law, to try, Whether by the Exe- 
| Es cution 
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« ® cution of the Deed of the 8th of June 1709, Thomas P. 480. 


« Leigh became a Bankrupt ; or at any other, and what 
« Time.” The Jury found he became a Bankrupt on 11th 
February 1709. f 

Upon the Equity reſerved, Ld. King eftabli/hed the Deeds; 
held the Plaintiffs to be only intitled to the Surplus, after 
the Trufls in the Deeds were performed; and decreed the 
proper Accounts againſt the Defendants, of the Money 
they had received, in Order to find out that Surplus. 


Many very obvious Obſervations occur upon this Caſe. 


Sir Joſeph Fekyll was ſo ſtruck with the Objections of 
f _ from Preference, that He ſet aſide the Deeds, with 
Olts. 


Id, Xing reverſed his Decree; becauſe no Deed made by 
a Trader can be fraudulent in Chancery, which is not 
fraudulent in a Court of Law, and an Ad of Bankruptcy, 
Therefore he directed an Ine. 


There might be many Reaſons, ly it was et found frau- 
dulent, upon the Trial. The Deed was executed the 8th 


of June, of ſpecific Goods ; and was immediately carried | 


into Execution. The Act of Bankruptcy was not till the 
11th of February following: And I ſee no Suggeſtion that 
in June Leigh thought of committing an Act of Bank- 
ruptcy. Beſides, one Ground upon which the Aſſignee 
brought his Bill, was Fraud and Impoſition upon the 
« Bankrupt himſelf, in obtaining the Deeds :” Therefore, 
moſt probably, he was frightened into giving this Security, 
by Threats of legal Diligence againſt him, : 


The Caſe of Small v. Oudley was determined very ſoon 


after; wiz, upon the = of December 1927. The beſt Re- 


port of it, is in 2d P. Wis, 427: But is no where fully 
ſtated, I have a Copy of the Decree from the Regitter's 
Book ; as follows 


Ou the 21ſt of September 1520, Small (to accommodate 
Daniel and Jeſeph Mercott, Brothers, Goldſmiths and Part- 
ners, upon a preſſing Occaſion,) transferred to them 500/. 
S. 8. Stock; upon their engaging “ to transfer to him the 
« like Sum in the S. 8. Stock in a Week or ten Days at 
« fartheſt,” and giving a Note for that Purpoſe. | 


They ſold the S. S. Stock for 1800/, 


On the 29th of September 1720, they made the Aſſign- 
ment of their Share in a 3 with Oudley, car- 
2 


ried 
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* P. 481 * ried on ſolely in is Name, (in which they had two 
DIY Thirds, and Oudley One Third :) as a Security for transfer- 
ring 500l. S. S. Stock; and reciting the Truth of the Caſe. 


They, at the ſame Time, aſſigned two Lea hold 
to Small for the = Purpoſe. - 4 —_— 

Their Intereſt in the Wine Trade was but 300/, And 
Oudley had a Right to carry on the Trade till Chriſtmas 
1723. The Bill, (which was againſt Oudley, and againſt 
the Aſſignee under a commiſſion iſſued againſt the Wer- 
cotts,) was not brought by Smell, till after that Time: But 
an Iſiue had been directed in another Cauſe, to try“ Whe- 
ther the ſaid Nercatts were Bankrupts at the Time they 
« executed an Aſſignment to Small of a Leaſe of certain 
„ Houſes, on the aid 29th of September 1720. 


The above Facts are admitted by the Anſwers ; no Fraud 
is ſuggeſted ; and they do not mention any Deſire to have 
the Time of the Bankruptcy tried over again. 

„ ba. 420 Sir Joſeph Jekyll, in 2 Peere Wms. * gives ſtrong Reaſons 

Pi nes 8 he thought Himſelf bound to +A'aq be- 
cauſe Ld. King had juſt eſtabliſned, That a Deed by a 
„ Bankrupt could not be fet aſide, as fraudulent in Chan- 
« cery.” f | | 
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This Caſe too was very particular. The Fraud was upon 
Small; and not upon the Creditors: His Stock was to be 
replaced, in a Week or ten Days at fartheſt, by the ori- 
ginal Agreement, 1800. of Small's Money, went to the 
Creditors : And this Security amounted but to about 3ool. 
So that the whole Tranſaction was beneficial to the Bank- 
rupt's Creditors, The S. S. Stock was got from Small, 
with a View to /ave the Nercotts from breaking. The Se- 
curity was given, at the very time they were obliged to re- 
place the 5ool. S. S. Stock: and there was no Pretence 
[ that Small afterwards permitted them to continue one Mo- 
k ment in Paſſeſſion. 1 | 4 0 
} stephen The Caſe of Unwin v. Oliver, * T. 12. G. 2. is not en- 
3 tered in the Regiſter s Book: But I have ſeen a fuller Note 
againſt Oli- Of it, than was cited at the Bar. 2790 
ver et al' Aſſignees of Martin Unwin, à Bankrupt : Eaſter Term 1739. | 

It was an Aſſignment of ſeveral Debts metioned in a 
Schedule; to indemnify his Securities in a Recognizance, 
Martin Unwin had been appointed Receiver of a Luna- 
tic's Eſtate; And the Plaintiffs became his ſecurities, by 
Recognizance, that heſhould account for what he ſhould 
« receive under the Orders of the Court,” Two Years af- 
ter, Martin Unwin, by Deed reciting “ that 60l. was 
due from him to the Lunatic's Eſtate,” aſſigned to the 

| Plaintiffs 
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* Plaintiffs ſeveral Debts mentioned in a Schedule annex- 
ed to the Aſſignment ; To diſcharge the 604/, and to in- 
demnify them againſt this Security which they had entered 
into for Him, A Month after this Aſſignment, Martin 
Unwin became a Bankrupt. 


The Act of Bankruptcy was admitted to be a Menth 
after the Aſſignment, No Queſtion was made upon the 
Clauſe in the 21 Fa. 1. c. 19. And there was us Suggeſtion, 
te that the immediate Proſpect of a certain Bankruptcy was 
« the Cauſe of the Aſſignment.” . 


Lord Hanpwick et held that it could not be ſet aſide 
as fraudulent in Chancery ; unleſs it was fraudulent in a 
Court of Law and an AQ of Bankruptcy, And He held 
that Indemnity was a geod Conſideration :* Of which, 
there can be no Doubt. | 


But 2dly. (to conſider this Tranſaction, in reſpect of the 
Means) Suppoſe a Bankrupt could, after a Retolution to 
commit an Act of Bankruptcy, preter one of his Creditors, 
by an Aſſignment of A; (which We think He cannot ;) 
Yet inzh:s Caſe, the Me ans toattainſuch Preference were 
fraudulent, A falſe Credit is induſtrioully given the Bank- 
rupt, upon a ſecret Truſt © to deliver Poſſeſſion ſ as 10 
ce avoid the Clauſe in the 21 Ja. 1. c. 19. 


* P. 482. 


The ſecond Argument of Fraud in Twyne's Caſe, * is *3Co. 81. 
==s** The Donor continued in Poſſeſſion and uſed them as His a. 


*« own; and by Means thereef, traded with others, and 
„ deceived and defrauded them.“ 


Bur, three Caſes have been cited to ſhew, © That upon 
a Mortgage of Goods by a Trader, the Leaving Poſſeſſion 


does not infer Fraud; though it may, upon an abſolute Sale, 


Theſe are the Caſes of Meggatt v. Mills et al” 1 Ld. Raym. 
286; Bucknal et a v. Roiflon, in Precedents in Chancery 
285 z and Ryal v. Rewls, in Chancery, 27th January 1749. 


The firſt is a direct Authority to the contrary. For Ld. 
Ch, J. Holt ſays, If theſe Goods of V ilſon's had been aſ- 
„ ſigned to any cher Creditor, the Keeping of the Poſ- 
6 ſeſſion of them had made the Bill of Sale fraudulent, as 
eto the other Creditors.” But He very juſtly diſtinguiſh- 
ed that Caſe z and ſeems to have conſidered the Landlord 
(who lent his Tenant Money to buy the Goods, to furniſh 
bis Houſe, ) as the original Owner of the Goods. 


Bucknal et al v. Reiſton was net a Caſe of Bankruptcy, 
but upon the Courſe of Aami niſtratian of Aſſets, (where ſe- 
; cret 


8 * 
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P. 482. * eret Liens give Priority: and is expre/sly * diſtingui ſted, by 
V. Fre- my Lord Chancellor, from the Caſe of a Bankrupt, Be- 
288 ſides, the Poſſeſſion was there a "Truſt under an Authority 
27 

a. 20). to _—_—_ and ſell; and could not be meant to give any 
WhereLord falſe Credit, | ES 
Chancellor 5 
admits, “ that in Caſe of a Bankrupt, ſuch Keeping Poſſeſſion would make the 


„ gale void, aga inſt his Creditors,” | 
In the Caſe of Ryal v. Rowls, the Act of Bankruptcy up- 
on which the Commiſſion proceeded, was long after the 
Mortgages; the Aſſignees did nat wiſh to carry it farther 
back; and therefore never objected “ that the Bankrupt's 
keeping Poſſeſſion made the Mortgages fraudulent ;* 
But it they had, in t Caſe the Preſumption of Fraud 
would have been di/þroved, The ſame Fund was mortgag- 
ed fix Times over: They All truſted to their Conveyances, 
(like Mortgages of Land,) as a Title, without Poſſeſſion ; 
though a Bankruptcy ſhould happen. They ita, the 
Law ; but did not evade it. 5 755 | 1 
Whereas here, the Parties manifeſtly were aware © that 

<* Poſſeſſion was neceſſary :** The ſolemn Determination in 
the Caſe of Ryal v. Rowls had made that Point'netoriouss 
Poſſeſſion was here left, upon a ſecret Truſt “ to deliver it 

| ** ſo as to avid the Clauſe in 21 Fa. 1. c. 19.“ Which in 
fa, was accordingly dene. | 7 | 

Obje&ions, Two General Objections, from Inconvenience, have been 
| urged : Which deſerve an Anſwer. | | | 


1 Objecti- 1ſt, That it will ur Credit, if Traders may not raiſe Mo- 
os ney by mortgaging their Goods without quitting Poſſeſſion. 


Anſwer. The Policy of the Bankrupt Law introduced by 21 Fa. 


1. c. 19. and followed ever ſince, is to Jevel All Creditors, 


who have not actually recovered Satisfaction, or got hold 
of a Pledge which the Bankrypt could not defeat. 


A Trader is truſted upon his Character, and vie Com- 
merce : That Credit enables him to acquire Wealth, It by 


ſecret Liens, a few might ſwallow up All; It would greatly 


damp that Credit. 

If he mortgages and parts with the Piſſeſſion of Goods 
the World has Metice: But, to give Priority from mort- 
gaging Goods, of which the Trader is allowed toact and 
appear as the Oabner, would be enabling him to impoſe up- 
on Mankind ; and draw them in by falſe Appearances, 


Ne Injuſtice is done to ſuch Mortgagee ; becauſe he real- 
ly truſts only to the general Credit of the Trader: The 
Conveyance is not a Fraud againſt /4im, but againſt his ther 
nn ne 
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* * of Land are checked by the Title: But * 
e 


where Poſſeſſion is not delivered, Gods may be mortgaged 
a hundred Times over, and open a plentiful Source of 
Deceit. 


The other General Objection from Inconvenience was, 2d Obje&i- 
« That a fraudulent Deed is an AR of Bankruptcy, upon on 


t the Face of it; and can never be purged,” 


I am ſorry the Phraſe has crept into Uſe : Becauſe it 
confaunds the Idea which ought to be annexed to it. 


Every equivocal Fact may be explained by Circumſtances, 
If a Trader orders himſelf to be denied, Circumftances may 
ſhew, that he did not do it te avoid Payments but on Ac- 
count of Sickneſs, or particular Buſineſs. So if he leaves 
his Houſe, Circumſtances may ſhe w, it was not to a5ſcond. 


Of all the equivocal Facts which can amount to Acts of 
Bankruptcy, Deeds are the moſt open to be explained by a 
Variety of Circumſtances. Hardly any Deed is fraudulent 
upon the mere Face of it. It is a god Sale, if the Conſi- 
deration be true; fraudulent, if falſe ; gend, it Poſſeſſion im- 
mediately follows ; bad, it it do not: Nay, the nt Taking 
Poſſeſſion being only Evidence of Fraud, may be explained. 


The Uſe to which a Deed is applied, ſhews guo 2:imo it 
was made, Leaving Poſſeſſion till after the AR of Bank- 
ruptcy, in the Caſe of Ryal v. Rowls, ſhewed there was na 
Fraud; and that they truſted to the Conveyance, 


s 


In this Caſe, the Conſultation and Delivery of Poſſeſſion 
upon the 11th of Nawember, proves the ſecret Truſt, in Con- 
fidence of which, the falſe Credit was given the Bankrupt 


before; It ſhews that evading the Clauſe in 21 Ja. 1.c. 


19, was in the View and Contemplation of the Parties, 
There was no other Reaſon for delivering Pofleſſion on the 
Lith of November: Becauſe no Default had happened, 
which gave De Mattos more Pretence to enter hen, than 
be fore. ; | 


Under all the Circumſtances, Wx are of Opinion That 
this Conveyance of the Bankrupt's a Subſtance to De 
Mattos, though by way of Security, and for valuable conſi- 
deration, is fraudulent and an Ad of Bankruptcy. 


The Determination here, is upon the Aſſignment of ALL, 


Per Cur. The Poflea muſt be indorſed, That Richard 
* Slader became Bankrupt on the. 234 ox Oc rOoBEA. 
| Rex 
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Wedneſday 
8 February 


1758. 


* Hilary Term 31 Geo. 2. 
* Rex ver/. Wakefield et al. 


R. Harriſon had obtained a Rule, in Michaelmas 
Term 1755, to ſhew Cauſe Why an Order of two 


Juſtices, made upon ſeveral Qualers, (for Payment of 
Tithes under the Value of Ten Pounds to the Curate of a 


Chapel) and confirmed at the Seflions, upon an Appeal 
from it, ſhould not be quaſhed ; together with the Order 


of Seſſions confirming it. See 7, 8 W. 3. c. 34. and 1 G. 1. 


St. 2. c. 6. 5 2. | 


| Mr. Norten, in Michaelmas Term laſt (vis. on 26th Wo- 
wember 1757) ſhewed Cauſe, He gave up the Order of 


' Seſſions, as not maintainable ; But defended the Original 


Order. 


To this Original Order, Mr. Harriſon had taken 4 Ex- 
ceptions: Which were now ſupported by him and Mr. 
Clayton, Theſe Exceptions were as follow: | 


1. It is a joint Order made on DIFFERENT £er/ons, for 
diſtin Non-Payments of different Tythes: Whereas there 
ought to have been @ diſtincdt Order on Eacn, In 1 Strange 
471. Between the Pariſhes of Chewton and Compton Martin, 
the Removal of two different Families of Paupers by One 
Order, was holden bad; Though the Pariſhes were the 


ſame, 


2d. The TI ILE is in Queſtion: Therefore the Juſtices 
have no Furi/difion. The Exception in the Act of 1 Geo. 
1. Stat, 2. c. 6. $2. is © Unleſs the Titles of ſuch Dues 
< 'Tithes or Payments ſhall be in Queſtion,” And theſe 
Words “ Unleſs c.“ extend to this auhele Clauſe ; and are 
not confined to the granting a Certiorari only. And this Fact, 
of the Title being in queſtion appeared, as Mr, Harri/cn 
2 upon the Granting the Certicrari, in the preſent 

ale. * 


39. Non conſtat that the two Juſtices who made this Ori- 
gina] Order, are * neither PATRONS nor INTERESTED in 
the <*Fithes,” But 1 G. 1 c.6.4 2. requires that they ſhall 
be neither One nor the Other Now they ought expre//y to 


AveR and fhew (negatively) © that they are at. Or elle 


they have no Juriſdiction, by the very Words of the Act; 
The Juriſdiction being given to © Any two or more Juſ- 
© tiees Sc. OruE x than ſuch as &c. Cat 
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* th, It does not ſufficiently aſcertain and flate w VT is“ P. 486. 
due and payable by the Defendants; or at leaſt, * por N. 7,5 
evhat, the reſpective Sums are due. 1 One Sum is © 15. 64, — = 
being due ta the Cunate; not ſaying ror what, Another The Act 
is,.** being the Value of their ancient cuſtomary Pay- does not re- 
© ments.” Another is © 4s, being ancient cuſtomary Pay- pn the 
66 * atter. 

ments. 

t This Objection is not ſupported by che Act. 


This Order was made on the Act of 1 G. 1. Szat. 2. c. 6. 
$ 2. which extends the 7, 8 V. z. c. 34.4 4, to ALL Pay- 
ments to Miniſters or Curates officiating in Churches or Cha- 
pels. (J. that Statute of 7, 8 W. 3. c. 34. f. 4: which ex- 
tends only to Tithes and Church-Rates.) 


Mr, Norton contra anſwered theſe Objections. The Sub- 
ſtance of his Defence againſt them was tully ſufficient, if 
true: For He denied the 1ift, to be material ; And denied 
the three laſt, to be well founded, 


The Matter was adjourned to Monday 28th November. 
Then, this Motion being mentioned agatn,— 


The Cour inquired © Whether the Return of the 
«& Certiorari was filed.” | 


And Lord Mansr1t LD ſaid He had called for, and read 
the Affida vits made for obtaining the Certiorari, and upon 
the ſhewing Cauſe. 


Mr, Juſt. De n1so0n mentioned a Caſe of Rex v. Furnes, 
B. R. H. 6 Geo. 1. upon a Certiorari to remove an Order 
made upon the Act of 7, 8 . 3. c. 6, for Payment of ſmall 
Tithes : Where Ld, Ch. J. PR AT r thought that where the 
RI GR r was in queſtion, ſuch Caſes were never intended to be 
the Subject of that Act of Parliament, He ſaid, this was 
only ſpoken from a Note which He had ſeen: But it ſhould 
ſeem to be right “ and true; and the rather, from a Caſe # It is right 
of Rex v. Furneſs being mentioned in 1 Strange 264. where and true: 
an Order for Non-Payment of ſmall Tithes made on 7, 8 0. 3 
3. c. 6, was quaſhed. Note of the 


ſame Caſe 
to the ſame Effect, or ſtronger; (For mine ſays Per Cur. The Deſign of the Sta- 
<« tute was only to give a ſpeedy Remedy for ſmall Tithes where the Right is a- 


greed.”) | 
Adjourned to the preſent Term, 


Lord MANSFTIELD now delivered the Opinion of the 
Court. ä 


He began with ſtating the two Acts of 7, 8 W. z. c. 34. 
(540 and 1 G. 1. Stat. 2. c. 6, (S 2,) The former relates 
only to great and ſmall Titſes and Church · Rates; and is 
temporary. The latter makes it perpetual and extends it 

to 
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« Title ſhall be in Queſtion.” 


_— 


to any Tithes or Rates, or any Cuſtomary or other 
Rights Dues or Payments belonging to any Church, 
** or Chapel, which, of Right by Law and Cuſtom 
* ought to be paid, for the Stipend or Maintenance 
of any Miniſter or Curate officiating in any Church or 
„Chapel.“ And Both Acts direct“ that the Proceedings 
„ ſhall not be removed into any other Court, unleſs / 


It is upon the 4% Act, that the preſent Order was made, 


A Certiorari has iſſued, to remove the Order into this 
Court: And it came on, upon Exceptions to the Order, 
Both Sides made very material Objections, —One Side, to 
the Order; for that the Juſtices had no Juriſdiction, Se- 
cauſe the Pitle was in Qaeſtion: The Other, to the 
Certiorariz for that no Certiorari could iſſue, by the ex- 
preſs Proviſion of the Act, to remove the Proceedings from 
before the juſtices into any other Court, becauſe the Title 
was not in queſtion. IK | 

The Act was made in Favaur to, and for the Eaſe. and 
Benefit of QUakemns ; and to ſave them from troubleſome 


and expenſive Proſecutions : But it never meant, that a mere, 


Scruple of theirs, or an oBsT1NaTEe With-/olding of the 
Tithes ſhould be any Hindrance tothe Matter's being de- 
termined by the Juſtices of Peace. This would have fruſ- 
trated the very Intention of the Act : Which meant to give 
this Juriſdiction. to the Juſtices in tat very Caſe z where 
the real. Right and Title to them ſhould not be in Diſpute 
between the Parties. 


Then his Lordſhip directed the Affidavits on which the 
Certiorari was granted to be read. 


It was therein ſworn on the Part of the Defendants, 
« That the Defendants conTROVERTED the Title to the 
«*< Tithes, before the Juſtices ;*” and alſo, *« That the Title 
to the Tithes was then and at the Time of making the faid 


Affidavit, REALLY in Queſtion. 


The Juſtices had Notice to ſhew Cauſe againſt the Cer- 
tierari. r ö 
On ſhe wing ſuch Cauſe, Five old Inhabitants of the Chap- 
elry (wear by their Affida vit That ſuch cuſtomary Sti- 
«© pends or Payments hawe always been paid to the Curate 
by the Land-Holders, 4ithout any Sort of Scruple or 
« Objection except LATELY by the Quakers:” And xa 
Other Perſons diſpute it. And theſe 5 Perſons alſo ſwear 
«« That they believe them to be due; And that the ſormer 
« Owners f theſe very Lands (which had 'been purchaſed 
« about4 Years ago, by theſe Quakers,) vid ray 9 
„ py . ; - = ot er 
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* « other Perſons did, in the ſaid Chapelry;““ And theſe * P. 488, 


Quakers purchaſed the Lands as ſubjed to ſuch Payments, 


——— Theſe are the Afrdavits 2% which the Certiorari 
was granted, Eph 


Now if this GENERAL Allegation of the Quakers Con- 
« reverting the Title,” and the conſequential A fertian © that 
« the Title aas in QUEsS T10N,” (without any further Par- 
ticulars, or ſhewing at all upon what Fo or they contro- 


verted the Payment) ſhould be eſteemed a ſufficient Ground 


for removing the Orders, It would put a 20 End to theſe 
Acts of Parliament, and evade the very Deſign and Inten- 
tion of making thein, | | 


For the Quakers might pretend that they are obliged in 
Conſcience to refuſe or controvert the Payment of theſe De- 
mands; and conſequently, to queſtion and deny the Right 
to receive them. Now that is the very Thing the Acts mean 
to provide a Summary Remedy for, The intention was, 
that in ſuck Caſe, the Juſtices ſhould make an Order to 
compel them to pay. | | . 


Their Affidavits are general, “ That they controverted 
e the Title; and that it was really in queſtion “ 


Whereas by the Affidavits made by the 5 old Inhabitants, 
it is very plain that the former Owners of theſe very Lands 
have always paid; and that theſe Quakers, who are the Sub- 
ject of this Order, have ns Pretence to diſpute it, upon any 
other Foot than their own general Scruple to pay any De- 
mands of this Nature: Which theſe Acts are, lor their 
own Eaſe and Advantage, calculated to compel them to do, 
in a Method the moſt gentle and convenient for themſelves 
(who ſcruple to pay without Compulſion.) 


We are All of Opinion, as to the Merits of the Caſe, 
that the Title is x07 ſo controverted, or ſo in Queſtion, as that 
the Juſtices can be precluded from Juriſdiction, or their 


Order be regularly and properly removed into any other 


Court. 


And We are All of Opinion, that the Rule for the Certia- 


rari having been made abſolute, and the Return thereto 
having been filed, ought not now to ſtand in the Way, and 
prevent our Coming at the Real Juſtice and Merits of the 
Caſe : For if the Certiorari iſſued improvide, We can Order 
it to be ſuperſeded ; and the Return 10 be taken off the File. 


There 
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* P. 489, * There have been * ſeveral inſtances of this (a) One 
3 ſuppoſe was where an Order of two Juſtices was appealed from; and 
ky Cat. ot before the Time when the Appeal ſhould in Courſe have 
(a) Rex v. come on at the Seſſions, a Certiorari was brought to remove 
Elz. Ni- the Order: And, beeauſe the Certiorari was brought be- 
cholls, Paſ. fore the Time of hearing the Appeal was come, the Certio- 


iy od (bi was quaſhed, and the Return taken off the File. 


EX v. - 
— *y The (5) Other was a Certiorari to remove an IndiQment 
28 G. 2. from the Old Bailey. And it appearing to this Court, that 
B. R. They could not give Judgment, but that the Seffons of Oyer 
and Terminer at the Old Bailey ought to do it; the like 
Method was taken, And it was ſent back to the Court be» 
low, for them to pronounce the Judgment, 


Therefore, upon this Caſe, We are all of opinion That 
the Writ of Certiorari be ſuperſeded (quia improvide ema· 
#avit;) the Return taken off the File; And the Order re- 
manded, | 


His Lordſhip added this Hint, ta be obſerved in future 
Caſes of this Sort; vis. That upon All Orders of this 
Kind, the great and material Point muſt be“ Whe- 
ther the TITLE To theTithes was REALLY in quef- 
* tion, or not ;” and ought to be determined, before 
the Certicrari iſſues. 


Thurf * 
— mewn Godin et al. ver/. London Aſſurance Company. 


ry 1758. 
| HIS was a Point reſerved at Viſi prius, before Lord 
— Mansfield at Guildhall. 


The Queſtion ſtrongly litigated there, was © Whether 
ce the Plaintiff ought to recover his WHoLe Loſs, or on- 
« Iy HALT ;“ It being objected “ that there was a 
% DOUBLE Inſurance,” 


A Verdict was found for the Mole, ſubjeR to the Opi- 
nion of the Court: And if the Court ſhould think, upon 
his Loroſhip's Report, © that the Plaintiff, by Law, ought 
eto recover for Half his Loſs only, then the Verdict to be 
entered up as for Hall. 


* P. 490. ft was argued, Yeſterday, by ſeveral Counſel on each 
Side: And, this Day . 


Lord Mans FIE Lo delivered the Opinion of the Court. 


He began with ſtating the Facts, as they appeared to 
Mr. 


Him at the Trial: Which were theſe— 
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Mr. Meybohm, of Sr. Peterſburgh, had Dealings with Mr. 
Amyand and Company, of Landon; Who often ſent Ships 
from London, to Mr, Meybohm at St, Peterſburgh. 


Meybohm, as appeared by the Evidence, was indebted. on 
the Balance of their Accounts, to Amyand and Company. 


Amyand and Company ſent a Ship, called the Galloway, 
Stephen Baker Maſter, to Mr. Meybobm at St, Peterſburgh, 
to fetch certain Goods. 


Meybohm ſent the Goods; and promiſed to ſend the Bill 
of Lading by the next Poſt, but never did, | 


Afterwards, viz. in Auguſt 1756, Amyand and Company 
got a Policy of Inſurance from private Inſurers, for 1 100/, 
on the Ship Tackle and Goods, at and from London to St, 
Peterſburgh, and at and from thence back again ts London; 
which Policy was figned by ſeveral private Underwriters, 
quite different Perſons from the preſent Defendants: And 
of this Sum of 1 100/, thus underwritten, gol. was declar- 
ed to be on 35 Parts of the Ship ; And the remaining 600/, 


to be on Goods. 


Between 26th Auguſt and 28th September 1756, (Both. 
included,) Mr, Amyand inſured 800/, more, with other pri- 
vate Inſurers : And this latter Inſurance was upon Goods 
only ; and was only at and from St, Peterſburg to London. 


On 28th, 29th, and zoth of Ofzber 1756, Mr. Amyand 


inſured goo/, more, with other private Inſurers : Which /a/z 
Inſurance was on Goods only, at and from the Sound to 


London, | 


So that the whole Sum thus inſured by Amyand and Com- 
pany, was, 2800/, Of which 2800/. the Sum of 23007, was 
on Goods; the remaining 500. was on the Ship. 


Several Letters being given in Evidence, It appeared that 
Meybohm wrote from Peterſburgh on 9th September 1756, 
(the Date of his firſt Letter on this Subject,) to Amyand 
and Company; and mentioned what Goods he ſhould fend 
to them, referring to the Invoice for the Particulars; and 
directed them to get Inſurance therein, and to place the 
Goods and the Inſurance to a particular Account which he 
named in his Letter; in which He alſo ſpecibed ſome Iron, 
which was for Mr, Amyand's own Account, 


This Letter Mr. 4myand afterwards received, (probably, 
about the 27th of Other :) And in Conſequence of it, _ 
the 
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the Inſurance +7 pong #4; upon the 28th, 2gth and zoth 
of the ſame Ober, as before mentioned. | 


Meybokm, having ſhipped the Goods, indorſed the Bills y 
Lading to One Mr. Jon Tameſz in Myſcow, (the Plaintiff, 
in Effect, in the preſent Action:) Who on the 7th Ofober 
1756, wrote to his Correſpondent Mr, UlkthoF, here in Lon- 
don, to inſure theſe Goods” In this Letter, He defires 
Mr, Uhthoff to inſure the whole, © that He (Tameſs) might 
* be ſafe in all Events ; For He ſuſpected that theſe Goods 
te were intended to be conſigned by Meybohm to ſome Bod 
« elſe, and perhaps might be inſured by ſome other Perſons : 
And He ſays, they were transferred to Him, in Conſide- 
ration of his being in Advance to Meybobm more than their 
Amount, This Letter from Mr. Tameſæ, with theſe Di- 
reCtions © to inſure,” was received by Mr, UhthF, on the 
15th of November 19756, | | 
Mr, Ukthoff accordingly applied to the Defendants, the 
London Aſſurance Company; and diſcle/ed to them, at the 
fame Time, All the Particulars : And they, upon the 16th 
of Nowember 1756, AFTER being thus APPRISED**tatthers 
<« might be ANOTHER Inſurance, made the Inſurance now 
in queſtion, for 2316/. on the Goods at and from the Sounn 
to London, The Good were %, in the Voyage, 


Mr. UbthofF's Infurance was made by the Plaintiffs Godin 
Gui;n and Company, who are Inſurance Brokers; And the 
declare that this Inſurance (which is expreſſed to be made 
by them,“ as well in their own Names, as for and in the 
« Name and Names of all and every Other Perſon or Per- 
c ſons to whom the ſame doth may or ſhall appertain, in 
« Part or all,“) was made by Order of Henry Uklthof 
Eſq. This Declaration is indorſed upon the Policy ;, and 
is dated 18th 'Newember 1756. 


There is no Doubt, as to the Value of the Goods, or as 
to the Loſs of them. And it is admitted by the Defendants, 
That the Plaintiff ought to recover Half the Loſs from 
« Them :” But they ſay, they ought to pay only Half, not 
the Whole of the Loſs, So that the only Queſtion is, 

« Whether the Plaintiff is intitled, upon the Cireumſtan- 
© ces of this Caſe, and upon the Facts I have been ſtating, 
ce to recover the WHoLE Loſs from the preſent Defend. 
cant; Or only the HaLe of his Loſs from Them, and the 
© Remainder from the Under-Writers of Mr, Amyand 's 
« Policy,” | | 

The Verdict is found for the Plaintiff, for the Mole 
But it is agreed to be ſubject to the Opinion of this Court, 
upon the Gueſtion I have juſt mentioned, ok 
1 q 
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Firſt—To conſider it, as between the Inſurer and Inſured. 


As between them, and upon the Foot of Commutative 
Juſtice merely, there is no Colour why the Inſurers ſhould 


not pay the Inſured the hole For they have received a 


Premium for the whole Riſque. 


Before the Introduction of Wagering Policies, It was, 
upon Principles of Convenience, very wiſely eſtabliſhed, 
4% That a Man ſhould nat recover more than He had loft.” 
Inſurance was conſidered as an Indemnity only, in Caſe of a 
Loſs: And therefore the Satisfaction og not 75 exceed the 
Loſs. This Rule was calculated to prevent Fraud; Left 
bas pg of Gain ſhould occation unfair and wilful 

Es. | 


If the Inſured is to receive &ut One Satisfaction, Natural 
Juſtice ſays that the ſeveral Inſurers ſhall All of them 
contribute pro rata, to ſatisfy that Loſs againſt which they 
have All inſured, 


No particular Caſes are to be found, upon this Head: 
Or, at leaſt, None have been cited by the Counſel on 
either Side. | 


Where a Man makes a double Inſurance of the ſame Thing, 
in ſuch a Manner that He can clearly recover, againſt ſeve- 
ral Inſurers in diſtinct Policies, a Aale Satisfaction, The 
Law certainly ſays, That He ought not to recover doubly 
« for the ſame Loſs, but be content with One ſingle Satis- 
« faction for it. And if the ſame Man really, and for his 
own proper Account, inſures the fame Goods doubly, tho? 
both Inſurances be not made in his own Name, but One 
or both of them in the Name of another Ferſan, Yet that is 
Juſt the ſame Thing: For the ſame Per/on is to have the 
Benefit of both Policies. And if the Whle ſhould be reco- 
vered from One, He ought to ſtand in the Place of the In- 
ſured, to receive Contribution from the Other, who was 
equally liable to pay the Whole. 


The Act of 19 C. 2. c. 37. (made to regulate Inſurances. 
and for Prevention of wagering Folictes,) expreſsly profi- 
bits the Re-aſſuring, (after having already inſured the ſame 
Thing ;) Uzleſs the former Aſſurer ſhall be inſolvent, or be- 
come a Bankrupt, or die: And it provides * that even in 
* /hy/e Caſes, it ſhall be expreſſed in the Policy © 77 be a Re- 
* Aſſurance.” So that, here, if Mr. Tameſz had Himſelf 
made a ſecond Afſurance upon the ſame Goods, and was to 
have had the Benefit of both Aſſurances Himſelf, it had been 
within this Act, | | 


But if Tameſ# was not to have the Benefit of both Policies 
in all Events, then it can neyer be conſidered as a double 


It 
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Objection „ 


It has been ſaid “ That the Iadorſement of the Bills of 
* Lading transferred ME YB O i's Intereſt in all Policies by 
« which the Cargo aſſigned was inſured ; And therefore 
* Tameſs has a Right to Mr. Amyand”s Policy ;”* and © that 
* Tame/ſs, being the Aſſignee of Meybo/m, is the Ceſtuy qui 
* Truſt of it, and may recover the Money inſured ;*”” And 
even“ that He may bring Trover, or Detinue, for the very 
« Policy itſelf;” And it is urged from hence,*© That He either 
* will or may have a double Satisfaction for the ſame Loſs,” 


But, allowing © that by the Indorſement of the Bills of 
“% Lading and Aſſigning the Cargo to Tameſæ, He ſtands 
* in the Place of MEYBoHM in reſpect of „is Inſurances;“ 
Yet Mr. Amyand has an Intereſt of his own, and had actu- 
ally inſured the Ship and Goods, and the ſum of 1900/. 
(upon both together,) prior to any Directions or Intima- 
tion received from Mr, Meybo/m, © to inſure for HI M.“ 
Various People may inſure variousInTERESTS, on the ſame 
Bottom: (As one Perſon for Goods; another, for Bot- 
tomree, £fc,) And here, Mr. Amyand had an Intereſt of hi: 
own, diſtinct from the Intereſt of Meybohm : He had a Lien 
upon theſe Gery Goods, as a Factor to whoin a Balance was due, 


— 


And He had the /o/e Intereſt in the Ship: Which was a Part 


of the Things inſured by Him. It is far from appearing, 
e that even his 4ſt Inſurance (in October) was made on the 
Account of Meybho/m, or as Agent for Him,” So far 
from it, Mr. Amyand inſiſts upon it for his own Benefit, (as 
He expreſsly declared at the Trial,) and abſolutely refuſes 


= give it ap or to ſuffer his Name to be uſed by the Plain- 
tiff; 


P. 494. 
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though He was a Witneſs for the Defendants, and was 
produced by them, and inclined to ſerve them. So that the 
Foundation of this Argument, urged by the Defendants 
Counſel, fails them; And there is, in Reality, Nothing to 
ſupport it. . 
But even ſuppoſing © that Mr. Amyand had made his In- 
* ſurance, not upon his own Account, but as Agent or 
Factor for Mr. Meybohm, and upon the Account of Mey- 


e on; Yet even then, Tameſ can never come againſt 


Amyand's Underwriters, or come at Amyand's Policy, to 
his own uſe. For Mr, Amyand, the Factor for Meybohm, 


has Paſſeſſion of the Policy, and appears to have been a Cre- | 


ditor of Meybohm's upon the Balance of Accounts between 
* them at the Time when He made the Inſurance : And I 


take it to be now a ſettled Point, that a FAc TOR, 4 whom 


&« 2 Balance is due, has a LIE N upon all Goods of his Princi- 
&« pal, ſo long as they remain in his Poſſeſſion.” Kruger et 
al. Wilcox et al. was a Caſe in Chancery upon this Head. 
* It came on firſt, before Sir John Strange then Maſter of 
the Rolls: Who decreed an Account; and directed Al- 
lowances to be made for what the Factor had expended 

on 
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on Account of the Ship or Cargo; and reſerved All further 
Directions, till after the Maſter's Report. It came on again, 
after wardsz for further Directions, after the Maſter's Report, 
before the Lord Chancellor; who was attended by four 
eminent Merchants, who were interrogated by him pub- 
lickly, After which, He took Time to conſider of it; 
And on 1ſt February 1755, decreed © that the Factor 
© has a Lien on Goods conſigned to him; not only for inei- 
« dent Charges, but as an Item of mutual Account for the 
* general Balance due to Him, ſo long as he retains the PR- 
% een. But if he parts ævith the Poſſeſſion of the 
Goods, He paris with his Lien; becauſe it can not 
* then be retained as an Item for the general Account.“ 
And there was another Caſe, in the ſame Court, of 


the former Caſe, determined as J have mentioned, was con- 
ſidered as a Point ſettled; And this latter Caſe of Gard;- 
ner v. Coleman, was decreed agreeably to it; So that Mr, 
Amyand, even conſidered as Factor or Agent to Meybohm, 
and as making the Inſurance upon Meybobm's Account, is 
yet intitled to retain the Policy; Meybohrm being indebted 
to Him upon the Balance of the Account between them: 
And He has a Lien upon the Policy, whil/t it continues in 
his P:fſeſron: Therefore, even in this View of the Cale, 
Mr. Tameſæ muſt firſt have paid to Mr. Amyand the Balance 
of his (Amyand's) Account, before he could have gotten 
that Policy out of Mr. Amyand's Hands: And conſequent- 
ly, Mr. Tameſæ was very far from . intitled to the Be- 
nefit of it, as a Ceſtuy qui truſt, abſolutely and intirely. 


But / the Queſtion ** Whether Tameſ could take Be- 
ic nefit of Mr. Amyand's Policy,” were doubtful ; Yet, 
here, Tameſz inſured the Goods with the Defendants, ex- 
pres/ly under the Declaration of his Suſpicion “ that there 
* might have been a former Conſiguation, and ſome former 
* [yſurance made upon the Goods by ſome other Perſon;“ 
But He deſired to inſure the hole, for his own Security, 
And to this, the Defendants agreed; and took the whele 
Premium, Mr, Amyand inſiſted upon his Right to the while 
Benefit of his own Policy, when He was examined as a 


Witneſs ; and is now litigating it in Chancery, It would nei- 
ther be juſt nor reaſonable, that Tame/z ſhould only recover 


Half of his L oſs from the Defendants, and be turned round, 
for the other Half, to the uncertain Event of a long and ex- 
2 Litigation. I do not believe there ever will or can 

e any Recovery by Tameſæ or thoſe who ſhall ſtand in his 


thoſe Under writers are liable to contribute at all, the con- 
tribution ought to be amongſt the ſeveral Inſurers them- 
ſelves : But Tameſs the Inſured, has a Right to recover his 

Vor. I. Li Wuo ln 


Gardiner v. Coleman, a few 1 Months after; in which, 7 *018ne 


Place * againſt Amyand's Underwriters, However, * P. 495, 


n... 
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WHroL Loſs from the Defendants, upon the Policy now in 
Queſtion, by which They are bound to pay the Whole, For 
though here be 72s Inſurances, yet it is not a pouBLE Ins 
ſurance : To call it ſo, is only confounding Terms. Ir 
Tameſz could recover againſt bat} Sets of Inſurers, Yet He 
certainly could not recover againſt the Underwriters of 
Amyand's Policy, without ſome Expence ; nor without alſo 
firſt paying and reimburſing to Mr. Amyand the Premium 
He paid, and alſo his Charges: This is by no Means with- 
in the Idea of a DOUBLE Inſurance, Two Perſons may in- 
ſure two different Intereſts; Each, to the whole Value; As 
the Maſter, for Wages; the Owner, for Freight &c, But 
a POUBLE Inſurance is where the /ame Man is to receive 
tao Sums inſtead of One, or the ſame Sum 7rvice over, for the 
| fame Loſs, by reaſon of his having made two Inſurances 
upon the ſame Goods or the ſame Ship, Mr. Tameſs is in- 
titted to receive the whole from the Defendants, upon their 
Policy ; whatever ſhall become of Mr, Amyand”s Policy: 
And They will have a Right, in caſe He can claim any 
Thing under Mr. Amyand*s Policy to fand in his Place, 
for a Contribution to be paid by the other Underwriters ts 
THyeM-. But ſtill They are certainly obliged to pay the 
Whole to Him. 


Therefore, upon theſe Grounds and Principles, in every 
Light in which the Caſe can be put, We are All of Us 
clearly of Opinion, That the Verdict is right,” as it now 
* ſtands, for the WHoLE ; and that the 


« PosTE A be delivered to the PLainTire.” 
RuLs accord, 


Rex ver/. Inhabitants of Biſhop's Hatfield. 


See this CAs E abridged, in the TaBLe ; and af large, in 
the Quarto-Edition of my SeTTLEMENT-Cases, No. 
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* P. 497. * Roſſel qui tam &c. verſ. Kitchen. 
Saturday, N Thurſday 26th Fanuary laſt, Mr, Whitaker moved in 
11th Feb. Arreſt of judgment, after a Verdict for the Plaintiff 
1758, in a qui tam Action upon the Statute of 1. Fa, 1. c. 22. 


(„the Duty of Tanners, Curriers, Shoemakers, and of 


«Orners cutting of Leather”) A Rule was then made 
4 to bring in the Poftea” And the Poftea being now 
brought in, Mr, Whitaker and Mr, Nares objected 
5. ME | iſt, 


; 


— — —ͤ—0 — —ͤ— — — — 2 
— ——̃ — —— - 
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iſt, That the Defendant is ot an Object of this AR. 


It is not alledged in the Declaration “ that the Defen- 
& dant was a Tanner, Currier, Shoemaker or other Perſon 
&* 2ccupied in the cutting of Leather :” Which the Pream- 
ble ſhews that he ought to be. Cro. Car. 587, Lodge v. Hal- 
lowell, is an Action brought upon another Clauſe of this 
Act: And there it is alledged © that the Defendant was a 
« Currier &c.“ * Brown's Entries, „on the AQ ® The 
againſt buying and ſelling live Cattle—The Defendant is oo 


here alledged to be a Butcher, + © That the 


« Defendant being a Currier &c" + But N. B. Here the Words of Y 38. are, 
that every Perſon,” 


They relied upon the Preamble of the AR, rather than 
the enacting Part; and argued that Beth muſt be taken 
together, 


* 2d, Objection—This Action is brought upon a Sup- * p. 498, 

poſition, and under an Allegation, that a Third Part of the ; 
Penalty belongs to the Dean and Chapter of Weſtminſter, as 
Lords of the Liberty where the Or FENCE was committed. 
Whereas by the Act of Parliament this third Part of the 
Penalty muſt belong to the City of London, when the Of- 
fence is committedwiTHIN THREEMILEsofthe City: Ale 
though the Place where the Offence was committed, be 
NOT, in any other Reſpect, ſituated within the ſaid City or 
its Liberties. | 


For the 5oth Section of this Act gives to the Mayer of a v. ante 
London a ]UR1SDICTION extending t ALL Places * within 3 pa. 389. 
Miles of that City: And at the ſame time, excLUpes All 390. Rex v. 
others in general, and all the other Juriſdictions thereby Goddard 
eltabliſhed in particular, from having any Furiſdifion at — 
all, within three miles of the ſaid City. So that if the City 
of London have not Juriſdiction ## a LL Places within three 
Miles of the City, they have none Ar ALL given them un- , 
der this Act of Parliament. 


Now Drury Lane, appears and was proved to be the 
Place wu E RE the preſent Offence was committed: Which is 
clearly within three Miles of the City of London ; and 
therefore it is within the Juriſdiction given to the City by 
this Clauſe, although it is indeed acfually ſituated within 
the Liberty of the Church of We 1 And conſe- 
quently, the Penalty belongs to the City of London ; and 


not to the Church of Weſtminſter. 


[Vide & 46. which gives the Penalty; vis. ; to the King; 


2 to the Proſecutor ; and 3 to the City, Burrough, Town, 


or Lord or Lords of Liberties where the Offence ſhall be 
committed or done.] They cited 1 Lutw, 138, under this 
ſecond Objection, 


112 MG 3d, 
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— — 


_ 3d. Objection. It follows, © that the Venue is wrong; 
it being laid in Middleſex. | 


Mr. Warten contra for the Plaintiff, was going to anſwer 
the Objections : But was prevented by 


Loxd ManzrFrigeLD, 


iſt, The Act is not confined to particular Sorts of Lea- 
ther, nor to particular Perſons: It extends to ALL red Lea- 
ther; and to x vER Y Perſon, The Preamble indeed is gene- 
ral, and does nat mean or intend to ſpecify and enumerate 
every particular Caſe, But what the Legiſlature had in 
View, in the making this Act, was “ to ſecure the STAPL 
of Leather by this Search &c,” 


® P. 499. „And all the oer Clauſes of this Act are general and 
| are NOT confined to“ Perſons occupied in the Trade or Bu- 
« ſineſs of cutting Leather,” This would not have remedied 
the Evil; or anſwered the End of the Act: For the Evil 
is juſt the ſame, if any «her Perſons commit this Offence. 


2dly. TheExTe n$10n ofthe Jurx1sDICT1ON of theCity 
of London, undoubtedly, can or ALTER theLocaLlityof 
the Place where the Offence is commited. All that the 
Act does, is enlarging the Juriſdiction of the City of Lone 
don. Beſides, the Act gives particular Penalties for par- 
ticular Offences : And this Penalty, in the 46th Section, 
is given „ tothe King; 4 to him or them that ſhall firſt 
4 — &c ; And 3 to the City, Borough, Town, or Lord or 
6 Lords of Liberties, Mn ERE the Offence ſhall be com- 
& mitted or done. | 


| He concluded with ſaying that it was an exceſſively 
plain Caſe, 


In which Opinion 


The Three JupG Es concurring, a Ru LE was made, 
That the Pyſtea be delivered to the PLAIXTITY. 


— 


: — 5 Rex ver /. Inhabitants of Auſtrey. 
eb. 178. Oy 
See this Cas E abridged, in the TABLE; and af large, in 
the Quarto-Edition of my SETTLEMENT CASES, No. 
142. P. 441. "Io R 
ex 


eds, bln, ed els 
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* 


Rex verſ. Inhabitants of Cold Aſhton. * P. 502. 


See this Case abridged, in the TAB LE; and 4 large, in 
the Quarto-Edition of my SETTLEMENT C828, 


Ne. 143. pa. 444- 


* Rex ver/. Martha Gray. Pp. 510, 


5 H E Defendant ſtood indifted of a Nuſance in ſtop- 
ping up a Foot-Way leading through Richmond- Park, 


* The n Queſtion was only, Whether the Trial 
(for which Notice had been regularly given by the Proſe- 
cutors, to try it at the next Surry-Aſſizes,”) ſhould be 
put off, or not. 


The Cauſe. aHedged for putting it off, by the Counſel 
for the Defendant, (who profeſſed themſelves to be Coun» 
ſel, in this particular Caſe, for the Crown,) was that there 
had been a LIBE L publiſbed relative to the Queſtion in Iſ- 
ſue, with Intention to influence the Publick and the Jury who 
ſhould try the Cauſe. 


The Fact was, That when the Cauſe came on to be tri- 
ed at the laſt Summer Aſſizes, before Lord Mansfield, this 
Libel (juſt then publiſhed and diſtributed,) was produced 
in Court, and complained of in Court, as calculated to in- 
ſtruct the Witneſſes and influence the Jury. 


Two of the Principal Proſecutors, then in. Court, were 
by Affida vit * with having procured the ſaid Libel to 
be written publiſhed and diſtributed. It purported, in the 


 Title-Page, to be printed for and Publiſhed-by Shepbeard, 


the Brother of a Principal Proſecutor :. And an Affidavit 
was read, proving Him the Publiſher, And that the Copy 
produced was bought from Him in his Shop, and that He 
e ſaid, Great Numbers had been ſent to the Surry-Aſlizes,” 


The next Day One of the ſaid Proſecutors oxly made an 
Affidavit to deny the Charge; but in ſuck a Manner that it 
rather fixed it, as mych as the Silence of the Other did. 


The. 


* P. 511. 


— _ — —— OS K4«ê <a. 


E 
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VEG TT 


The Counſel for the Proſecution, as it did not appear to 
what Witneſſes or Jurors the Pamphlet had been conveyed, 
apprehending that ſuch PraQices were not only a Contempt 
of the Court and high Miſdemeanor, but might invalidate 
any Verdict obtained before a proper Inquiry could be made 
into the Matter, deſired that the Trial might be poſtponed. 


\ 
Which was conſented to, by the Counſel for the Defen- 
dant: And an Order was accordingly made, upon the 


Motion of one Side, conſented to by the Other. 


VP. 512. 


LIaformations were afterwards moved for, and granted, 
againſt Some of the Perſons concerned in Printing and 
Publiſhing the ſaid Pamphlet; and were ready for Trial 
at the Sittings after this Term, in Middleſex and London. 


* Mr, Attorney-General and the other Counſel for the 
Crown, moved, a few Days ago, to put off the intended 
Trial of the Indids ment againſt the Defendant Gx A, TILL 
Ar TIR the Trial of this Information which had been filed 
againſt the Publiſhers of this Libel; or at leaſt to the next 
following Aſſizes to theſe now approaching Lent-Aſſizes ; 
To ay, 16 that the Publiſhers of this Eibel might be 
tried in the Interim, and receive Judgment, (if convicted :) 
Which, they ſaid, would zake of the improper Influence 
which the Publication of it had occaſioned. 


Which Motion being ſtrongly oppoſed by the Counſel 
for the Proſecution; The Court took Time, till this 
Day, to adviſe. | | 


And nowLord Mansr1z LD delivered his own and Mr, 
2 De nisoy's and Mr. Juſt. WIL MoT's Opinions, (for 
e ſaid He did not know Mr. Juſt Fos TE Rs, who had 


juſt ſent Him a Letter to inform Him“ That He could not 


7e be here to Day;”) which Opinion was, in ſhort, (though 
He gave it very much at large,) That the Trial of theſe 
Informations for Publiſhing the Libel, was r ſo connected 


with the Merits of the Queſtion to be tried upon the In- 


dictment, (which was a mere Queſtion of Civil Right, 
ne the Form of a Criminal Proſecution,) as that the 
Trial of the Civil Right ought to be ſtayed till the Deter- 
mination of the Information againſt theſe Publiſhers of 


the Li bel. 


At the Aſſizes, The Counſel for the Profecution deſired 
the Trial might be put off ; Which was conſented to, on 
the Part of the Defendant, If they had not, I ſhould 
have adjourned it Myſelf, But there is not the ſame Reaſon 
| now. 


EFT ²˙ TÄ. % —ͥœ( Fr ww w T7 WW ' 


—_—— 


w „ 


, m I 


Hilary Term 31 Geo. 2. 


now. For at that Time, it appeared that One, if not Two 

of the principal Proſecutors attending the Aſſizes, had been 
induſtrious in diſperſing and ſending it about, to the Wit- 

neſſes and Jury, for very unjuſtifiable Purpoſes, But now 

* One of theſe principal Proſecutors chiefly concerned in # Shep- 
it, is dead, and was ſo even before the Motion for the In- heard. 
formation; the + Other is noT now under the Charge of Þ Lewis. 


being concerned, 8 Suſpicion may remain upon 


him:) And the only Perſons fixed upon by the Affidavits, 
now actually under the Charge, are mere Pamphlet - Sellers 
and Publiſtiers, of whom they were bought. And He 
could not, He ſaid, upon the beſt Conſideration that he 
could give it, at all diſcover or conceive how the Convicti- 
on or — of them of the mere Fac r of Publication of 
this Libel, could any way affed the Merits of the Queſti- 
on concerning the Civil Right; or how the Trial of the 


Point upon the Civil Right could be at all altered, by _ 


brought on before, or after the Event of the Crimina 
Trial for publiſhing the Libel. 


* Indeed, if that had been the Caſe, As ſuppoſe there P. 513. 
had been an Information againſt the Principal Proſecutors | 
of this Indictment for the Nuſance, for inſtructing and 
ſuborning Witneſſes, or for undue Endeayours to > ome 


Jurors, That might have been a Reaſon for poſtponing the 


Cauſe till theſe Charges relative to the Conduct of the Par- 


ties were tried. But that is not this Caſe :. And whether 


the Defendants to the Informations were or were not guilty 
of publiſhing this Libel, can no way affect the Merits of 
the Cauſe, or can any how be given in Evidence. 


Therefore the Ru LE muſt be v1scnarGeD. 


* 2 "0 


\ 


Rex ver/. Inhabitants of Mayfield. 


See this Cas E abridged, in the TABLE; and at large, 
in the Quarto Edition of my SETTLEMENT=-Casss, 
No, 144. pa. 513. | 


Fairley 
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Fairley ver. Me Connell. 


R. Afton ſhewed Cauſe « why a Procedendo ſhould 
© not go, to the Burrough-Court of Portſmouth :* 


who inſiſted on a Right to proceed there, AF TER @ Habeas 
Corpus cum Cauſa, | 


He, on the contrary, inſiſted That by the Proviſoin$ 6. 
of the 21 Fac. 1.c. 23. (© to prevent Suits commenced in 
« inferior Courts, from being removed into ſuperior, unleſs 


4 e 


) There ought to have been an Uter-Barriſter of 


Years ſtanding, PRESENT at the Trial of the Cauſe : 
hereas no ſuch Perſon was preſent at this Trial. For 
evant of which, the Trial, He ſaid, was void; And the 
Habeas Corpus to remove the Cauſe, was well brought. In 
Proof of this He cited Crs. Car. 79. Claphan's Cale—(2d 


Reſol 


ution) in Point That ĩt is eſſential that an Utter- 


% Barriſter of 3 Years Standing, be preſent, either as 

b“ Judge, or Deputy- Judge.“ 3 Med. 85. Anonymous, A 

like Reſolution * Neceſſity of an Utter-Barriſter's 
e 


being preſent; Or el 


„that this AQ, by Virtue of this 


Proviſo, does nt extend to the Caſe, 


Mr. Yates contra, for the Procedendo, This Qualification, 


of bei 


ng Utter-Barriſter of 3 Years ſtanding Sc. oL v 


yy P. 515 * extends to the Caſe of the Judge or Steward Himſelf; vor 


to his 


Aiſtant. And Mr. Serj. Stamford who js ſuch a Bar- 


riſter as is deſcribed in the Proviſo, is the Fudge of the Court. 
So that the Provi/o does not extend to the preſent Cale, 


Mr. Afton in Reply— But He was NOT preſent : The 


Cauſe 


was tried by Mr. JW hite, an Attorney; who is his De- 


puty, and is not a Barriſter at all. And the Defendant rehied 
upon the Habeas Corpus to remove the Cauſe out of this 
inferior Court; and therefore did not attempt to try the 
Merits, or make any Defence, Here, 7 


N. B. The PRO ISO is, © That this AR (of 21 Ja. 1. 
c. 23) ſhall extend oNLY to sven Courts of Re- 


«c 
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cord in Cities, Liberties, Towns Corporate, and 
elſewhere, and for ſo long Time only, as there is 
or ſhall be an Utter-Barriſter of 3 Years Standing 
at the Bar, of one of the Four Inns of Court, that 
1s or ſhall be Steward, Under-Steward or Deputy- 
Steward, Town-Clerk, or Fudge or Recorder of the 
ſame inferior Court; or that is or ſhall be from Time 
to Time AMfiſtant to ſuch Judge or Judges of ſuch in- 
ferior Courts as ſhall not be Utter-Barriſters of ſuch 

— - | Standing, 


| 


. 
| 
1 
l 
; 
p 
| 
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« Standing, as is aforeſaid; Ax Dv THERE PRE- 
RENT; In which, ſuch Actions, Bill, Plaints, Suits 
« or Cauſes, is or ſhall be brought, commenced, or 
« depending; and not of Counſel in any AQtion, 
** Suit or Cauſe then depending in the ſame inferior 
« Court.” 


Loxp Maxsr1ziv—The Judge, though he be ſuch 


2 Barriſter, can be of no Uſe to the Court, unleſs He 


HINMSELT be THERE, The meaning of the AQ is, 
That ſuch an Utter-Barriſter ought in all Events, zo be 
PRESENT at the Trial, ; 


Mr. Juſt. DE Is on and Mr. Juſt, WiLmor—Certain- 
ly: That was the Meaning of the Act beyond Doubt. And 
fr WANT of this, the Trial now in queſtion is void, 


The Ru LE (to ſhew Cauſe © Why there ſhould not iſ- 
« ſue a Writ of Frocedendo, to be directed to the 
% Mayor, Aldermen and Burgeſſes of the Burrough of 
4 Portſmouth; And © Why the Defendant ſhould 
« not pay to the Plaintiff the Coits of this Appli- 
te cation ;**) was | 


DISCHARGED, 


* Rex ver/. Elizabeth Sarmon. 


E3 E Court made no Sort of Difficulty to qua/h an 


| Indictmens, (though attempted, by two or three 
Counſel, to be ſupported) * For that the Defendant fer 
* the Space of FOUR Hours and MORE TOGETHER, on 
« every of the ſeveral Days ſpecified, (which were the 
« firſt Day of January 29 G. 2, and divers other Days and 
« Times between that Day and the Day of taking the In- 
« quiſition,) with Force and Arms, Ce. at London, at the 
« Pariſh of Sr. Martin within Ludgate, in the Ward of 
« Farringdon Without, in London, aforeſaid, unlawfully in- 
« juriouſly and wilfully did sE T PLACE and KEEP @ 
« certain Perſon, (whoſe Name was yet unknown to the 
« Jurors,) in and upon the common pes, ancient Fort-Way on 


« the North-Side of the Public Street there ſituate, called 
* Ludgate-hill; TO DELIVER out certain PRINTED 
« BiLLs of HER OccurarTion, to Perſons paſſing 
« that Way; which ſaid Perſon ſo ſet placed and kept 
1% there, by her the ſaid Elizabeth, did, on the ſaid Days 
*« and Times, REMAIN IN AND UPON he faid com- 

774N 
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« mon Foot=-WayD u Rx IN o the ſeveral Spaces of Time aforeſaid, 
*© DELIVERING AND DISTRIBUTING printed Bills, 
* as aforeſaid ; Whereby the. ſame Feat-Way, at thoſe ſe- 
veral Days and times, was greatly 1tMpEDED and on- 
* STRUCTED: So THAT the Liege Subjects of our ſaid 


Lord the King, there paſſing and reſiding, could u or 


* $0 FREELY ge paſs and repaſs in by or through the 
SAME Way, as they ought and qwere uſed to do: Lo the 
„ great Damage and common Nusance of all the ſaid 
* dubjeckes, and againſt the Peace of our ſaid Lord the 
« King his Crown and Dignity.” oe OY 


The Court held this to be a Matter vor indicable; 
and guaſbed the INDICTMENT. 


The End of Hilary Term 1758, 31 Ges. 2. 


- 


Eaſter 


er 


* Eaſter Term, | P. $17. | 


31 Geo. 2. B. R. 1758. 


Rex verſ. Richardſon 


Wedneſday, 


12th April 


1753, 


HIS was a general Demurrer, by the King's Coro- 

ner and Attorney, to the Defendant's Plea tc) an In- 
formation in Nature of a Quo warrants exhibited againſt 
Thomas Richardſon, to ſhew by what Authority he claimed 
to » one of the Portmen of the Town or Burrough of 1p/- 
ich, | 


The Plea (in Subſtance) is, that 1p/evich is an ancient 
Burrough by Preſcription, prior to the Charter: I. bat at 


the Time of granting it, there were, and long before: had 


been 12 Burgeſſes called Portmen. Then it ſets forth: the 
Letters Patent of Incorporation, dated 11 Feb. 17 Cer. 2, 
which, after reciting that this J own or Burrough had deen, 
for many Ages, a Corporation &c ; firſt confirms the: ſaid 
Incorporation and all their Liberties Free Cuſtoms Framchi- 
ſes &c. Then the ſaid Letters Patent name conſtitut e and 
confirm the ſeveral Officers, and (amongſt the reſt) t welve 
Portmen. Then they go on to grant and confirm, “that 
« All Elections of the Portmen and of every of thean, by 
« the Death ox REMOVAL of any of them or other wiſe in 
ce whatſoever Manner happening, ſhould from thericeforth 
« for ever be made and ought to be made by /he Orners 
% RE SID UE of the Portmen for the Time being, or he 


« greater Part of Tue M.” 

Then thePlea ſets forth the Acceptance of the: Letters 
Patent by the Corporation, and their conformin; z thereto, 
to the Time of the Plea. 


The Plea goes on, and alledges a Cuſtom the n and ſtill 
ſubfiſting, ©. that the Bailiffs Burgeſſes, and Ccmmmonalty 
« for the Time being, or ſo many of them as would be pre- 
- £6 ſont, have met and aſſembled and of Rig'at ought to 

7 yearly and 
_ FCeyery 


meet and aſſemble together in the Most. bal 


Eaſter Term 431 Geo. 2. 


+ 


P. 518, * every Year, at divers Times in the Year, viz, Once 


* on the Bth of September in every Year, for the EleQion 
of Bailiffs, and for the conſulting about and tranſaQing 
* of other lawful and neceſſary Affairs concerning , the 
% Burrough and the good Rule and Government thereof; 
and again at Michaelmas in every Year, for the tranſact» 
ing ot divers lawful and neceſſary Buſineſſes Ec, And 

4 alſo 86) fed OTHER Time and Times in the Year as to 
* the Bailiffs of the ſaid Town or Burrough for the Time 
£ being hath ſeemed meet and neceſſary, pon DUE Notice 
being previouſly given thereof, for the better ordering 
F Regulation and — of the ſaid Town or Bur- 
* rough: At which ſaid Aſſembly, from Time to Time 
% had and held as aforeſaid, the Bailiffs of the ſaid Town 
<< or Burrough for the Time being, during all the Time 
© aforeſaid, have of Right preſided, and have uſed and 
beet accuſtomed and ought to preſide ; and which ſaid 
« Aſſembly, during all the Time laſt aforeſaid, hath been 
«+ and hath been called the GxrAr Court of the ſaid 
* Town or Burrough, | 
Then the Plea further ſets forth another then and til] 
ſubſiſting Cuſtom and Method of Eledling ſwearing and ad- 
mitting the Portmen, whenever any Vacaney or Vacancies 
hath or have happened by the Death Reſignation D 
or Removal of any Portman or Portmen of the ſame Town, 
or iu any wiſe whatſoever ; dig. that beResiDvus of the 
„ Portmen, or the greater Part of Them, have within a 
* REASONABLE AND CONVENLENT Time after the ha 
«« pening of ſuch Vacancy or Vacancies, aſſembled in the 
Couneil- Chamber, for the Election of another Portman or 
other Portmen; And, in the ſaid Room there, have eleet- 
ed and named, and of Right ought to elect and name, out 
of the then Burgeſſes of the ſaid Town or Burrough then 


* reſident and inhabiting within it, ſuch other Perſon or 


* Perſons as the ſaid then Res1Dv ex of the Portmen afore- 
* ſaid, or the greateſt Part of THEM, have thought fit and 
* proper to be a Portman or Portmen of the ſaid Town, to 
* fill up ſuch Vacancy or Vacancies: And ſach Perſon ar 
« Perſons elected. and named to be a Portman or Portmen 
„of the ſaid Town or Burrough, and being reſident and 


* 


* inhabiting in the ſame Town, hath and have, for all the 
„Time aforeſaid, been ſworn and admitted, and during all 


that Time ought of Right to be ſwarn and admitted into 
ce the ſime Office or Offices; And every Perſon /o elected 


« {worn or admitted c. and be ing reſident and — 


% Hs. during all the 1 ime aforeſaid, hath of Right enjoye 

4c had uſed and e xereiſed, and during all that J ime ought 
« of Right to have Ule and Exerciſe, and ſtill of Right 
*« ought to enjoy uſe have and exerciſe the ſaid Office of a 
% Portman of the ſaid Town or Burrough, and all the Li- 
“ berties Privileges Rights and Franchiſes to that Office 
“ belonging and appertaining, from the Time of his Ad- 
« miſſion thereto, until the Death Reſignation Di/charge or 
« Kemal of ſuch Portman.““ The 
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* The Plea further ſhews, That every Portman of the * P. 51% 


ſaid Town or Burrough, during the Time of his being in 
that office, ought, according to the Cuſtom of the faid 
Town or Butrough, to be reſident and inhabitant with'n 
the ſame "Town or Burrough or the Liberties thereof; and 
according to the Cuſtom of the ſaid Town or Burrough and 


BY THE DUTY of his Office of Portman, augſit to A r r E N Dan 


beeRESENT ateveryGRE AH Court of the ſaid Town or Bur- 
rough held or to be held in the Moot- Hall aforeſaid within the 
ſaid Townor Burrough, To aDvist and as$15T the Bailiff 
of the ſaid Ton or Burrough for the Time being, in the good 
Rule and Government of the ſame Town or Burrough, 


It then alledges that on the Sth of September 1755, and 
for ſix Months and more next preceding that Day, He the 


| ſaid Thomas Richardſon and one John Gravenor were Bailiffs 


of the ſaid Town or Burrough, 


That on the ſame Day and Year, and for the Space of 


one whole Year then laſt paſt, and upwards, Sir Richard 


Lloyd Knight, John Sparrawe, Samuel Kent, Humphrey 
Rant, Ellis Brand, Michael Thirkle the Vounger, Goodchild 
Clarke, William Hammond, George Foſter Tuffnell, and James 
Wilder were the then Portmen of the ſaid Town or Burrough, 


That within the ſaid Space of that Year during which the 


ſaid Sir Richard Lloyd c. were Portmen as aforeſaid, divers 


Great Courts of the ſame Town or Burrough, were holden 
Sc; that is to ſay One Great Court of the ſaid Town or 
Burrough, was duly holden at the ſaid Mozz-Helt of the 
ſaid Town, in and for the ſaid Burrough, on the 13th of Ja- 


 muary 1755 3 One other Great Court of the faid Town or 


Burrough was duly holden at the ſaid Most Hall Sc. on the 
15th of April 1955 ; One «ther, on the gth of June 1755 3 
And One Other, on the 19th of June 1755 ; Before the 
Holding of which ſaid ſeveral Courts reſpectively, nuNo- 
TICE /ad been GLVEN of the holding thereof reſpedively, 


That on the ſaid Bth of September 1755, they the ſaid 


Thomas Richardſon and John Gravener, being then Bailiffs, 


and the above-named James Wilder, then one of the Port- 
men of the ſaid Town or Burrough as aforeſaid, and a great 
Number of the then Burgeſſes and Commonalty of the ſaid 
Town or Burrough, in due Manner, according to the Cuſ- 
tam of the ſaid Burrough, met and aſſembled together in the 
Moot-Hall aforeſaid within the ſaid Town or Burrough ; and 
then and there held a Great Court of the fame "Town or Bur- 
rough, (due Notice of the holding thereof having there been pre- 
viouſly given,) for the Election of Bailiffs of the ſaid Towa or 
a Burrough, 
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P. 520 Burrough, and forthe Iranſaction of divers other lawful and 


neceſſary Matters and Buſineſſes concerning the good Rule 
and Government of the ſame Town or Burrough, g 
That the ſaid Sir Richard Lloyd, John Sparrowe, Samuel 
Kent, Humphrey Rant, Ellis Brand, Michael Thirkle, Good- 
child Clark, Willians Hammond and George Foſter Tuffnell, 
did not nor did A M * of them ATTEND or APPEAR at theſame 
GreatCaurt of the ſa id Lon or Burrough, but wiLeULLY 
ABSENTED themſelves therefrom; And that They and Every 
andEachofthem wi LF UL LV had abſented themſeles from the 
faid other Great Courts of the ſaid lown or Burrough which 
had been ſo duly holden in the fame 'Il own or Burrough 
within the ſaid Space of One Year then laſt paſt as aforeſaid, 
and from every of thoſe Great Courts ; And had woluntarily 
neglectea, and every and Each of them had voluntarily uE. 
GLECTED #0 attend at the ſaid Great Courts ſo holden as 
aforeſaid, or at any of them: And hereby, Each of them the 
ſaid Sir Richard Lloyd Efc, and G. F. Tuffnell negiected and 
emitted the Duty and Execution of his ſaid Office of One of the 
Portmenof the ſaid Town or Burrough, and thereby p EY RIM v- 
E D the then Bailiffs Burgeſſes and Commonalty oi the ſaid 
Town or Burrough aſſembled at the ſaid ſeveral Great Courts, 
of that Counſel Aid aſſiſtance and Auvice which by the Dur 
of his Office of Portman of the ſaid Town or Burrough, and 
according tothe OBLIGATION of the OaTH of Office by him 
taken in that Behalf, He oug/t to have given; To the great 
Hindrance and Delay of the vuHL Ic Buſineſs of the ſaid Bur- 
rough, To the great Damage Diſappointment and Prejudice 
of the Bailiffs Burgefſes and Commonalty of the ſaid Bur- 
rough, and to the great Hindrance and in open Subverſion 
of the good Rule Government and Conſtitution of the ſaid 
Burrough, | 
That thertupon, at the — Great Court of the ſaid Town 
or Burrough holden on the ſaid 8th Day of September 1755, 
for the Purpoſes aforeſaid, (the ſaid Great Court having No- 
tice of the Premiſſes,) It was in due Manner Ordered, by 
the ſaid then Bailiffs Burgeſſes and Commonalty of the 
ſaid Town or Burrough then met and aſſembled at that 
GreatCourt as aforeſaid, ** That the ſaid Sir Richard Lloyd, 
% Jan Sparrowe, Samuel Kent, Humphrey Rant, Ellis 
* Brand, Michael Thirkle, Goodchild Clarke, William Ham- 
* mand, and George Foſter Tuffnell, and each of them re- 
« ſpectively, ſhould feverally and reſpectively'n ave No- 
rie of theNegle# of Duty charged upon each of them, and be 
* /ummened to appear at the then next Great Court of the 
« ſaid Town or Burrough, that is to ſay, in the Moot-Hall 
* aforeſaid, on Monday the 2gth Day of the ſame Septem- 
« ber ; ſeverally and reſpectively to fhew Cauſe, (if they or 
„any of them could,) Why Each of them reſpectively 
& Aaould nat be DISCHARGED rem bis ſaid Or ricegfPorT= 
* MAN FOR his reſpedive NEGLECTS aforeſaid,” Thas 
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then next Great Court of the ſame Town or Burrough, to 
wit on the 2oth Day of the ſame Seprember 1755, Each of 
them the ſaid Sir Richard Lloyd, J. S. S. K. H. R. E. B. 
M. 7. G. C. W. H. and G. F. T. AD NMOTIC E of the ſaid 
Order ſo made by the ſame Great Court, and of the Charge 


2 againſt Each of them reſpeQively, of his aforeſaid 


Neglects ; and were then and there /everally and reſpectively 
$UMMON ED, and every and each of them was then and there 
in due Manner ſummoned to attend and appear at the ſaid 
then next Great Court of the ſaid Town or Burrough to be 
holden in the Moot-Hall aforeſaid in the ſaid Town or Bur- 
rough on Monday the agth Day of the ſame September, by 
the Bailiffs Burgeſſes and Commonalty of the ſaid Town or 
Burrough, and to ſhew Cauſe (if any of them could) why 
Each of them the ſaid Portmen, reſpeQively ſhould not be 
diſcharged from his ſaid Office of Portman, for his reſpec- 
tive NegleQs, aforeſaid, 


That afterwards, that is to ſay, on the ſame Monday the 
29th Day of September in the ſaid Year of our Lord 1455, 

hey the ſaid Thomas Richardſon and John Gravener, be- 
ing then and there Bailiffs of the ſaic own or Burrough, 
ard the ſaid — Wilder being then One of the Portmen 
of the ſaid Town or Burrough, And a great Number of 
the then] Burgeſſes and Commonalty of the ſame Town or 
Burrough (due Notice having there been previouſly given 
in that Behalf,) did, in due Manner according to the Cuſ- 
tom of the ſaid Burrough, meet and aſſemble in Moot- 
Hall aforeſaid within the ſaid Town or Burrough, And 
then and there held a Great Court of the ſame Town or Bur- 
rough in and for the ſaid Town or Burrough ; And the ſaid 
Sir Richard Lloyd . S, g. K. H. R. E. B. M, 3 G. = 
W. H. and G. F. T. although they were then and there ſo- 
lemnly and ſeverally called for that Purpoſe, did vor nor 
did any of them APPEAROY ATTEND at that Court or SH EW 


any Cavust Why they and Each of them ſhould not be 


diſcharged from the ſaid Office of Portman of the ſaid Town 


or Burrough: But they and each of them did then and there 
wholly make DEFAULT therein. 


That at the /a-ze Great Court c, ſo holden as aforeſaid 
on the ſaid Monday the 29th of September 1755,a rURTHER 
Day was given by the ſame Great Court, to the ſaid Sir 
Richard Lloyd Fc, refpectively, until the then next Great 
Court of the ſaid Town or Burrough to be holden in and 
for the ſaid Town or Burrough at the Moot-Hall of the 
ſaid Town or Burrough on Tueſday the 14th Day of Ofober 
then next enſuing, To ſhew Cauſe as aforeſaid: And it was 
then and there in due Manner Ordered by the ſame Great 
Court, That the ſaid Sir Richard Lloyd fc, and every of 
« them ſbauld have Notice and be ſeyerally and reſpectively 
* ſummoned to appear at the ſaid then next Great 9 

6. 


* That afterwards, and before the Holding of the ſaid“ P. 521. 
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« He, to be holden c, on the ſaid Tuęſday the 14th Day of 
October then next enſuing ſeverally and reſpectively to ſhew 
« Cauſe (if any of them could, ) why they and Each of them 
« reſpectively ſhould not, for the Cauſe aforeſaid alledged 
« ag2inſt Each of them reſpectively, be diſcharged from his 
Office of Portman of the ſaid Town or Burrough for fis 
« Negle4s aforeſaid.” . N 6 


That afterwards, and before the Holding of the ſaid then 
next Great Court of the ſame Town or Burrough, to 
wit, on the 1oth Day of the ſame October in the ſaid Year 
of our Lord 1955, They the ſaid Sir Richard Lloyd Cc, and 
each of them retpectively had due Notice of that Order, 
and of the Charge alledged againſt each of them reſpective- 
ly, of his aforeſaid Neglects; and were then and there ſe- 
verally and reſpectively ſummoned, and every and each of 
them was then and there in due Manner ſummoned to appear 
and attend at the ſaid then next Great Court of the ſaid 
Town or Burrough to be holden in and for the ſaid Town 
or Burrough, on Tueſday the 14th Day of Over then next 


_ enſuing, Io ſhew Cauſe, (if any of them could,) why they 


and each of them reſpectively ſhould not, for the Cauſe 
aforeſaid alledged againſt each of them reſpectively, be diſ- 
charged from Nis Office of a Portman of the ſaid Town or 
Burrough, for his Meglects aforeſaid. 

That on the ſaid Tue/day the 14th of Ofer aforeſaid, in 
the ſaid Year of our Lord 1755, Lark Tarver and Thomas 
Bawvell were Bailiffs of the ſaid Town or Burrough ; And 
that the aforeſaid Sir Richard Llayd c, And James Wilder, 
were the then only Portmen of the ſaid Town or Burrough, 


That on the ſaid Tueſday the 14th Day of October afore- 
ſaid, They the ſaid Lark Tarver and Thomas Bowell, then 
being Bailiffs of the ſaid Town or Burrough, and the ſaid 
James WII DE RH On E of the Portmen of the ſame Town 
or Burrough, and a great Number of the then Burgeſſes 
and Commonalty of the ſaid Town or Burrough (due No- 
tice in that Behalf having there been previouſly given,) did, 
in due Manner according to the Cuſtom of the ſaid Bur- 
rough, meet and aſſemble in the Moot-Hall aforeſaid in 
the ſaid Town or Burrough, and then and there held a 
Great Court of the ſame Townor Burrough, for the Tranſ- 
action of divers lawful Affairs concerning the Good Rule 
and Government of the ſaid Town or Burrough. 


That at the ſame Great Court, &c, ſo holden as afore- 
ſaid on Tueſday the 14th of Ofober 1755, The atoreſaid 
Sir Richard Lloyd c, were ſeverally and ſolemnly called, 
and every and each of them was ſeverally and folemnly 
called to appear and to ſhew Cauſe at that Court, (if 


any of them could,) why each of them reſpectively 


ſhould 
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* ſhould not, ſor his Neglect of Duty aforeſaid charged and “ P. 523- 


alledged againſt each ot them reſpectively, be diſcharged 
and removed from his ſaid Office of Portman of the {aid 
Town or Burrough. That they the ſaid Sir Richard Lloyd, 
dye, being ſo reſpectively and folemnly called as laſt afore- 
ſaid, ID Nr ner did any of THEM ATTEND of appear or 
/bewany Cauſe whatſoe ver, atthat Court, why they or any of 
them ſhould not be diſcharged and removed from his {aid 
Office of Portman of the ſaid Town or Burrough : But they 
Every and Fach of them did then and there 2/olly male 
Default therein; and neither they nor any of them, nor any 
Perſon'on the Behalf of them or any of them, did then 
require any future Day or Time to be allowed to them or 
any of them, to ſhew Cauſe as aforeſaid. WM FHREUTOV, the 
ſaid Lark Tarver and Thomas Bowel, then being Bailiffs of 
the ſaid 'Town or Burrough, And the Reſt of the ſaid Bur- 
2 and Commonalty of the (aid Town or Burrough, then 
o met and aſſembled, and holding the ſaid Great Court of 
the ſaid Town or Burrough as aforeſaid on the ſaid 14th 


Day of October in the Year laſt mentioned, having taken 


the Premiſſes into their Conſideration, and having fully and 
deliberately weighed the ſame; The ſaid Cour did then 
and there Ox UHR hat Eachof them the ſaid Sir Richard 
Lloyd, J. S. & K. H. R. E. B. M. T. G. C V. H. and 
4. F. T. Sould be Is MISsSD DISCHARGED and AE 
*MoveD from his Office of a Portman of the ſaid Town or 
* Burrough : And Each of then refpeRtively cv then and 
there, by the ſaid Court, ror his ſaid Neglect of Duty, 
4D diſcharged and remtved from his Place and Office of 
* Portman of the ſaid Town or Burrough ; and Each of 
* them hath ever ſince remained and been, and yet is dif- 
* charged and removed therefrom.” . 


That the aforeſaid Sir R. L. J. S. S. K H. R. E. B. M. 7. 
G. C. M. H. and G. F T. being fo reſpectively diſcharged 
and removed from their ſaid reſpective Offices as aforeſaid, 
He the ſaid James Wilder, afterwards on the ſame Day and 
Year, and from the Time of their ſaid reſpective Diſcharges 
and Removal UNTIL AM D AT the Time of the Election of 
0THER Portmen Of the ſaid Town or Burrough herein at- 
ter mentioned, remained and was a Portman of the ſaid 
Town or Burrough ; and then, and during all that Time, 
was the ONLY Portman of the ſame Town or Burrovgh, 


That afterwards, on the ſaid Tueſday the 14th Day of 


Odsober aforeſaid in the Year laſt mentioned, the faid James 


Wilder, being r HH the ox LY Portman of the ſaid '| own 


or Burrough, retired and went into the Room called the 


Council-Chamber, in the Moot-Hall aforeſaid in the ſaid 
Town or Burrough, in Order to ele? Other Burgeſſes of the 
ſame Town or Burrough, reſident and inhabiting within the 
faid Town or Burrough, to be Portmen of the ſaid Town or 
Burrough in the Places of Portmen of the ſaid Town or 
Burrough'vacanT as afcrejaid + And did then, in the ſaid 


Vor. . K k Room 
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ü P. 524. * Room there, in due manner x L ECT Him theſatd Thomas 


Ricuanpson (being then and there a Burgeſs of the ſame 
Town or Burrough, inhabiting and reſident within the ſame 
Town or Burrough, and a fit and proper Perſon to be a 
Portman thereof,) to be One of the Portmen of the ſaid Town 
or Burrough, in the Place of One of the Portmen of the 
faid Town or Burrough THEN vacant as aforeſaid. 


That he the ſaid Thomas Richardſon, being ſo elected to 
be a Portman of the ſaid Town or Burrough, afterwards and 
before he was admitted to or took upon him the Execution 
of that Office, that is to ſay, at the ſame Great Court of the 
ſaid Town or Burrough, in the Moot-Hall aforeſaid, on 
the ſame Tueſday the 14th Day of Odliober in the Year laſt 
aforeſaid, at the ſame Great Court of the ſaid Town or Bur- 
rough in the Town-Hall aforeſaid, did then and there ; E- 
FORE rhelaid Lark Tarwer and Thomas Boavell then BaiLIires 
of the ſaid Town or Burrough, in due Manner and accord- 
ing tothe Uſage and Cuſtom of the ſaid Burrough, take his 
Corporal Gath for the faithful and due Execution of the ſaid 
Ofice of a Poriman of the ſaid Town or Burrough in all 
Things concerning the fame and ALL OTHER Oaths then 
required by Law in that Behalf : And thereupon, He the ſaid 
T homas Richardſon was then and there, at the ſame Great 
Court, in due Manner admitted into the ſaid Office of a 
Portman of the ſaid. Town or Burrough. And thereupon, 
and by Virtue thereof, He the ſaid Thomas Richardſon, af- 
terwards, that is to ſay, on the ſaid 14th Day of Odgber 
1755, and continually from thence until and at the Time 
of exhibiting the Information, was and ſtill is a Portman of 
the ſaid Town or Burrough. Fc 


And by that Warrant &c, Cc. 


The King's Coroner and Attorney demurs generally: 
And the Defendant joins in Demurrer. 6 | 


This Caſe was three Times argued. 


The General Queſtion was,“ Whether the Defendant has 
« ſhewn a ſufficient Title to the Office:“ Which general 


Queſtion was divided into two ſubordinate Ones j vis. 


1ſt, Whether the Nine Portmen had been quel! and duly 
REMOVED} And (admitting that they were ſo,) 


diy. Whether the Defendant wvas well Cos nn. 


iſt ObjeQti- Firſt The Counſel for the Crown urged, That the Per- 


on to che 
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* no ſuch Power inherently or incidentally : And none is,®P. 525; 


in the preſent Caſe, either given to this Corporation by 
Charter, or claimed by Preſcription. 

They cited Magna Charta, c. 29 © Nullus liber homo diſ- 
ce ſeiſietur de libero tenemenito ſuo, nift per legale judicium pari- 
« um ſuorum, del per legem terre,” James Bagg's Caſe, 
11 Co,93 to 99. 1 Ro. Rep. 224, 225. S, C. and 8. P. The 
Crown may, by Writ, dilcharge ſome Officers, after Con- 
viction. See Sir Robert Sawyer's Argument on the Q 
Warranto againſt London, fo. 22. State Trials Vel. 4. fo. 


810. 8. C. Where Sir Robert mentions the Caſe ot a Coro- 


ner: F. V. B. New Edit. 381. Old. Edit. 163. Writ de 
Cironatore eligends wel exonerando, Regiſter 177. 178. Writ 
de Coronatore eligendo; & de Viridaris eligende. F. N. B. New 
Edit. 383. Old Edit. 164. Writ de electione Viridariorum Fo- 
reſtæ. Dyer 333. Paſch. 16 Elix. pl. 28. which was a Reſto- 
ration by Writ of a Citizen of London, who had been diſ- 
tranchiſed. | 


Theſe Authorities they cited, to illuſtrate and deduce the 
Poſition “ That in Conſequence of a Conviction, Writs 
« ſhall iſſue out of the King's Courts, where the ConviQtion 
< is ;“ and to ſhew © that the Power is originally in the 
« Crown,” 

In Yates's Caſe, Style 477, 480. it is ſaid © There muſt 
« he a cuſtom or a Statute to warrant a Disfranchiſement;” 
1 Ld, Raym, 391. Rex v. Mayor of Coventry, M. 10 W. z. 
(2d Point, Ahe Court held that the Corporation ought 
to ſhew a Power, either by cuſtom or under their Letters 
Patent. 2 Le. Raym. 1564, 1565, 1566, M. 3 G. 2. Rex 
v. Mayor &c, of Doncaſter, recognizes the Authorities of 
Bagg's Caſe, and Yates's Caſe, * hat a Freeman ſhall not 


* be removed, but by Charter or Preſeription.“ That Re- 


turn was quaſhed ; and a peremptory Mandamns iſſued, And 
M. 29 G. 2. B. R. Rex v. Ponſonby was agreeable to this. 


The only Didum to the contrary of this Doctrine, is in 
2 Strange 819, 820. Lord Bruce's Caſe ; where it is ſaid 
that the Modern Opinion has been, that a Power of Amo- 
« tion is incident to the Corporation,” But this Report 
ought to carry but little Weizht: For other Accounts of 
that Caſe fer from it; And no ſuch modern Opinion as there 
hinted at, does any where appear. 


Seeond ObjeRion (under the firſt Point. ) 
Here was wo ſufficient Causz of Removal of theſe 9 


Portmen, 


Their Non-ATTENDANCE was #0 Breach of their Duty 
ſo as to occaſion a Forfeiture. 1 Hawk P. C. 168. lays that 
the Notion of Forfeiture by bare Non-Uſer is not well war- 
ranted by the Authority cited in Maintenance of it, 

| K k 2 This 


on to the 
Removal. 


— 


. Eaſter Term 31 Geo. 2. 


——CC 


* P, 526. * This Duty, © of attending to adviſe and aſſiſt the Bai- 
liffs at the Great Courts,” is Nor conſtant and continual ; 
but oCCASIONAL only, and when they receive Notice to do 
ſo; They are not obliged to attend the ordinary and common 
Buſineſs of theſe Great Courts And it is not here alledged, 
that any Counſel, Aid, Aſſiſtance, or Advice was want- 
* ing.” Indee.i the Plea “ concludes that this was to the 
„Damage and Prejudice of the Corporation, and their 
* Hindrance c. 

But there is no ſpecial Damage laid: And the ſtating a 
General Damage to the Corporation is not enough; with- 
out ſhewing a particular Prejudice to them. 1 [ſt 233. 6. is 

As to pri- eXpreſsly ſo, * | 


png _—_ A Burgeſs's Non- Attendance at Seſſions, is no Cauſe 
25 to public, ſufficient for a Removal of him. Regina v. Mayor and Bur- 
which con- geſſes of Pomfret, M. 11 Ann, in Lucas's Report 107. is 
_—_ _ exprelisly ſo reſolved. | EEE 

miniſtra- N 
tion of Juſ- But even admitting they had this Power of Removal; 


tice or the Vet, it ought to be for /uch an Offenceas was againſt their 

CI Oath of Office : and conſequently, this Oath of Office ought 

eat to be ſer forth. Style 477, 478. 3 Ld. Raym. 1233. in Ser- 
jeant M hitaler's Cale—Regina v. Ballivos, Burgenſes &c, 
de Gippo: There the Oath zs /et forth, Here it is not. 

3d Objecti- Third Objection (under the firſt Point.) I his is not a 

on to the Removal by the wHoLE Bod), at a Corporate Aae. but 

Removal. by a particular Court, In Cartheww 172. Sir Peter Rich v. 
Pilkington, the Court of Mayor and Aldermen was holden 
not to be a Corporate Aſſembly; but a Cæurt. So here, 
this Great Court was only a mixt Aſſembly ; and not the 
Mayor Burgeſſes and Commonalty. 


Ath. Objec- Fourth Objection (under the firſt Point.) The Removal 
— eis NOT untler their Common Seal, 1 Salk, 192, The Mayor of 

Thetford's Caſe is in Point,“ That a Corporation can not 

do an Act in Pais, without their Common Seal.” 13 f. 
% (On the 8. 12. Plowd. 91 6+ 92. a. 2Saund, 305. * 3 Lev. Manby v. 
3 Long et al. $1 Ventr. 47. Horn v. Ixy 1. Med. 18. S. C. 
Plea.) was t In 1 Ventr. 35 5. Haddeck's Caſe, Ihe Words are, © If the 
$ (ad. Ex- power toremove be at their Will and Pleaſure, this Will 
ception to « muſt be expreſſed under their Common Seal: But in a Re- 
the Avow- « n to a Mandamus, Debito modo amitus may ſuffice.” 
ry) 1 COM There is a Note, at the Bottom of the Colcheſter Caſe in 
Caſe do not 1 Peere Wms., 596, © That the Method of disfranchiſing a 
authorica= ** Corpgorator, (in order to examine Him as a Witneſs,) is 
tively « by an Information in the nature of a Q warrants againſt 


nn hog « the Member; who confeſſes the Information: On which, 
being the © there is a Judgment to disfranchiſe him.” The preſent 


Point re- "Caſe is NoT /ike to a Return to a Mandamus; where the mere 
ſolved. Return of his being“ debito modo amotus is * : 


Eaſter Term 31 Geo. 2. 


* Here, it ought to be /; pleaded; this being a Plea to an * P. 527 


Information ; W hich Plea ought to be taken againſt the 
Pleader. 


Fifth ObjeQion (under the firſt Point) was to the Want gth Objec- 
of yERSON AL Netice being given tothe 9 removed Port= tion to oy 
« men, to attend the five Great Courts firſt mentioned in Removal. 


the Plea ;” (for the Non-Attending whereof, they were 
afterwards removed.) | 


This ObjeQion was firſt ſtarted by Lord Mansfe!d ; who 
obſerved that for the Meetings aſſe mbled for doing Corpo- 
rate Acts, A Summons (of ſome ſort or other) is neceſſary ; 
And that here, the Offence itſelf turns upon Abſences from 
ſeveral Courts, not holden (except one of them) upon 3TAT= 
E O Days, during the Period of about a Year: Yet no PE R= 
SONAL Notice to theſe Portmen is alledged by the Plea ; 
but only, in general “ that puE Notice was given of the 
holding thereof reſpectively:“ so that it does nat appear 
that they had anyReaſon to think of any PARTICULAR ers E. 
CIAL Buſineſs. Andifſo, the particular Notice afterwards 
given them, © to ſhew Cauſe why they ſhould not be dis- 
* franchiſed,” will not affect them: For that is quite a 
ſubſequent diſtin& Tranſaction. 


Therefore he offered to hear a further Argument on 
this ſingle Head if the Parties deſired it. Which they did: 
And this ObjeQtion was argued by itſelf. | 


The Counſel for the Crown alſo objected to the Notice 
given to theſe Portmen, of the Courts at which they were 
to have attended 7 few Cauſe why they ſhould not be diſ- 
franchiſed, 


iſt, They argued that it was nt their Duty to have at- 
tended at ALL Great Courts, upon GENERAL Notice of 
them, wir Hour PARTICULAR aud PERSONAL Sum 
mons. For without ſuch perſona! Notice, they could not be 
guilty of ſuch a Lacheſſe as would be a Ground for a For. 
eiture of their Office, 


2dly, They inſiſted aſſo that raxTICcCULan and PER“ 


 90NAL Nztice ought to have been giventhem, of the Charge, 


and of the Intention to disfranchiſe. 1 Salk, 214, Nurſe v. Fram- 
ton. 8 Rep. 93, Fraunces's Caſe; (3d. Reſolution.) And 
although it is alledged, © that Eacn of them reſpectively 


« HAD Notice;” yet this was not enough : But a particular # v. poſt, 
and ſpecific Summons ought to be ſet forth. And they cited 549. 


Style 446, 452. The Protector and the Town of Colchefter, 
Bernardiſton the Recorder's Cafe, 4 Mod. 37, Glide's Caſe. 
Caſes temp. M. 3. fo. 29. S. C. Bagg's Caſe, 11 Rep, 99. 
a, And it is likewiſe 2 in Acbiens. Fletcher v. Ingram, laſt 


cited Book, fo. 87, 88, (v. Caſes temp. . 3.) was a Re- 
plevin: And © Natitigm fab ni“ was holden too r 
1 d. 


= * — — 
— — — — —— —  — — 8 = ”_ 
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— 
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22 Oath of Office, (vide Style 478 ;) nor alledge that the Per- 


— 


Eaſter Term 31 Geo. 2. 
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OO 


P. 528. * 1 Ld, Raym 225, 226. Rex v. Chalke upon a Mandamus 
ta reſtore an Alderman, per Holt, A Summons is neceſſa- 
*< ry, that the Perſon charged may be prepared to make his 
Defence.“ And this ought to bs perſonal And it muſt 
be given by the proper Perſon. 6 Rep. 29. a. 6. Green's. 
Caſe: Where no Lapſe incurred for want of its being giv- 
The 1ſt en in Certainty and explicit Particularity, and by the pro- 
Points per Perſon too. 5 


Now the Words in the preſent Allegation © that each of 
them had Notice,” may be true; though they had no 
Proper, regular, and perſonal Notice. | | 


Second Point (vis. Second ſubordinate Queſtion.) 
The DefendanthasnoTheenpuLyY ELECT E, and ſworn: 


uſt Objec- 1ſt. For the Election ought to b he Reſiduę; And 
4 F | aht to be by the Reſidue ; Anc 
* RNeſiduè is a plural Term, and imports © the others : * 
Election. Whereas here was only Ons 81nGLe Portman left, And 


He alone elected the Defendant into this Office. 


The Cuſtom requires © the Portmen to afſemble:” Which, 
Expreſſion neceſſarily imports ſome Number of them, at 
leaſt more than One; For One alone can never be ſaid to aſ- 
fſemble. And ali Charters ought to be taken according 10 
the Cuſtom ſabſrſting at the Time of granting them. 2 uff. 
282. And here they have been reduced to One, not by the 
Act of Providence, but by the voluntary Act of the Corpo- 
ration themſelves, * 


zd Objedti- ⁊2dly. The Cuſtom alſo requires a reaſonatle and converts, 
- 1 De- ent Time, ** between the happening of the Vacancy, and 
fendant's “ the EleQion of a new Portman,” Whereas this Election 
' © * Admiſſion and Swearing of the Defendant to be One of the 
Portmen in the Place of One of thoſe removed, were all 
n : «rg * 


34 Objecti- zaly. Beſides, He ought to have been elected into the. 
on te Defen- Place of ſome particular Portman; not in general, * into 


> tg Elec- « the Place of One of them then vacant,” 


4bly, The plea does not ſufficiently particularize the 


fendant's ſons who adminiſtered the Oaths of the Defendant, (vis. the 
Election Bailiffs,) © hadſuch Po . ERM te adminiſter them,” It is only 
— SWear- « ayeried That He took them before them in due Man- 
pk &« ner and according to the Cuſtom,” 1 Strange 5 39. Rex v. 
Decan. et Capitul. Dublin Per Eyre Juſtice, “ In the Caſe 

« of Corporations, where the Charter doth not impozver any 

« Body to give the Oath, they are forced to get a Dedimus 

« out of Chancery.” M. 8. G. 2. B. R. Rex v. Gibbon, a 

My x ; a N N Freeman 


— 


= were 2. 


A 


S 82 


* 
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* 


— 


Freeman of New Romuey;z on a motion for a new Trial : * P. 529. 


per Ld. Hardzwicke © The Defendant, when he comes to 


make a Title againſt the Crown, upon an Information in 


« nature of a Qus warrants, mult make a complete Title to 
« the Office; and muſſ ſhe wa RIGUHrY of Swearing:* And 
his Lordſhip expreſsly added, © Shewing that he was ſworn 
« in due Manner and Form, alone is not ſufficient,” Now 
here, he has not ſhewn “ That the Bailiff had a Right to 
„ adminiſter the Oath,” 


The Counſel forthe DexenDanr Firſt obſerved that a Ex parte 
PLEA is to be taken to a common Intent: Tis nt like a Det. 


Mandamus to reſtore ; which muſt be taken more flrictly. 


It appears, they ſaid, upon this plea, that there was i 


Fact a Removal of former Portmen ; a Vacancy occaſioned 


thereby; and an Election of the Defendant into the Office, 
upon that Vacancy, Ihe POWER to remove, is to be tried 
in another Method; at leaſt, more properly than by is 
Method: However, the Defendant is content to have the 
Merits determined in i: or any Method, 


Having premiſed thus much in general, 


iſt. They urged that thisPower of Removal is implied and 
inherent and INCIDENT A Ltothe Conflitutionof a Corporation 


Anſwer to 
11t ObjeCtis 
on to the 


The Law gives whatever is neceſſary to the Enjoyment of Removal. 


a Grant. Upon this Principle, is founded the Power of 


znaking By-Laws by Corporations : Much more, mutt they 
have Power inherent in them to exerciſe As ESSENTIAL 
to their Exiſtence and Preſervation, | 


The Power of Amotion is one of theſe; and is nor li- 
mited to Caſes where the Party has been previouſly cone 
viereb. Their Power of Amotion is the ſame, after Con- 
viction, as before ; neither greater, nor leſs: The Convictium 
working no CHANGE, either upon the Charter or preſerip- 
ion. 


Conviction is not a true Criterion of Guilt, For atroci- 
ous Crimes are not purged, with reſpect to the Corporation, 
by a Pardon before Conviction; (which the Crown may grant, 
if they pleaſe :) Or the Offender may run away; and there- 
by avoid being convicted at all, 


Such Amotion can not be contrary to Magna. Chara. 
For a Man may certainly be removed from his Freehold if 
he can be ſo by the Law of the Land So that there is no 
Argument to, be drawn from Magna Charta, as to this 
Queſtion, 

If a Corporation. have no inherent Power to disfranchiſe, 


How can they do it even en R-queſtof the Corporator him- 
ſelf? Yet that was Trdderly's * Cale, w 


* V. 1 Si- 
But derf. i 4. 


2ͤ —— 


Eaſter Term 31 Geo. 2. 


„* — 


* P. 530. * But is is vor @ Disfranchiſement of a Freeman; but 
only a Diſplacing an Officer from an Or Y HE, leaving him 
STILL à Freeman, And ſurely, this mere DISYLACING 

fram an Office can never demand a previaus Convitian, 


Suppoſe an Officer becomes, by the Viſitation of Provi- 
dence ixſaue, blind, or otherwiſe incatable to execute his O 
fice; may not He be removed from ſuch Office? Ours is 
not an arbitrary Removal ad libitum; but a Removal for 
god Carſe, 


The Caſe of the Corporation of Doncaſler, in 2 Ld. Raym. 
1564 (on a Mandamus to reſtore Scott, to be a Capital 
Burgeſs,) makes the Di//indion between * turning out from 
r Offi. and disfranchifing | 
1566. 16- 8 ö * 
deed the Court obſerve ** that the Charge did not affect him as a Capital Bur- 
* gels, but only as Chamberlain.“ 


Lord Bruce's Caſe in 2 Strange 819. is an Authority for 
us: For it ſays expreſsly, ** that the Hadern Ofinion has 
© been that a Power of Amotion is incident to a Cor porati- 
„on; though Bagg's Caſe ſeems contrary,” So in the Caſe 

Qu of Rex v. Flimpten temp. Ld. Hardwicke, f And from the 


+ c "S A . = . * 2 
What Caſe nature of the Thing, it muſt be inherent in the Corporation, 
or when . a 

$ v. poſt Beſides, here is an Id LIED Power to remove, by the 


$33 or 534, Cuſtom, For it is © to yo to Election &fc, wherever any Va- 
| % cancy happens by Removal fc. of any Portman or Port- 
% men: W hich implies that the Corporation muſt have a 

Pawer to amve. | 


In the Cafe of Mr. Fether/flonhaugh, Rex v. Mayor of 
Newcaſtle upon Tyne, Mich, 1747. 21 C. 2. B. R. the Court 
would not grant a peremptory Mandamus to reſlore Him 
though the Common Counſel who removed him, had no 
Power in them to remove, but that Power myſt have been 
in the Body at Large, if it exiſted at all, However, here, 
the Removal is by the Body at large. 2 


In the Caſe of Rex v. Tiderley, 1 Siderf. 14. It appears 
that the Ld, Ch. Baron Hale thought that Corporations had 
this Power, to remove for good Cauſe;“ as Corporati- 
ons, and incidentally, 3 


It has been ſaid, © that, after Conviction, the Corpora ti- 
« on thay have a Writ from the Crawn lo remove the Of- 
c fender.“ But this is a Dangerous Dodtrine,** that Corpora- 
tors may be removed by Writ from the Crown, 


As to the Caſes cited—Some of them relate to Coroners, 
Verderors Sc; which are not applicable to Corporators, 


5 Bagg's Caſe was upon a Mendamus to reſtore: And there 
wes no ſufficient Carp: of Removing him from his en 


r e i a dt 


oy 4 
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* All the reſt of the Caſe is extrajudicial : And the latter * P. 531. 
Part of it does not appear in Ld, RelPs Report of it. So 

that, probably, it was only the Reporter's own Opinion; and 

net ſaid by the Court. 


And if a Corporation has inherent Power to remove» 
the Citation from Magna Charla does not oppugn it: Be- 
cauſe, in ſuch Caſe, it is © per legem terre,” 

Style 478. was the Caſe of a Freeman disfranchiſed ; not 
an Officer only re moved ſrom his particular Office. 

As to 1 Ld, Raym, 391, Rex v. Mayor of Coventry, It 
was a Mandamus to reſtzre: And the Carſe returned was - 
holden * inſufficient. | » Yet falt 

5 it ſeems to 

be an authority: For the Court held ©* that they ought to have ſhe wn either Caſs 


„ tom or Grant to remove.” 


As to 2 Ld. Raym. 1564, the Diſtinction abovementioned 
is expreſsly taken: And the Caule returned was holden f f Yet it is 


inſufficient, an authori- 
ty in Foint, 


in expreſs Terms, © that a Freeman ſhall not be removed by a Corporati- 
* on, unleſs by virtue of a Charter or Preſcription.” 


As to the 24 Objection (under the firſt Point,) concern- Anſwer to 


ing the Ca us E of Amotion of the 9 Portmen— 2d ObjeRi- 
on to the 


It appears to be a Cauſe fully ſufficient : For they had removal. 
ueglected the Duty of their Office, even after Notice. 1 Inſt+ 
233. 4 proves this to be a Forfeiture of Office: For Lord 
Cale there expreſsly fays** that Non-Uſer of Public Othces 
«js, of it || felf a Cauſe of Forfeiture.” And in the Na» 13 
ture of the Thing, it was ſo in the preſent Cate, The Cor- pa. 3 26. in 
poration have a RIGHT to their Attendance ; And the Right Margine. 
and the Obligation ought to be reciprocal, 


And how is it poſſible to aſſign a ſpecial Damage, where 
ſeveral Officers are equally obliged and equally negligent ? 
However it is Charged td be“ 10 the Damage and Prejudice 
« of the Corporation,” | 


It is a tacit Condition, that Negle# of Duty is a ſufficient 


. Cauſe of Disfranchiſement, Bagg's Caſe 98. a, In 2 Ld. 


Raym. 1275. Regina v. Truebody, Who left the Burrough 
and lived out of it ſeveral Years, and neglecteu Attendance 
at the public Aſſemblies c. This was holden a good Cauſe 
of Disfranchiſement, In 4 Med. 33. Glide*s Caſe, The 


whole Court agreed in this Opinion, &« that an Alderman's 


i« deſerting his Office was a good Cauſe of Distranchiſe- 
ment.“ And Holt ſaid * So was abſenting himſelf from 
„the Council, in the very nature of the Thing.” In Car- 
the 227. Vaughan v. Lewis, Ld. Ch. J. Holt was of Opi- 


nion, „ That the not inhabiting i»fr2 the Burrough Cc, 


was a good Cauſe to remoye a Member.“ 


In 


Eaſter Term 31 Geo. 2. 


* 


—_ 


*P, 532. * In the Caſe of Rex v. Ponſonby, it did not appear 
That there aua any Non-Attendance :” It only appeared 
That they lived out of the Burrough.“ 


And this wilful Abſence and Neglect of the g removed 
Portmen could not but be contrary to their Oath of Office 
too; though their Oath of Office is only mentioned conſequen-= 
tially, in ſetting forth their Offence in the Plea. 


Anſwer to As to the zd Objection under the firſt Point—lFt is ob · 
30: N jected “ that this was not @ Corporate Meeting,” But it 
clearly was ſo: The Meeting conſiſted of all the Integral 
Hearts of the Corporation; And the Portmen muſt be Free- 
men, It was not neceſſary to ſpecify the Names of the Core 
porators who were preſent, T hefe Portmen were removed 
at a Corporate Aſſembly, met to do Corporate Acts; And 
upon a Contumacious Refuſal to attend and ſhew Cauſe why 


they ſhould not be amoved, 


Anſwer to 4thly, It is Objected, © that it was not under the Common 

4th Objec- “ Seal,” : / 

tion to the | a 

Removal, _ As to which, 1ſt, That was not neceſſary : And 2dly, It 
is done «por Record; which is of as high a Nature. 


And Members are, in every Day's Experience, amoved 
without any Judgment. | 


on to, As to the Want of Perſonal Notice, wis. © Whether the 
— * ye « Abſence of theſe Portmen, whole Preſence was Mor par- 
Removal. ticularly neceſſary, and who had ns particular Notice of 
c any ſpecial Buſineſs, or any Reaſcn to ſuſpe any particu» 
« lar and ſpecial Buſineſs to be done at theſe Courts, made 


« a Forfeiture, or was a ſufficient Ground of Amotion.” — 


They cited ꝙ Co. 590. 4. in the Earl of Salep's Caſe, 
Non-Uſer or N 
ces as ought to be attended without Demand or Requeſt, 


2 Ld Raym. 12.37. Serj. Whitaker*s Caſe, It was holden 

4 that Non-Attendancgwas a Cauſe of Forfeiture ; And he 

« was bound to attend, af /is Peril, being a public Office 
© concerning the adminillration of Juſtice.” 


It is their Duty, as much as if they had actually cove- 
nanted to do it, And it appears by Palmer 332. Bijhop of 
Raclieſier v. Young © That a Covenantor ſhall zake Notice; 
«<< and there is 0 Need of. perſona] Notice,” And this No- 
tice is EQUIVALENT 79 perſonal Notice. a 

| Or 


on-Attendance is a Forfeiture of ſuch Otfi- 


Eaſter Term 31 Geo. 2. 


* For it is reaſonable to preſume that they were refident ® P. 533. 


in the Corporation. Carthew 227, 229, Vaughan v. Lewis, 
(the laſt Point) Ld, Ch. J. Het held That the not inha- 
« biting within the Burrough, ought to have been returned 


« as Special Matter.” 5 Mad. 438, 442. Vangacker's Caſe * * 4th Ob- 
Per Helt Ch. J. Every Member of a Corporation, Jection. 


„though abſent, is Suppoſed in Law to be there.“ 2 Ro. 
136, Title Netice—Commoners are obliged to Tax E No- 
tice of Ordinances made by the — under a Cuſtom. 
Cro, Car. 497. S. C. James v. Tutney, There, it was, by 
the Cuſtom, the Duty of all the Commoners, to appear at 
the Court. So here it is ſtated to be the Duty of theſe Port- 
men, to be reſident, And Non-Refidence aLonse is a Cauſe 
of Forfeiture, 


And the Frequency of Corruption of the original Inſti- 
tution is a good Reaſon for reforming, 


Their contumacious Diſobedience to the ſummons to 
ſhew Cauſe why they ſhould not be disfranchiſed, ſhews 
their former NegleQs ta be wilful. They abſented them- 
ſelves 5 ſucceſſive Courts; though on/y One other Portman 


was left. 5 


An Officer refuſing to come when demanded, forfeits his 
Office, Bro. Forfeiture de terre, pl. 61, 115. 


And © due Notice“ is alledged ; Which is confeſſed by 
the Demurrer, 


Second Point=The Defendant was duly and legally 
ELECTED, and ſworn, 


Indeed, if he was not, the Corporation is gone: And there- 
fore the Court will endeavour to ſave it, rather than let it 
be deſtroyed. And ſo they did, in the late Caſe of the 
Corporation of Carmarthen, P. 1755. 29G. 2. B. R. 


1ſt, The Word © Reſidue”? only imports what is left; and Anſwer to 


does not neceſſarily imply Plurality. Wilder was © the Re- 
« $1pvue,” Conſequently, he could continue the Corpo- 


ration. 


The Court will conſtrue thefe Words favourably, Regina 
v. J. S. Burgeſs of the Deviſes, 7 Ann, in Hilary Term, was 
ſuch a Conſtruction. And ſo here, Death or Amotion 
might reduce the Number to Two or even to One: In ei- 
ther of which Caſes, there might be a Want of Majority 
amongſt them, So that the Court will make ſuch a Con- 


ſtruction as to ſupport the Charter. 
| adly. 


1 
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* 


* P. 534. adly. As to the 7%. — The ſooner it was done, the 
Antwer to better; And eſpecially as there was only One Portman left. 
3 If he had died, the Corporation had been diffolyed. They 
fcadant's had a Right to fill up the Vacancy immediately. | 
Election. | 

Anſwer to z3duly. The Election into One of the Vacancies is enough : 


3d Objec- It was not neceflary to ſpecify which. 


tion to Dæ- 
fendaut's 


ech 4thly. As to the Swearing in of Richardſan It is alledg- 


Auſwer to 60 * that he was fworn in before L. T. and 7. B. then 
gti Objec- ** Bailiffs of the Burrough, in Due Manner, and Acco p- 
ede wat « 1NG to the Uſage and Cuftoja of the ſaid Burrough ;* And 


EleQion. 6 that he had taken All the requiſite Oaths:“ And they 
might have traverſed this, and taken Iſſue upon it. But 


they have demurred generally: And this is good on Gene- 


ral Demurrer, However, theſe Slips may be amended, 
on Motion, TEE; 


ly. nat Po 
8 always ariſe io Corporations, upon every Caſe of Neceſſity. 


tion to Re- 


moval. A Pardon will haye the ſame Effect in this Caſe, as in 


all Others. 


Where the Corporation is nt poſſeſſed of the Power, 
the Amotion is o per legem terre, 


An AccerTANCE of @ Corperator's Surrender does not 
pes ale AS 4 Disfranchiſement, 


As to the 11 LIED Power given by the Charter Such 
a Power is Nor ALLE DGED: And the Court will 207 
preſume ſuch a Power againſt the Crown, ity ea 


As to the Caſe of the Corporation of Neale Nothing 
was done in it: Mr Fetherſ/lanhaugh had for very many 
Years deſerted the Corporation ial { 
pended granting the peremptory Mandan, 


As to Lord Bruce's Caſe in 2 Strange 819. It is only a 
looſe and miſtaken Report of it. 


As to the Caſe of Rex v. Plimpron—lt is not ſtated, nor 


can the Counſel on the other vide give any Account of it, 


We do not contend ** That the Crown can disſranchiſe a 

« Corporator by Writ :” But We ſay that the Crown may 

give Nctice of the Determinations of the Law; which its 
Miniſters are to execute. | | 

Ft Lord 


The Counſel! for the Crown replied That Powers do 7 


therefore the Court ſuſ- 


mfg 


* * 


——ů— 


Palm. 532. is ſimilar to the Caſe of a Bond : There, Young 


Eaſter Term 431 Geo. 2. 


11 — - — D % 8 


— 


* Lord Cee reports what We have cited out of Baggs P. 535» 
Caſe, as the Determination of the Court ; not as his own ex- 
trajudicial Opinion. 

As to the Dencaſter Caſe We have cited it from Lord 
Raymond; We do not know what the Man was. [v, 2 Ld, 
Raym, 1564. 


As to the Cauſe of Removal, We do not ſay “ That a 2d ObjeQia 

« Portman was net chliged to attend the great Court ;* But 22 te the 
© That it was not neceſſary to the Exiftence of that Court ;* * 
Nor is it fhewn to be contrary to the Obligation of their 

Oath of Office. Mon-Attendance might indeed be a Miſde- 

meanor, but is vor A Cauſe ef ForkrElTURE ; eſpecially, 

without SYECIAL Damage ſhewn, And it is ſuch Miſ- 
demeanor, that an Indidt ment or Information will lie againſt 

a Corpora tor for it : So that there MIGHT /ave been a pre- 

vious Candiction in the preſent Caſe. 


And though this is an Information, not a Manda mus; 
yet this Man has here ſet out his own Title ; which appears 
upon his own Plea to be a 2 One: And therefore the 
Court mujt give Judgment x d r him, And this ſeems a 
very adequate Remedy. If a perſon be improperly elected, 
He is to be removed by 'a Judgment of Oufter. Afterwards, 
indeed, Thoſe who have Right may be admitted, upon a 
Mandamus. SY | 


It does not appear that this Court was a Cox ORA F 3d Objedtia 
Aſſembly of the Mayer, Railiffs and Burgeſſes, And, as to a n te w 
CONTUMAC10Us Refuſal io attend I here is no Pretence emova 
to ſuppoſe it: They are only faid © Not to have attended 
upon due Notice given of the Great Courts.“ There was 1 
no PARTICULAR Summons to attend them; nor any Þ A R- q 
TICULAR Call, for their Advice and Aſſiſtance, i] 


A Corporation can do no impertænt Act without their 4tbObje®i- 


: on to the 
Seal, And this Great Court was o Court of Record. ee 


As to the want of Perſanal Notice - This is not like the sthobjecti- 
Caſe of a Bond: which obliges the Obligor to u Notice, 9710 the 


Removal. 


: 
— — gp mg, >; 


covenanted to find Proviſions for the Steward Oc, 


Vanae lers Caſe too is quite of another Tendency and 
Conſideration : There, the Notice was proper Notice to the 
whole Body; and was taken to inelude every Member, 


The“ nur Notice given” is * wt alledged to be given“ V. ante, 
Perſonally ro them: And therefore is not confeſſed by the 17; 579: 


«« Duc Nos 


Demurrer. « tice had 


© been give 
Ac «Ken, of the 
' ®helding,, 


«Wc 


4 Mika. So. 8 — a 


„ 


Eaſter Term 31 Geo. 2. 


. 


P. 536. * As to Lord Shrewſbury's Caſe— The Clerk of the Mar- 
ket is certainly an Office that muſt of Neceſſity be conſtant- 
ly attended : And the other Offices there ſpecified and 
hinted at, are ſuch as are of Neceſſity, for the Adminiſtra- 
tion of Juſtice ; and where the Public muſt ſuffer by the 
Officers not attending, 


Non- Inhabitancy is no Part of the Charge againſt theſe 
Portmen : Tis Nn- Attendance at 5 ſucceſſive Courts, But 
there was no Reaſon for them to think of any sp ECIALOc- 
cafion for their Attendance ; nor any Particular Metice to 
any ſuch Purport. 


2d Point—The Court will not ſupport an Uſurpation 
againſt Law. | 


iſt Objecti- The Words are © Reſidue of THEM ;".* Major part of 
on to De- THEM: Andthey are i © ass$EMBLECGY, All whie 
fendant's Expreſſions import a Number of Perſons ; at leaſt, more 
Election. han One Individual, 


The Caſe of the Burgeſs of the Devizes was conſidered as 
the Act of the nineteen: And that Corporation was a fluc- 
tuating Body; and any Majority of their Number for the 
Time BT might do the corporate Acts. 


Two may ele, in the preſent Caſe; provided they agree; 


And Two are certainly tbe Major Part of Two. And 


theſe Words are not merely directory. No Power of Elec- 
tion is given to ONE only, 


And this can't be preſumed, They ought to have 47 
ledged and hewn ſuch a Power. 


athObjeai- The Bailiffs had no Power to adminiſter the Oaths, 80 


on to De- that the Defendant did noT take them duly and effectu- 
fendant's 4 ly. 2 
Election. 


It was impoſlible for us to traverſe what they never al- 
ledged, | 


Loxp MansFieLD now delivered the Reſolution of the 
. Court. | 


Reſolution The General Queſtion upon the Plea is, © Whether the 
olthe Court. 4 Defendant has ſet out a Title to the Office of a 
« Portman of the Town or Burrough of Ipfavich,” | 


The Title he ſets out is, That upon a Vacancy made 
by Removal, He was duly elected, ſworn, and admitted 
into the ſaid Office to fill up ſuch Vacancy, 


His Right therefore 'muſt depend upon two general 
Points; iſt. Whether the Vacancy was duly made ; 


2dly. If 


ti 


1. us 


lh 


n 


c 
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* 2dly. If it was, Whether the Defendant was duly * P. 537. 


elected admitted and ſworn, 


Upon the firſt Point, the principal and inaterial Objece 


tions are TWO; 


1ſt, That the Corporation of pu, had no Power ts 


mode. 


2dly. Suppoſe they have no Power, the Cauſe of Amotion 
is not ſufficient, 6 


Upon the ſecond Point ; one ObjeQion is chiefly relied 
upon; dis. That, after the Amotion, Tames Wilder being 
the o LY remaining Portman, the Election under which the 


Defendant claims, was si LY By hin: But One can 


not elect. eb 
Then his Lordſhip ſtated the Record; which ſee before 


pa. 517, De. | | 


Upon the firſt Point, | 
1ſt Objection— That they had no Power to amove. 


This Objection depends upon the Authority of the ſecond 


ſolved, * That no Freeman of any ry are can be dif- 


*« franchiſed by the Corporation; Unleſs they have Autho- 


* rity to do it either by the expreſs Words of the Charter, or 
« by Preſcriptian: But if they have net Authority either 
« by Charter or Preſcription, then he ought to be convicted 
„ by Courſe of Law, b-tore he can be removed. And this 
appears by Magna Charta, c. 29: Nullus liber homo ea- 
« piatur, vel impriſonetur, aut difſeifietur de libero tene- 
* nente ſuo, vel libertatibus, vel liberis conſuetudinibus 
** ſuis ce niſi per legale judicium par ium 2 vel per 
« legem terre, And if the Corporation have Fower by 
* Charter or Preſcription to remove him for a reaſonable 
«« Cauſe, that will be per legem terre : but if they have 10 
« ſuch Power, he ought to be convicted per judicium pa- 
« rium ſuorum & ce. As if a Citizen or Freeman, be at- 
* tainted of Forgery, or Perjury, or Conſpiracy, at the 
* King's Suit Sc. or of any other Crime whereby he is 
s become infamous; en ſuch Attainder, they may remove 
him: So if he be convicted of any ſuch Offence which is 
« againſt the Duty and Tru/t of his Freedom, and to the 
* public Prejudice of the City or Burrough whereof he is 
« free, and againſt his Oath; (as if he burnt or defaced 
« the Charters or Evidences of the City or Burrough, or 
« eraſed or corrupted them, and is thereof caxrvifed and 

| * attainted ;) 


1ft Objeci· 
on As to 
the Fower 


eſolution in Bagg's Caſe, 11 Co. 99: Where it was re- * 


— m— 5 „„ 
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P. 8 38.“ attainted ;) Theſe and the like are good Cauſes to re- 


* move him. And although they have lawful Authority 
either by Charter or Preſcription, to remove any one 
from the Freedom, and that they hawy juft Cauſe to re- 
% move him; yet if it appears by the Return, that they 
te have proceeded againſt him, 2vithovt hearing him anſwer 
e to what was objected, or that he was not reaſonably wwarn- 
, ſuch Removal is void and ſhall not bind the Party; 
% quia quicungue aliquid flatuerit parte inaudita alterd equum 
tec licet /tatuerit, haud equs furrit ; and ſuch Removal is 
„ againft Juſtice and Right.” 


Previous Conviction was not a Circumſtance at all 
neceſſary to the judgment in that Caſe : For there was uo 
Hufficient Cauſe of Amoval at all, There too, the actual 
Removal was by the ſeledt Body, (the Mayor and q of the 
Maſters ;) which can not be, except by Charter, By-Law, 
or Preſcription, 


There are three Sorts of Offences for which an Officer or 
Corporator may be diſcharged : 98 


iſt. Such as ha ve no immediate Relation te lis Office ; but 
are in themſelves of ſo infamous a Nature, as to render the 
Offender unfit to execute any public Franchiſe. 


24. Such as are only againſt his Oath, and the Duiy of 
his Office as a Corporator ; and amount to Breaches of the 
_ tacit Condition annexed to his Franchiſe or Office. 


3d. The third Sort of Offence for which an Officer or 
Corporator may be diſplaced, is of a mixed Nature ; as 
being an Offence nor only aguinſt the Duty of his Office, but 
«e//o a Matter indiddable at Common Lax. . 
The Diftinction here taken, by my Lord Ceke's Report 
of this ſecond Reſolution, ſeems to go to the Power af 
T RIAL, and z the Power of Amztion: And he ſeems to 
lay down ** that where the Corporation has Power by 
Charter or Preſeription, they may iy, as well as re- 
„% move; But where they have u ſuch Power, there mult 
be a previous Corvidion upon an Indiftment.” So that 
#fter an Indictment and Conviction at Common Law, this 
Authority admits, * That the Power of Aniotion is incident 
e EVER Corporation,” | | 


But it is now eſtabliſhed, © that theug/ a Corporation has 
« expreſs Power of Amotion, Yet, for the i Sort of Of- 
« fences, there miſt be a previcus Indictment and Corvittion,”” 
And there is no Authority ſince Bagg's Caſe, which ſays that 
the Power of TRIAL as well as Amotion, for the ſecond 
Sort of Offences, is not incident to every Corporation. 


- | In 


Ay” —e— — wrt ES —U— a. —ů— * 0 
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1 Geo. 2. 1 3 
. # In Lord Bruce's Caſe, 2 Strange 819. The Court ſays,“ P. 539+ 
ity % The Modern Opinion has been, that a Power bf Amoti- 
be on is intidem to the Corporation.“ 
ww We all think this Modern Opinion is r;g/t. It is neceſ- 
ey fary to the good Order and Government of Corporate Bo- 
8 dies, that there ſhould be ſuch a Power, as much as the Po- 
1 er to make By-Laws. Lord Coke ſays, * * There is 4,,, Co. 98. 
＋ « tacit Condition annexed to the Franchiſe, which it he a, 
* « breaks, he may be disfranchiſed.“ 


But where the Offence is merely a __ Ais Duty as a Cbr- 
all ator, He can only be tried for it 55 the Corporation, Un- 
leſs the Power is incident, Franchiſes or Otfices might be 


* forfeited for Offences ; and yet there would be > Mears to 
* earry the Law into Execution. 
. Suppoſe a By-Law made © to give Power of Amotion for 
6 7uft Cauſe, ſuch By-Law would be good. If ſo, a Cor- 
ar 2 by Virtue of an incident Power may raiſe to them- 
elves Authority to remove for juſt Cauſe, Hongb not eæpreſa- 
but V given by Charter or Preſcription. | 
he The Law of Corporations was not ſo well underſtood, and 
ſettled, at the Time of Bagg's Caſe, as it has been fince. 
of And“ Whether a Power of Amotion was incident to the 
he « Corporation,” could be 2 Part of the Queſtion in Judg- 
ment in that Caſe, or neceſſary to the Determination of it. 
_ The Power of Amotion was there exerciſed by the je/2 Bo- 
Li ay; and the Cauſe wes inſufficient ; the Offence not being 
= — of the three Kinds for which a Corporator could be 
disfranchiſed. And the Diftin4ion & there taken, as to the et co. 99. | 
Mode of Trial, is certainly not Law. For though the Cor- a. | i 
as poration has a Power of Amotion by Charter or Preſcripti- {1 
af on, Vet, as to the firſt Kind of Miſbehaviours, which have | 
* no immediate Relation to the Duty of an Office, but only 
by make the Party infamous and unfit to execute any public 
44 Franchiſe: TuESs E ought to be eſtabliſhed by a previous 
ult Conviction by a Jury, according to the Law of the Land 
= (as in Caſes of general Perjury, Forgery, or Libelling, Sc.) 
ont : We therefore think the Court was well warranted in Lord 
| Bruce's Caſe, to controvert the Authority of the Propoſition, 
has collected from what is ſaid in Bagg's Caſe, © That there can 
f- * be #» Power of Amotion, unleſs given by Charter or 
8 „ Preſeription:“ And We think that from the Reaſon of 
nat the Thing, from the Nature of Corporations, and for the 
ond Sake of Order and Government, This Power is Id Nr, 
| as much as the Power of making By-Laws. 
In The ſecond Objection upon this Point was, That the 24.ObjeQi- 
Cavs is not ſufficient, Os 
Vor. I, L 1 The gone of 


Removal. 


th th „ n 
= 4 


Lem 31 Geo. 2. 


un — 


* P. 540. * The Plea ſets forth two ſtated Days in the Year, vis. 
the 8th Day of September and Michaelmas Day for holding L 
Great Courts at the Moot- Hall; and “ that the Bailiffs n 
© may call a Great Court at any other Time.“ Great Courts b 
were called on the 13th of January, the 15th of April, A 
the gth of June, and the 19th of June, 1755. Before the fl 
Helding of the ſaid ſeveral Courts reſpectively, du ex Notice had 
been given of the Holding thereof reſpectively. The Plea ſtates 


— 
- 


likewiſe another Great Court on the 8th of September 17553 'F 

due Netice of the Holding thereof having there been previ- in 
ouſly given, And the Portmen removed did not attend he 
theſe Courts ; but wilfully abſented themſelves, an 
It is not ſtated ** that the removed Portmen had ER SS- — 

« L Notice; And the Fact certainly is that they FR 
cc had not: For, where perſonal Notice was given to an- tie 
ſwer the Charge, the Plea alledges it preciſely, and in a r 

| different Manner; Beſides, if Truth would have warranted 
® The De. them, they might have “ amended. 
| Counſel had ſed d; b findi & 
ö ounſeſ had once ed to move to amend; but it up, on n 

| their Facts inſufficient to ſupport it. „ | N As 
: The Notice then of Holding theſe Great Courts muſt = 
4 have been by ſome cuſtomary Signal, (as Sounding a Horn, ly 

| or Tolling a Bell;) which the removed Portmen, in  FaQ, 4 
il might know nothing of, 1 
5 It is not alledged that the Portmen's Preſence was neceſ- ſen 
h ſary to the Holding the Great Court; On the contrary, the 2 
0 Preſcription is alledged to be, “ that the Bailiffs, Bur- bs 
5 oo F and Commonalty, or /o many of them as wouLD alle 
| 6 be preſent, have met, or aſſembled in the Moot- Hall.“ 7 

* It is zo: alledged particularly, that any particular Buſi- 

2 neſs was obſtructed or defeated by the Portinen's Abſence. 5 
1 The Plea alledges, © that they auilfully abſented :” But that N 8. 
4 is a Conſequence of Law. In Pleading, they muſt alledge tha! 
i | Fas, from which the Court may judge Whether the A We 
4 1 ſence was wilful;” Upon which F acts, Iſſues may be ta- | 
In ken, and tried by a Jury. Þ F 
[he It is clear frem the Plea, that the Portmen had full Notice | * 
of the CHARGE againſt them, and full Opportunity to have « th 


been heard : And therefore-I lay all the Objections upon 
that Head, out of the Caſe, But, if the CHARGE was in- 
ſufficient, they had no Occaſion to defend themſelves, 


i} This brings the whole to the Queſtion, „Whether an 
1 * Abſence from four occaſional Great Courts, and One upon 
* a ſtated Day, ſo circumſtanced, is a ſufficient Ca us E of 

% Anction. 
: There 
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* There is no Authority which ſays it is, Though the“ P. 541. 
Uſual Signal is given for holding a Great Court, a Member 
may not know of it : Though he ſhould know of it, he may 
be innocently abſent, where he thinks his Preſence not at 
all neceſſary, and where he does not imagine that any Bu- 
ſineſs of Conſequence is to be propoſed. 


In the Caſe of Rex v. Mayor and Aldermen of Carlijle, * *Trin.1920. 
The Court argued in this Manner, That where an Alder- © G- 1. B. 


man receives a Summons to appear at the Common Council, 1 


he might conſider that his Preſence was of no Conſequence, 383, 346.1 


and ſo ſtay away; And becauſe he might innocently ſtay 
away from the Common Council, It was holden, that he 
ſhould have had a particular Summons to meet the Mayer 
and Aldermen : And for want of ſuch Summons, an Amo- 


tion by the Mayor and Aldermen, at that Common Council, 
was holden to be void. 


There is not an Officer or Freeman in the Kingdom, 
(who is a Member of an Aſſembly,) that might not be re- 
moved or disfranchiſed, if this DoQrine was given Way to. 
At Times, Every Alderman, Every Common Council Man, 
not neceſſary to the Conſtitution of the Aſſembly, 4ncwing- 
ly omits attending. 


It is not neceſſary, and would be highly improper at pre- 


| ſent, to ſay what kind of Abſence, or under what Circume 


ſtances, Non-Attendance may be a Cauſe of Forfeiture, It 
1s ſufficient that the Abſence, with all the Circumſtances 
alledged by his Plea, is not a Cauſe, | 


And We are All of Opinion that it is t. 


The ſecond General Point is, © Whether the Defendant 24. Point; 
« was duly elected, by the One remaining Portman.” But (viz. The 
that is now become unneceſſary, If it had been material, Valid) of 


We are inclined to ſupport the Election. 3 


$ * tion.) 
However, It is not »ow neceſſary to enter into Hat 


Point ; becauſe We are, upon the former Point very clear 
that the Cauſe of Amotion alledged and relied upon in 


* the Plea, is not @ ſufficient Cauſe of Amotion.“ 


JupGmenrT for the Kix. 


Ll 2 Rex 


— tonne cnc nam 
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P. 542. Rex verſ: Mary Mead. 


the Inſtance of Jo/n Wilkes, Eſq ; to bring up the 
dy of Mary Wilkes Wife of the ſaid John Wilkes, and 
Daughter of the ſaid Mary Mead, before Mr, Juſt. Deniſon ; 


| ; Habeas Corpus having iſſued in the laſt Vacation, at 


Mrs. Mead now brought Her into Court, 


The Subſtance of the Return was, That her Huſband, 
(having uſed her very ill,) i Cunſideration of a great Sum 
which She gave him out of her ſeparate Eſtate, conſented to 
her living alone, executed Articles of Separation, and cove- 
nanted (under a large Penalty) never to diſturb Her or an 
Perſon with whom She ſhould live. That ſhe lived wit 
Her Mother, at her 4&un earneſt Deſire; and that this 
Writ of Habeas Corpus Was taken out with a View of ſeizing 
Her by Force, or ſome other bad Purpoſe. 8 


The Cour held this Agreement to be a formal Re- 
nunciation by the Huſband, of his Marital Right to ſeize 


Her or force Her back to live with Him. 


And they ſaid that any Atempr of the Huſband to ſeize 
Her by Force and Violence, would be a Breach of the Peace, 
They alſo declared that any Attempt made by the Huſband, 
to moleſt Her i» Ber Preſent Return from W, eftminſter- Hall, 
would be a Contempt of the Couri. And they told the 
Lady, She was at full Liberty to go where, Fro to Whom, 
She pleaſed, | 


V. Rex v. Clarkſon et al. 2 Strange 444, 445: Where the 
Court only took Care that the Young Lady ſhould be un- 
der no illegal Reſtraint z and ordered a Tip-Staff to ſee 
Her ſafe Home, to her Guardian's, as had been formerly 
done in Lady Harriet Berkley's Caſe. | | 


Rex v. Captain Liſter, Huſtand of Lady Rawlinſm 
1 Strange 478. | 
Lady Jane's Caſe M. & H. 17 C. 2. B. R. 
Rex v. Johnſon, 1 Str e 79. H. 19 . 2. 2 Ld. Raym, 


1334. S. C. A Child was delivered id its proper Guardian 
by the Court, | q 


Rex v. Smith, 2 Strange 982 : Where indeed the Boy 
was only ſet at Liberty; And Johnſon's Caſe was ſaid to be 


carried tos far. 


Rex v. Griffith, H. 8 W. z. B. R. And 


Lady Catherine Ameſley's Caſe. 
Rex 


lian 
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Rex verſ. Wright, Clerk. 
R. De Grey ſhewed Cauſe againſt quaſhing the In- 


— 


LY I dictment. 


Mr. Serjeant Hewitt had moved to quaſh this Indictment 
charging the Defendant, That He, being a Spiritual Per- 
ſon, did Tax A % Farm ſeveral Lands c; againſt the Sta- 
tute of the 21 H. g. c. 13. F. 1. For that xo Indifment will 
lie, where a Statute creates à zeww Offence, and gives a par- 
ticular Remedy. On Monday 13th February 1758 (upon 
Mr. De Grey's then comming to ſhew Cauſe); the Serjeant 
propoſed Three Objections : vis. 


Mt, An Indi4ment will not lie: It ought to be a Proceed- 
ing by Action, or by Information; (which are the two par- 
ricular Methods of proceeding, ſpecified and preſcribed by 
this Statute.) | 


2d. Ng Offexce is here charged. For OccuraT1on is the 
Offence for which the Act gives the Forfeiture : And here, 
10 Occupation is charged ; 


& Farm. 


zu. It can net be proſecuted at the s E285 1o*8s: For the 
Words of the Act are!“ in any of the King's Courts.” 


Firſt——An Indi&ment will net lie: Becauſe the Statute 
creates the Offence, and has preſcribed a particular Method 
of proceeding ; and has 2 General Words. It enacts © that 
no Spiritual Perſon ſhall take to Farm Cc; upon Pain ta 
« forfeit 107. for every Month that He &c ; The One Half, 
« of which Forfeiture to be to the King; the Other Half, 
« to every ſuch Perſon that will ſue for the ſame by Origi- 
nal Writ, Bill, or Plaint of Debt, or by any Information 
« in any of the King's Courts.” 2 Hawkins, P. C. c. 25. 
$4. Pp. 211. is in Point, That where a Statute makes a 
«* new Offence, and appoiots a particular Manner of pro- 
« ceeding, an Indictment will =o lie.“ Cr. Fac. 64.3, 644. 
Caſtle's Caſe (1 Exception) is alſo moſt expreſs in Point. 
4. Mad. 144. Rex & Regina v. Marriott. S. P. Rex v. Gluff, 
Caſes temp, Will. 3tij. B. R. 104. S. P. * | 


quaſhed Nifi, (ora Rule to ſhew Cauſe,) on a Motion heard ex parte, 


LoD MansSritio= Let us hear an Anſwer to this 
Objection firſt: For it ſeems a ſtrong One; this being 
No OrFENCE at ComMMon-Law. 


Mr. De Grey, contra, proceeded to ſhew Cauſe on Be» 
half of the Proſecutor. 1 
| $ 


% 
# 


*P. 543. 


is only © That he did TAKa 4 


® But this 
was only 
only. 
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iſt. As to the 1ſt Objetion—— 


P. 544 2 Hale's Hiſt. P. C. fo. 171. is expreſs, that if the AQ 

does alfo contain a probibitory Clauſe, the Offender may be 

indicted upon the prohibitory Clauſe, notwithſtanding the 
Penalty. 52985 | | 


- Caſile's Caſe Cre. . 643. M. 20 J. 1. is incorrectly 
reported : as 8 ** Rep. 247. S. C. Which ſays 
e that the Indictment was quaſhed for ſome of the Ex- 
s ceptions.“ Therefore Ca/le's Caſe is not an Authority 
in the preſent One: As it is only a partial Report upon 
Memory; and has miſtakes in it (as 4ol. inſtead of 20/.; 
for one Inſtance.) 1 Moi. 34. Crefton's Caſe on 17 C. 2. 
c. 2. To reſtrain Non-Contormiſt Miniſters from inhabit., 
ing in Corporations,” is moſt full and clear in Point to 
+ The two the contrary. 1 Ventr. 63. S. C. this very Objection was 
laſt are diſallowed. 3 Keb. 75. Rex v. Baker. Raym. 219, S. C. * 


looſe Notes; 
and ad- 
Journed. 


As to the 2d Objection, The Occupation 1s only to aſ- 
ad. certain the Quantum of the Penalty; wiz. 100. for every 
Month that he ſhall occupy: But the TAK IN G © Farm, 
is the Offence prohibited, WER | 


zd. As to the 3d Objection. The Indictment may be brought 
at the Seſſions, and proſecuted there. | 


In anſwer to the Caſe cited in Support of the 1ſt Objec- 
tion, of Rex et Regina v. Marriott according to 4. Med, 144. 
Ld. Ch. J. Holt held againft the other two Judges, Dolten 
Eyre; and thought an Indictment the proper and rea- 


fers to 4 Mad. 144, and obſerves that it was again/f the Opi- 
nion of Ld. Ch. J. Holt. 1 Shower 398 is S. C. Dominus Rex 
v. Marriott; And the Reporter, (who Himſelf took the 
Objection,) ſays “ That the Rule was pronounced by Ld, 
« Ch. J. Holt, conſentientibus aliis, thus“ Let it lay.” t 
1 But Eyre | |: | 
added, “It cannot be maintained 1 dovbt.” Note alſo, that Shower's Report of 
what paſſed in this Caſe, is of Tre 4. W. & M. (as likewiſe indeed is 4 Med. 
£44:) But  Carthew's is of Hil. 4 M. EM. which is two Terms latter. vs 


Lo RDUMANSTIEIDI always took it that where new 
created Offences are only prohibited by the general probibite- 
7 Clauſe of an act of Parliament, an Indictment will lie: 

But where there is a prohibitory particular Clauſe ſpecifying 
| only particular Remedies, there ſuch particular Remedy my 

| be purſued. For otherwiſe the Defendant would be liable 
5 to a double Proſecution: One upon the general Prohibiti- 
an, and the other upon the particular ſpecific Remedy. 

i | | | Therefore, 


ſonable Method. Carthew 263. S. C. Rex v. Marriott, re- 


——_—. 
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ores 
* 


* Therefore, if there be any Doubt or Difficulty about 
=_ Matter, it will be better to enlarge the Rule, till next 
erm, 


Mr. Juſt. Dez VISO laid down the DiſtinQion thus; viz. 
That where an Offence is not /o at Common Larw, but made an 
Offence by Act of Parliament; yet an Indictment will lie, 
where there is a Sub/antive prohibitory Clauſe in ſuch AQ 
of Parliament; (though there be afterwards a particular 
Proviſion, and a particular Remedy given:) But it is * other- 
wiſe, where the Act is nt Probibitory; but only inflicts 
the Forfeiture, and ſpecifies the Remedy, þ 


Mr, Jul. WiL.morT alſo took it ſoz and that this Point 
had been ſettled, later than any of the Caſes cited. [In Hil, 
2 G. 2. B. R. Rex, v. Penſacks, and alſo in Rex v. Malard, 
the ſame Term, It was ſettled “ that an Inditment will 
not lie, where an AQ of Parliament makes a new Offence, 


* and preſcribes a particular Method of Proceeding,” 


He ſaid He had always underſtood it to be a ſettled Di- 


tinction between a ſubſtantive independent Clauſe, and a 


Prohibition ſub mode. 


And, it would be hard to puniſh a man ui for the 
fame new Offence. 


Mr. Juſt. DE Miso Zi, Ad does not ſeem to me to 
give the King aLowe, a Power to proſecute at all, for this 
new Offence. However I ſhall give no Opinion now, as 
the Rule is enlarged. 


On this Day, Serjeant Hewitt informed the Court that 


Mr. De Grey gave up this Matter. 


Lord MansrisLp—l do not at all wonder at it: I 
thought he would do ſo, I have looked into it: And 
there is nothing in it. That Caſe of Crofton had been de- 
nied many Times, Beſides, Mr. Clayton has informed me 
of a Caſe that was determined upon the 3d ObjeQion, © of 


© its being at Seſſions.” 


RuLe © Toquaſh the Indictment,” ape ABSOLUTE, 


— — 


— 4 ——  — 


Rex ver/. Inhabitants of Bank-Newton. 


WO — 


See this Casz abridged, in the TABLE; and at large, in 
the Quarta Edition of my SETTLEMENT=-Cases, 


No, 145. pa. 455+ 


Rex 


P. 545» 


*V.2H. 


$4 poſt 
03, 804g 
805. 


*P. 548. 
Saturday, 
15th April 
1758. 


alledged ſeemed to be within the Ads of Parliament made 


Tueſday, 
18th April 
1758. 


" . 


— —— — — 


Eaſter Term 31 Geo. 2. 
Rex verf, Peach et al. 


AUSE was now ſhewn againſt an Information whiek 
© had been moved for, at the Application of ſome Per- 


ſons who now appeared to be a Parcel of infamous Cheats 


and Gamblers, againſt ſeveral others of the sau Profeſ- 

on and Character; for a Conſpiracy to cheat them out of 
about gool. at a Foot Race, by a moſt ſhameful Tranſ- 
action of Fraud, Colluſion, and Bribery, to induce the 
Racers to run Booty, | S229 


But it appearing moſt clearly to the Court, and it being 
too plain to be diſputed by the Counſel for the Proſecutors 
themſelves, that the Parties complaining and thoſe complain- 
ed of, were (all of them alike) a Parcel of infamous 
Cheats 


The Co ux v unanimouſly refuſed to give the Complai- 
nants the EXTRAORDINARY AHHance of this Court, to 
enable them to attack their Brethren in Iniquity, (who 
had probably, as the Court not without Reaſon ſuſpeRed, 
quarrelled with them about the Diviſion of their ill- gotten 
Spoils :) They referred the Complainants to the ordinary 
Remedy of Action or Indictment ; eſpecially as the FaQs 


to prevent exceſſive Gaming, And, accordingly, 
The RuL x to ſhew Cauſe “ Why there ſhould not be 
an Information againit them,“ was p18cHarGeD:; 
* Carleton ex dimiſſ. Griffin ver/. Griffin. 
HIS was a Special Caſe in Ejectment, brought up- 


| on the Demiſe of John Griffin, the Teſtator's Heir at 
Law. A Verdict had been given for the Plaintiff, ſubject 


to the Opinion of this Court, on the following Caſe : Jobs 


Griffin (the Teſtator) being ſeiſed Sc. and being &c, on 
the 2d of May 1752, wrote upon a Sheet of Paper with his 
own Hand as follows; vig. Know all Men by theſe Pre- 
« ſents, that 1 John Griffin &c, make the aftermentioned, 
« my laſt Will and Teſtament : And when it pleaſe God ta 
« cal] me, I pray God direct my Relict. I make my pre- 
„ ſent Wife, my whole and ſole Executrix of what it 
« hath pleaſed God to bleſs me with, I order my Son 
Jol Griffin, my Son by my firſt Wife, 600/, I have 
« Cool. in the three per Cent. Annuities: Which I order, 
not to be ſold ; but Torder my Wife to leave the Inte- 
« xe thereof to help to bring up my Daughter La- 

Diner. 


i 


-. 1 n & 


bang OO OTE 


— 


% diner. I likewiſe have two Freehold Houſes in Fc; 
46 ed are the Premiſſes in queſtion : ] Which are to be 
for the ſame Uſe, to help to bring up my Daughter 
« Laviner, and her Heirs for ever, My 4 to take 
« Poſſeſſion of the Annuities at her Age of 25, And if it 
4 pleaſe God my Daughter die before her Mother, and un- 
« married and without a lawful Heir, then the ſaid two 
« Houſes to go to my ſon John and his Heirs for ever.“ 


It concludes—** I pray God to bleſs and direct my Wife 
« and Daughter and Son, And I die in Peace with all 
„ Mankind; And I hope the Lord Jeſus Chriſt will re- 
« ceive my Soul, And this is my laſt Will; and not any 
te other, ad Day of May 1752.“ | 


FR dd 


And he ſubferibed it, at the ſame Time when he wrote 
it: But there was 10 Seal nor Witneſs to it, 


And it was further ftated, that on the 5th of January 
1754, He wrote on the ſame Sheet of Paper, the following 
Words, vis. © Memarandum—Blackman-Street, gth Ja- 
4 r 1754 : Whereas I have laid out H.; on a Lighter 
& called FE and the Barge called the Lemon c; All 
« theſe, and alſo all Sc; at my Death, All ſhall be at my 


« preſent Wife Mary's Diſpoſal. And this not to diſan- 
& nul any of the former Part made by me, the 2d of May 
*« 1752 : Except that = Wife ſhall not be liable to pay 
& to my Son Jon Hc. Witneſs my Hand, J. Griffin, Sen. 


N. B. The Will was written on the firſt and ſecond Sides 
of a Sheet of Paper: And the Codieil was begun either 
upon the End of the Second or the Beginning of the , 
Third, and written upon the 3d Side. (Which Cir- 
cumſtance Lord Mansfield thought material, though 
not deciſive.) 


And all this Codicil (or whatever it may be called,) re- 
lated only to the PezRSONAL Eftate and not at all, to 
the REAL, 


The Teſtator ſubſcribed this in the Preſence of Three 
Witneſſes. And then he took the ſaid Sheet of Paper in 
his Hand, and declared ir to be his [.afſt Will and Teſ- 
tament, in the Preſence of the ſaid 3 Witneſſes ; and then 
delivered it to them, and deſired they would atteſt and ſub- 
ſcribe it in his Preſence, and in the Preſence of each other : 
Which they accordingly did. 


* this Special Caſe, Two Queſtions are reſerved for 
the 


pinion of this Court: viz, 


——— — — — — — — — 
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—— 


1ſt. Whether the Republication of the ſaid firſt Will, 1 
e's 1752,) upon the 5th of January 1754, be a Pub. Wo 
rcation or Republication of his firſt Will, within the Statute Tel 
of Frauds, © x er: © Eſt: 
4 6 | 
2d Queſtion, Whether any Eſtate paſſed by the firſt Will, «1 
ei hei ty the Daughter or to the Mother, 8 * 
: 0 
Mr. Bernard argued on Behalf of the Plaintiff, John Lar 
| Griffin, Heir at Law to the Teſtator. 
| 2 
1 This was no good Will, to paſs Lands, beyond all Doubt, pal 
l till the gth of January 1754. And what happened then was not 
l neither a Publication nor a Republication ſufficient to make 
it 2 good Will within the Statute of Frauds, Here are ** 
1} two diſtin Inflruments at two different Times: The firſt, Uſe 
| UNATTESTED, relating to the Real Eſtate ; The ſecond, Fo 
1 figned, publiſhed, and atteſted according to the Statute of the 
| — relating to the Perſanal. But the firſt was origi- a | 
| zally bad; and could not be made good, by the ſubſequent cite 
N Tranſaction. In Support of which Aſſertion, He ment ion- 1 
ed the Caſe upon Serjeant Maynard's Will, cited in Comprs col 
: 384. in the Caſe of Acherley v. Vernon et al. 0 
He likewiſe ed Prophraſe v. Ld, Lauſines & of, K 14. : 
Ann. Rot” lp 620, (on the Earl of Bath's Will,) which is 
alſocited in the Caſe of Acherley v. Vernon, Comyns 384 ; 
Where the firſt Will was only executed, not atteſted ; And 
on making a Codicil to it, the Teſtator, took the Codici) in | 
one Hand, and the Will in the other, and. ſaid * This is tr 
* my Will &c ; And I publiſh this Codicil as Part thereof ;” put 
*P. : and ſign the Codicil in the Preſence of the Witneſſes who 
'* 551+ x ſubſcribed it in his Preſence : It was holden to be no Re- 
publication of the Will. And this Caſe allo proves that N 
there can be no Republication by Implication, as it was there 
expreſsly determined: But the Will ought to be re- execu- 
ted: or otherwiſe a Deviſe of Lands ſhall not be good. pe 
Co 
Second Queſtion, No Eſtate paſſes by this Will, either to | be 
the Mother or. to the Daughter : But it deſcends to. the W 
Plaintiff Jo/n Griffin, as Heir at Law to the Teſtator. | (x1 
The Statute of Uſes does not operate; becauſe there is Yi 
no Tranſmutation of Eſtate :. Without which, no Uſe can | W. 
ariſe, Now here the Eſtate never paſſed out of the Heir be 
at Law. 2 
3 
He made 3 Sub-diviſions, under this ſecond Queſtion, a 


iſt Sub- | 8. 
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iſt Subdiviſion, No Eſtate paſſes to the Mather. The 

Words of the Will muſt ſquare with the Intent of the 
Teſtator. And here the Words do not extend to the Real 
Eſtate ; becauſe they are accompanied with the Word 
« FExecutor.” Precedents in Chancery 471. Piggot v. Penrice, 
« ] make my Niece Gore, Executrix of all my Goods, Lands, 
and Chattels,” Her Lands of Inheritance did x paſs : 
Though She had no Term, or Intereſt for Years, in any 
Lands whatſoeyer. 


2d Subdiviſion (of the 2d Queſtion ) Nor does any Eflate 
aſs by this Will to the Daughter, Ihe Heir at Law ſhall 
hoe be diſinherited by a ſtrained Conſtruction. 


3d Subdiviſion (of the 2d Queſtion.) The Statute of 
Uſes cannat operate for want of a FTranſmutation of Eſtate: 
For here, it never paſſed out of the Heir at Law; and 
therefore no Uſe could ariſe, For no Uſe can ariſe without 
a Tranſmutation of Poſſeſſion. To prove which Poſition he 
cited 1 ft. 271.6. 6 Rep. 17. 6, 18. a. Sir Edward Cleve's 
1 Rep. 176, a. 6. 1 Leon. —Haore 569. So that no Uſe 


could here ariſe. And no Eftate or Intereſt paſſed either 


to the Mother or Daughter under this Will, 
Therefore He prayed Judgment for the Plaintiff, 
Mr, Burrell contra for the Defendant, 


1ſt Queſtion. Whether the Publication of the ſecond In- 
ſtrument in the Manner as ftated, is a Publication or Re- 
publication of the former within the Statute, 


2d Queſtion, Whether any Eftate paſſes, either to the 
Mzether, or Daug/ter. 


*Firſt, The firſt Will indeed has not the Requiſites ap- 
pointed and required by the Statute of Frauds (29 C. 2. 
c. 3.) as aſſential to a Will of Lands, But that Statute has 
been always /iberally conſtrued, in Favour of Wills. 3 Peere 
Minz. fo. 252, 254. Stonehouſe et Lx v. Sir John Evelyn, 
(the laſt Point,) is a Proof of this: Where it was holden 
That the Teſtatrix's owning her Hand was ſufficient ; 
« though the Witneſſes did not actually ſee her ſign,” This 
was a liberal Conſtruction as to the Per/on fgning, So has 
been the Conſtruction alſo as to the Witneſſes atteſting, 
2 Chancery Caſes 109. Anonymous: A Will atteſted by 
3 Witneſſes, who were nat 5 goa together, but ſubſcribed, 
at ſeveral Times, was decreed to be good. 2 Salk, 688. 
Shires v. Glaſcack. The Atteſtation was pg good, 

Ecaute 
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becauſe the Teſtator might have ſeen the Witneſſes ſub- 
ſcribe, through a broken Window. So, 3 Lew. 1 Lemayne v. 
Stanley: As to the Teflator*s Signing his Name. 


The Will was dated the 2d of May 1752, and was ſub. 
ſcribed by the Teſtator z but was not then indeed, either 
witneſſed or ſealed. But it may be conſidered as intended 
to be afterwards executed. | 


Then in January 1754, He added a Codicil, on the ſame 
Sheet of Paper; took the ſaid Sheet of Paper in his Hand; 
declared 1 T to be his Will; and defired the Wineſſes to at- 
teſt iz, This muſt be either a Publication, or a Republica» 


tion. The very Caſe reported in Comps 381. of Acherley 


v. Vernon, M. 10 G. 1. in Chancery, was a Determination, 
That what Mr. Vernon there did was a Republication; And 
de that the Will and Codicil made but one Will: ? And this 
Determination was affirmed in the Houſe of Lords. 


2d Queſtion, Whether any FE/ate paſſed to either the 
Mother or the Daughter by this Will: (For if any Eſtate 
paſſed to either, the Plaintiff in EjeQment cannot recover.) 
2 Siderf. 75. Marret v. Sly, is a Proof of great Allowances 
and Indulgence to the Teſtator's Manner of Expreſſion, 


[See 3d Point of that Caſe z where the Words were 
very falleEngli/A] h 


In the preſent Caſe, they took (reſpeQiyely,) a Chatrel- 
Intereſt to the Wife; an Eſtate in Fee to the Daughter : 
Or at leaſt, they took /uck an Eſtate as is ſufficient to 


_ preclude the Plaintiff; (whatever, their Eſtate may, in Ni- 


P. 553. 


cety of Law, be.) 


As to the Words of the Will—The firſt Clauſe relates 
only to the Wife, as Executrix, * I order Jo/n Griffin Gool. 
I have 600. in c. I leave the intereft c, to help to 
« * bring up my Daughter Sc. I have two Houſes c: 
« Which are to be to the ſame Uſes, vi. to help to bring up 
« my Daughter“ c. —He meant a Chattel. Intereſt to the 
Mether, for the Benefit of the ir till She came to 
25 Years of Age; and T0 tbe Daughter from her Age of 25, 


The Remainder is deviſed to the Heir at Law, after the 
Death of the Daughter, unmarried and without lawful 
Heir, in the Life-time ot her Mother. Therefore he ſhall 
not have it BEFORE that — N 727 3 2 . 
6 R . Cro, Fac. 75. Equity Caſes abridged 179. | itle 
Denies pf 6. 2 . 2 194. Newland . 8 phard, 
(a firong Caſe ;) Where a Deviſe of the Produce and 
Intereſt, in Truſt for the Grand-Children, till 21, was 
gecreed to. paſs the abſolute Right and Property of r 

ca 


{; 
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Real and Perſonal Eſtate, to the Grand Children after that 
Age: For the Heir at Law was to have no Concern in it. 
So here, John the Son of the Teſtator, was to have no Con- 
cern in this Eſtate, All the Death of the Daughter. 


Boreaſton's Caſe 3 Rep. 19. was holden to be a veſted Re- 
mainder. So here, it is a ved Remainder in the Daugh= 
ter. Therefore the Plaintiff can have no Demand. W here- 
fore he prayed that the Pofea might be delivered to the De- 
fendant, 


Mr, Barnard in Reply— 


iſt, The Teſtator taking up the Paper in his Hand, ſaid, 

« This is my laſt Will and Teſtament,” or © IT is my lat 

« Will and Teſtament,” Which Act and Manner of Ex- 

reſſion can only mean the /n/?rument that he had tern ſigu- 
ed in their Preſence. 


The preſent Codieil has wo Word! of Confirmation: Nor 
does it at all relate to Land; but ly to perſonal Eftate. 


2d Point, Neither the Mother or Daughter took any 
Eſtate. The Words are, © I likewiſe have two Freehold 
« Houſes, which are to be Cc. to help to bring up my 
4% Daughter Laviner, and her Heirs for ever Sc. And if 
«© my Daughter dies unmarried and without lawful Heir, 
{© jn the Life-time of her Mother, then to go to my Son 
% John and his Heirs for ever.” As to the Mother, the 
Words are, I make my Wife Mary Griffin Sole Executriæ 
« of all that it hath pleaſed God to bleſs me with.” And 
there is no Other Dilpoſtion, to the Mother, 


An Eſtate ſhall never be taken by Implication, but from 
Neceſlity, And here is no Neceſlity, 


*Lord Maus IE LD. The Caſe is accurately ſtated: p 
For it is net ſtated to be either a Will, or a Cadicil; but a 
SHeeT or Pr ER, written &c, 


. as This is a Will of an illiterate Man, drawn by him- 
elf. | 


At firſt, In 1952, the Teſtator did not know that any 
Witneſſes were neceſlary, In 1754, he had found that they 
were neceſſary. Then he makes a ſubſequent Diſpoſition 2 
Which is a Memorandum to be added to it. But he does 
not call this a Cadicil ; Nor does the Caſe fate it to be fo, 
He plainly conſiders the whole as one entire Diſpoſition : 
And he expreſsly declares in the latter, That he does 
« not thereby mean to diſannul any Part of his former 
& Deviſe or Diſpoſitions.”” There 
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There is not a Nittle in the latter, that relates to the Real 
Eſtate. Therefore the only Intent of having the 3 Wi- 
neſſe;, was and muſt be to authenticate the FORMER, 


The Signing the former, does 10 Harm; It makes it 
more ſolemn; but does not Hurt it. | 


Then the Publication of it is as of « Will/—He takes up 
the Sheet of Paper, and holding up the /aid Sheet of Paper, 
ſays „It is my Will.“ And certainly, He did not mean a 
Part of it only; but the hole of it. And he deſires them 
to atteſt it All this muſt relate to the Whole that was 
written on this Paper, 


The Second Point is as plain upon the bare reading, ag 
any Argument can make it, | | | 


There can be no Doubt of the Deviſe to the Daughter; 
whatever may be the Doubt of the Intereſt bequeathed to 
the Mother, till the Daughter comes of Age, for her Main- 
tenance, But it is ſufficient to bar the Plaintiff that an In- 
tereſt is given to One of them. 


Therefore it is clear for the Defendant on both Points. 


Mr. Juſt. Dr nxs0w concurred —A Man may make his 
Will at different Times: And the Witneſſes may atteſt at 
different I imes. Here an illiterate Man makes and ſigns his 
Will; In which there is a Deviſe of Lands. To be ſure, 
if He had died before Atteſtation, the Deviſe of the 
Land had not been valid. But afterwards, he adds more 
to it on the ſame Sheet of Paper, and declares ** That he 
« does not thereby mean to diſannul any Part of his former 
« * Deviſe and Diſpoſition ;** and ſigns it; and then takes 
the Sheet of Paper in his Hand, and declares it to be his 
laſt Will and Teſtament, in the Preſence of 3 Witneſſes ; 
and deſires the Witneſſes to atteſt it: Which they do in 


his Preſence Tc. 


This muſt be conſidered as One rr IRE Vill, made at 
different Times; and atteſted agreeable to the Statute of 
Frauds, | 


As to the Second Poi n T—It is not at all material, Mat 
Sor T of Intereſt the Wife and Daughter, or either of them 
take under this Will: It is ſufficient, that they take eme 
Sort of Intereſt ſufficient to preclude the Plaintiff's Demand. 
And this they certainly do, | * 

J r. 
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Mr. Juſt. WI LNMor concurred with Lord Mansfield and 
Mr. Juſt. Deniſon. He alſo conſidered this as an entire In- 
ſtrument, and as a Continuation of the former AQ, 


The Teſtator himſelf calls it a © Memorandum, (not 
a Codicil z) and declares © that he did not mean thereby 
ﬆ« to diſannul any Part of his former Deviſe or Diſpoſiti- 
« ons.” He only takes up the Conſideration of ſome- 
thing further that had occurred to him, ſince his writing 


the former: And it is not material, whether he does this, 


at two Days or at two VEARS Diſtance from writing the 
former Part. A Man is not obiiged to make his whole 
Will, all at the ſame Time. 


And the Teſtator's having originally fg4ed the former 
Part, is out of the Caſe, and makes no — For it 
was not at all neceſſary or material to it, as a Will of per- 
ſonal Eſtate; and the Signing alone, unattended with the 
other Requiſites, was not ſufficient to render it effectual as a 
Will of Land: Therefore it was totally immaterial, And 
in January 1754, having written the Memorandum with 
his own Hand, on the ſame Sheet of Paper, He takes the 


ſaid Sheet of Paper in his Hand, and declares ** 7t is his 


« laſt Will and Teſtament;“ and deſires them to at7eft it as 


ſucb, in his Preſence and in the Preſence of each other: 


Which they do. So that there can be no Sort of Doubt 
that this was a good Publication of this as his Will, within 
the Statute of Frauds, 


As to the Second Pot n T—lt is not at all material, wat 
Species of intereſt the Teſtator's Wife and Daughter, or ei- 
ther of them may have in theſe Houſes; provided that they 
or either of them have /uch an Intereſt as is ſufficient to in- 
title them to the Poſſeſſion of the eſtate ; For #f they have 
ſuch an Intereſt in them or in either of them, the Plaintiff 
cannot recover in EjeQment againſt them, 


Now | ſhould think that there is a CHaTrTe L-Intereft in 
the Mother, But be that as it may, here is a Deviſe to 


ce the Daughter and her Heirs,” expreſsly ; (however in- * P. 5564 


accurately this illiterate Teſtator has worded what accom- 
anies it:) and therefore She ſeems to have a ee; (though 
iable to be controlled by certain Events that may happen.) 
But thus much at leaſt, is clear; viz. that his Sen (John 
Griffin, the Plaintiff's Leſſor,) was not to take, TiLL the 
Teſtator's Daughter ſhould be dead without I ue. 


So that it is extremely clear and plain, that errher the 
Mother or the Daughter have u, an intereſt as intitles 
them to the FPoſſeſſion of the Eſtate. 


Per * Cur. unanimovſly, 
Let the Pos rA be delivered to the DE:EnDanrT. 


Rex 


Mr. ſuſ- 
tice Feſter 
was ablent. 


—_— 


— 2 — 7 2 —— _ — 
- — N 


—— ̃ ꝙ——— 22322 —j ̃ã̃ ã — ??? = a 
2p" 2 — a < - — 


. 
— — 


3 


Thu rſday 
aoth April 


1758, 


P. 557. 


not ſigned by the Parſon, Vicar or Curate. 
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Rex ver/. Young and Pitts, Eſquires. 
A Motion was made on 1oth May 1757, for an Infor- 


mation againſt theſe two Juſtices of the Peace, for 
arbitrarily, obſtinately, and unreaſonably rxerusING To 
GRANT A L1CENCE to One Henry Do, to keep an Inn at 
Everſley ; where it was alledged and {worn to be fit and 
proper and even neceſſaty that there ſhould be an additional 
One, (there being One there already ;) and for which Oc- 
cupation of keeping an Inn, this Man was (as theſe two 
Juſtices themſelves had allowed on a former Occaſion) a 


proper Perſon, they having before licenſed Him to do ſo 


at another Place. 


Upon this Original Motion 
Lord MansritLD and Mr, Juſt, DEZ Mison were of 
Opinion, that notwithſtanding this was a Matter left in a 
great Meaſure to the Diſcretion of the Juſtices, Yet if it ap- 
eared to the Court, from ſufficient Circumſtances laid be- 
ore them, that their Conduct was influenced by partial, 
oppreſſeve, corrupt, or arbitrary Views, inſtead of exerciſing 
a fair and candid Diſeretion, The Court might call upon 
them to flew the Re axons whereby they guided their Diſ= 
cretion : And therefore they were for granting the Rule to 
ſhew Cauſe, as prayed, But, 53 


Mr. Juſt. Fos EM (who happened to know the Place, 
and ſaid there was another Houſe of good Entertainment 
there already,) mp it ſufficient to make a Rule upon 
the two Juſtices © To ſhew Cauſe why they ſhould not 
GRANT * this Licence,” And | 


Lord Mans FIE Ip and Mr. Juſt, De Nis concurred 
with Him, to expreſs the Rule in that Manner, though the 
* Subſtance was the ſame : becauſe, if they did not ſhew 
ſufficient Cauſe, the Conſequence muſt be granting an in- 
formation, 


The Cov xr therefore unanimouſſy— (Mr. Juſt, Vilnot 
being abſent in Chancery) made a Ru, « upon theſe 
two Juſtices to ſhew Cauſe ** uh they did not 
« GRANT His Licence to this Henry Day.” 


On Monday 25th of June 1757, upon ſhe wing Cauſe 


The Juſtices, by their Affidavits, made u Perſonal Objections 


to Day; but conſidered the Certificate as inſrfficient, becauſe 


The 


ä 
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; The Court was of Opinion “ that the Certificate, 
« being ſigned by 3 or 4 reputable and ſubſtantial Houſe- 
« keepers, &c, was ſufficient.” But though the Juſtices 
had miſtaken the AR, the Court cleared them from any 
wrong Motive. 


But it being ſuggeſted © that the preſent Parſon and 
« Churchwardens were ready to gn a Certificate in his Fa- 
*« your,” The Court enlarged the Rule to the firſt Day of 
next Term; with a view that He might be licenſed at Mi- 
chaelmas, if there ſhould be no other Objection than what 
aroſe from the Certificate's not being ſigned by the Parſon 
and Churchwardens; and the Matter (which ſeemed to 
have raiſed great Heats, and was ſtrongly ſupported by Sir 
Fobn Aſtley, on the Part of Day,) be accommodated. 


The Rule was accordingly enlarged in theſe Terms, viz. 


That the firſt Day of the next Term be farther given 


« them, to ſhew Cauſe why they have not granted, &c.” 


NM. B. By 26 G. 2. c. 31.4. 1. It is enacted, That upon 

anting Licenſes by Juſtices of Peace, to any Perſon, to 
— an Alehouſe, Inn, &c. Every ſuch Perſon ſhall enter 
into a REcoGNIZzANCE in 10. with two ſufficient Sureties, 
Each in 5/; or One ſufficient Surety in 101; under the 
uſual Condition, for maintaining of Good OrDer AND 
« RuLE within the ſame.” 


By § 2. It is enacted, That no Licence to keep the ſame 
ſhall be granted 7 any Perſon NOT LICENSED the Year pre- 
ceding ; UNLEss ſuch Perſon produce, at the General Meet- 
ing of the Juſtices in September, a CERTIFICATE under the 
Hands of the Parſon, Vicar or Curate and the Major Part 
of the Churchwardens and Overſeers, Ok ELSE of 3 or 4 re- 
putable and ſubſtantial Houſekeepers and Inhabitants of the 
Pariſh or Place where ſuch Ale-houſe is to be; ſetting forth 
„That ſuch Perſon is of good Fame, and of ſober Life 
*«# and Converſation.” And it ſhall be mentioned in ſuch - 
Litence, That ſuch Certificate was produted :“ Otherwiſe 
ſuch Licence ſhall be null and void. | 


By 5 3. No Licence ſhall intitle any Perſon to keep an 
Alehouſe in any orRHER Place, than that in which it awas 
FIRST kept, by Virtue of ſuch Licence: And ſuch Licence, 
with regard to ALL 0THER Places, ſhall be null and void. 


On Friday 18th of November 1757. Mr. Norton again 
moved (and moved it as a new original Motion) tor an I- 
FORMATION againſt theſe two Juſtices of Peace; who, he 

Vor. I. Mm ſaid, 


_ . 
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ſaid, had at their laſt general September Meeting for grant- 


ing Licences, till rgrs1sTED in refuſing to grant this Li. 
cence, notwithſtanding what had already paſſed in this Court 


upon the ſame Subject and Occaſion. Of this Fact he had 


Affidavits: and he alſo produced freſb and circumſtantial 
Affdavits, as to the Merits ; vig. the Neceſſity of ſuch a 
Licence, and the Conduct of the Juſtices in their Oppoſi- 
tion to it. 


Lord MaxsrIEIDb— What paſſed before was, ( That the 


« Court did not think any thing CRIMINALLY imputa- 


e to theſe Juſtices.” The Court then gave no Opi- 
nion as to obliging them to grant the Licence: But, on 
the contrary, expreſsly adjourned the Conſideration of 
the Reaſons of their Refuſal. 


This former Rule was only kept on Foot, in order to ob- 
tain the MATERIAL END of it : But as to the Behavi- 
our of the Juſtices, with regard to the criminal Com- 
plaint againſt them, the Court diſcharged them from 
any Imputation of Crime or arbitrary Intention to op- 
preſs the Man. | 


The Cour therefore now made the /ike Rule, upon 
theſe FxEsH Afidavits, as they had made upon the former, 
and ordered that both Rules ſhould come on togetber. 


Sir Richard Lloyd (on Saturday 11th of February 1758.) 
accordingly ſhewed Cauſe upon both Rules. 


He obſerved that it was a Sort of Rule never before 
granted; and which He had known refuſed 25 Years ago. 
He faid he never knew a Rule made upon Juſtices, to ſhew 
Cauſe © Why they did not grant a Licence,” or to enforce 
them to do ſo; Unleſs there was ſome Charge of Corruption, 
Partiality, Bias, ot other Imputation upon the Juſtices, 


Lord MansF1ELD anſwered That the Affidavits upon 
which the Original Motion was made did import ſuch a 
Charge ;—And the Motion was originally made upon that 
Foot And that the Rule was put into its preſent Form, 
out of TenDzErwEsS to theſe Gentlemen, and Regard to the 
Fairneſs of their Character. 


And they did indeed, upon the former Cauſe ſhewn, ap- 
pear to be free from Blame, as to any Criminal Imputation. 


But yet if they have no reaſonable Objection to the Man, 
they oucGurT 79 licenſe him: And if they have any Reaſon, 
they ouGUT te Give it, For though they have, it is true, 

a Diſcretion 


fal 
7 ut 
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a Diſcretion in theſe Caſes, yet it muſt vor be permitted to 
them to exerciſe an ARBITRARY and UNCONTROTLED Powwer 
over the. Rights of other People, and in Cafes where their 


Livelihoods are fo eſſentially concerned. 


Sir Richard Lloyd argued and infiſted that the Legiſlature 
has made them the $0LE Judges, as being ſuch who, from 
their Reſidence on the Spot, muſt he know the Perſons and 
their Characters, and alſo the Circumſtances of "Fime 
and Place. And the Legiſlature has even excluded Juſtices 
of Peace of other Diviſions. And the Juſtices thus intru/?2d 
have a Right to judge Fox THEMSELVES: No Man can 


judge for another. And this Power is truſted to them, by 


the Con/titution, by the Legiſlature, 


It may be very dangers; to them, to be obliged to give 
their Reaſons publickly : Though they may have very ſuffi- 
cient Ones to ſatisfy their own Minds and to direct their own 
Judgment. 


And if they are thus intruſted, Why are they liable to be 
called to an Account by any other Juriſdiction; unleſs 
they act faultily and wilfully wrong? Indeed, if they do 
wilfully wrong, let them be puniſhed ; But where they act 
quite conſcientiouſly, they are not accountable to any Body. 


Now theſe Gentlemen ſay, and they swr AR too, „that 
« they really judge this Houſe to be an 1MyROPER HOUSE; 
« and this Perſon to be an IM RO ER PERSON; Ard that 
« this is their real and fncere Opinion.” 


This Queſtion fes ALL the Fuſtices in Fngland : (I 
mean, ſetting aſide the luv uTAT ION of wilful Miſb-haviour,) 


Lord Mansr1tLD—Moſt certainly, No body donbts of 
the Thing; ſetting aſide every degree of Imputation It 
will not bear an Argument, 


Sir Richard repeated the Juftices Reaſons for their Refu- 
ſal; and concluded with ins1sTING on their RicuT to 
judge for THEMSELVES, 


* Mr. Young, being in Court, ſpoke (very handſomely) e P. 560. 


in exculpation of himſelf from any ill Intention ; and 
declared very ſolemnly, © that He had acted accord- 
« ing to his real Sentiments, and the beſt of his Fudg- 


« ment.” 


Lord MaxsFIEID—It is a Matter of too much Conſe- 
quence, and too much Length too (as I am obliged 
to go away,) to be determined now immediately ; 
Ang it may as well ſtand over till next Term, as fo 
little Time of this Term is left. : 

ADJoURNED. 
M m 2. On 


— 
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On Thurſday 13th of April 1758. This Caſe being 
mentioned again—Lord Mansr1ieLD propoſed altering the 
Rule, by making it *© To ſhew Cauſe why there ſhould not be 
„an INFORMATION againſt them :” For fo, He faid, it was 
originally moved, and this was the true and proper Foot to 
argue it upon ; (And Mr. Norton declared that he propoſed 
to argue it upon that Foot ;) — Though in Tenderneſs to the 
Juſtices, and leſt the Country ſhould run away wirh a No- 
tion of their being under a Criminal Charge, it had been 
put into the Form that it at preſent ſtands in. (V. ante p. 
557.) And Mr. Nares, Counſel for the two Juſtices, not 
oppoſing or objeQting to this Alteration—The Rule was 
altered accordingly. 


And now this Affair coming on again, (for the laſt 
Time ;) | 


Lord MansF1e1.D again declared that the Argument 

ought to be taken up upon the Foot of Criminality in the 

- Juſtices : For it was ſo originally moved; it was the proper 

Mature of the Queſtion ; it was ſo underſtood by every 

Body; and ſo meant by the Court. For, (as He again ex- 

plicitly declared,) there was no Pretence, upon any other 

oot, to make a Rule upon the Juſtices, who have a Diſcre- 

tionary Juriſdiction given them by the Law. But though 

* y. poſt, ® DiscxETION does mean, (and can mean Nothing elſe 

p. 570.2 but) Exerciſing the beſt ag Judgment upon the Occaſi- 

1 on that calls for it; Let if this Diſcretion be wilfully 

Diſcretion. _— it is criminal, and ought to be under the Control ot 
is Court. 4 


Mr. Nares and Mr. Thurlow, for the Defendants there- 
upon argued ſtrongly and very largely, that the Juſtices had 
been fo far from acting criminally, that they had acted 
rightly, properly and honeſtly : And they hinted that the 
Court had already exculpated them from any Criminality of 
Behaviour, ERS | 


The Legiſlature have left this Juriſdiction ſo abſolutely 

to the Juſtices of the particular Diviſion, that no Appeal will 

lie from their Determination; as appears by 1 Salk. 45. 

which is expreſsly ſo, and is cited in 2 Strange 881, as a 
Proof of this Poſition. 


P. 561. Neither will any Mandamus lie to the Juſtices, to oblige 
them to grant the Licence ; even though they ſhould ap- 
pear to have refuſed it upon Reaſons which may be looked 
upon as very ſuſpicious at leaſt, if not very improper. 2 
Strange 881. (Rex v. Tuſlices of Worceſter) Giles's Cafe. 


Nor will the Court grant an Information, for refuſing to 
grant a Licence. Rex v Juſtires of Nottingham, where, 
they ſaid, an Information was denied, 


But 


— 
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But Per Cur. That Caſe was an Abuſe, a' groſs Abuſe, of 
their - Diſcretion : And the Information was therefore 

granted. And ſo it was in the Caſe of Bridgewater, 
upon the ſame Foot, of Abuſe of the Diſcretion in- 
truſted to them. 


The Counſel for the two Juſtices next obſerved that Day's 
having for many Years had a Licence to keep a public 
Houſe in another Pariſh, was quite an immaterial Circum- 
ſtance : For, by 26 G. 2 c. 31. $ 3. ſuch Licence was 46 ſo- 
lutely null and void, with regard to all or HER Places, V 
ante 558.) | 


The Affidavits on both Sides being then All diſtinctly 
read, It appeared (upon the whole Matter) that theſe 
two Juſtices had acted in this Matter with Fairneſs, 
Impartiality, Candor, and Juſtice ; that they really 
and fincerely thought both the Man and the Houſe u- 
PROPER 70 be licenſed ; and that they had very good and 
Sufficient Reaſons for ſo thinking and determining. 


Whereupon, their Counſel concluded with praying that 
the Rules made upon them might be diſcharged with full 
Coffs. | 


Contra, for the Proſecutors, Mr. Norton Cc. urged their 
Reaſons for making the Rules abſolute. 


The main Tendency of the Arguments of the Counſel. 
in Support of theſe Rules, was, to ſhew that the Refuſal to 
grant this Licence to Day, aroſe from PaxTIALITY to Mr. 
Barker the Lord of the Manor, who was the Proprietor 
(the Landlord) of the other publick Houſe already eſtabliſhed 
in the Pariſh, 


Lord Maxs FIELD once more declared“ That this Court 
had no Power or Claim, to review the Reaſons of Juſtices 
of Peace, upon which they form their Judgments in 
granting Licences; by way of ApypeaL from their 
« JUDGMENTS, Of OVER-RULING the DiscRET1ON in- 
* truſted to them.” 


But if it cLBARLY appears that the Juſtices have been 
partiully, maliciouſly, or corruptly influenced in the Ex RR“ ẽ 


cis of this Diicretion, and have (conſequently) AB USED“ P. 562. 


the Truſt repoſed in them, they are liable to Proſecution by 
Indid ment or Infor mation; or even, pollibly, by Aion, if 
the Malice be very groſs and injurious. 


- If their Jupou EN is wrong, yet their HART and lx- 
TENTION pure, God forbid that they ſhould be puniſhed ! 
And he declared that He thould always lean towards ſawour- 
ing them; unleſs Partiality, Corruption, or Malice ſhall 


clearly appear, 


The 


— 


== > — 

F m nz 

— — — — = 
i 


n 2 — . 


. — 


Eaſter Term 31 Geo. 2. 


N 
if 
1 


| The preſent Queſtion therefore only is, Whether theſe by a. 
| 1 „Gentlemen have been guilty of any Partiality or Malice, 7 [ 
(: (for Corruption is not pretended,) in the Reſuſal of this "» 
b . Licence.” BOS Bu 
0 Then He went minutely and accurately through All the —_ 
bi | Particulars both of the Charge and of the Defence. And 1156 
# he thought that upon the firſt and original Motion, the 2 
i Juſtices appeared to have been miſtaken in the Grounds of "= 
1 their Refuſal; in that they fixed it upon the want of the T 
4 Miniſters and Churchwardens Signing ; which they judged 
if to be requifite by the 26 G. 2.c. 31. (when it was nor.) * 
„ However, in this, they were not criminal; though they fore 
0 were miſlaken. And at that Time, they had no Perſonal denc 
5 Objection to Day. And therefore it was (from all that Caſe 
i' then appeared) reaſonable to expect that, upon enlarging 
. the Rule, they would at their next Meeting grant the Li- H 
5 cence ; which they had before refuſed, upon a Miſtake, of Hou 

| which they were ſubſequently informed. ther. 

q 4 ; in h. 
lll  Buts1nce this, and antecedent to ſuch next Meeting, And 
| there are come out ſeweral ſtrong pxRSONAL Object ions 10 to 1 

1 Da himſelf; (Which theſe Juſtices were the PRO ER Fudpes Hou, 
Vi of ;) Namely, His keeping and having long kept a Houſe Dr 

ip publickly retailing Ale Wine and Spirituous Liquors without N 
Ut being licenſed thereto ; His having been twice convicted of 

4% ſelling Spirituous Liquors, without a Licence ; His ſuffer- F 
0 ing a Day Labourer to drink a whole Day in his Houſe, ing 
5 in Harveſt-time, and afterwards vindicating it; His hay- mor 
if ing been charged with a Fraud, upon Oath ; Beſides an . 
5 Allegation in One of the Affidavits, That two notorious 7 
il Highwaymen and Robbers appeared at leaſt to have uſed a 
| * his Houſe as a Public Houſe, if they enjoyed no other and Y 
i more particular kind of Harbour and Protection in it.“ 1 
| And in reſpect to the Houſe, the Juſtices now ſwear that - 
i they are clearly of Opinion That One Houſe is ſufficient.” | 
I And they likewiſe clear themſelves, by the moſt ſolemn At- fro: 
| ſertions in their Affidavits, of all Criminal Imputation. * 

il | | | 

„ P. 563. Thereſore He concluded with declaring it as his Opi- 2 
nion, that there was no /ufficient Foundation for a CRIMINAL Co 
| Charge againſt theſe Juſtices. _ 
Ih | 

| Mr. Juſt. DznisoNn concurred. 


He alſo expreſly allowed the Diſcretionary Power of the 
. Juſtices in granting Licences; without Appeal from their 
Judgments, or having their jufl and honeſt Reaſons reviewed 
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by any Body. But yet an impreper and unjuſt Exerciſe of 
the Diſcretion, He faid, ought to be under Control, 


But it muſt be a LEARN and arraRenT Partiality, or 
wilful Miſbebawiour, to induce the Court to grant an Infor- 
mation: Not a mere Error in Judgment. And here is cer- 
tainly no clear and apparent Partiality, or vi/ful Miſbehavi- 
our, in theſe Juſtices. 


Therefore the Rules ought to be diſcharged. 


Mr. Juſt. FosTe x concurred in the general Principles be- 
fore laid down: And He thought that there was no Evi- 
dence of Partiality, Malice or Corruption, in the preſent 


Caſe. 


He declared againſt increaſing the Number of public 
Houſes; and gave ſeveral ſtrong Reaſons againſt it: And 
therefore He thought the Juſtices far from being to blame, 
in having come to a Reſolution “ not to increaſe them.“ 
And He was fatisfied that the Juſtices had Reaſon ſufficient 
to refuſe this particular Licence; both with regard to the 
Houſe, and alſo with regard to the Man refuſed. 


Mr. Juſt. WILMor concurred. 


He was very explicit, that the So LH Diſcretion of grant- 
ing Licences, is in the JusTICEs of the Divifion : And He 
moreover gave very good Reaſons why it ſhould be ſo. 


| And this Point (he obſerved,) is admitted at the Bar. 


Then the Sole Diſcretion being in them, the Role is in- 
variable, ** that this Court will never interpoſe to puniſh a 
* Juſtice of Peace for a mere Error in JuvGMEnT.” 


Therefore, even ſuppoſing them to have been miflaken 
from Beginning to End, yet there is no ground from any of 
the Aſhidavits, to inter any Partiality, Malice, or Corrup- 


* tion There is not the leaſt Tad, whereupon ſufficiently “ P. 56,, 


to FOUND any ſuch Apprehenſion and Belief even in the 
Complainants ; And the Juſtices themſelves do moſt ſolemnly = 
DENY it in their Athdavitss 


Per Cur. Both RuLes piscuarceD, with Cofts, 


Lord Mansr1er.»—There are t2vo diftint Reaſons why 
We ſhould give Cos rs: One, with regard to the Per- 
ſon complaining ; The Other, with regardto the Perſons 


complained of, For it appears, upon the r 
that 


—_ 


men... 
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that Day (the Perſon complaining) has perſevered in 
keeping this Houſe wir HO licence And it now 
appears that the Juftices who are complained of, have 
acted both boneftly and legally in refuſing to grant it, 
in a Place where there was already a Sufficiency. 


V. poſt. pa. 653. Rex. v. Athay Eſq; M. 1758. 32 G. 2. 


B. R. a like Point: And Rex v. Williams, Rex v. 


. 


Davit, and Rex v. Baylis et al; all three in P. 1762, 
2 G. 3. poſt, pa. 1317, & 1318. : | 


— JT 
wy Rex verſ. Inhabitants of Macclesfield. 
22 Apri | 
1758. See this Cass abridged, in the TABLE; and at large, in 
the Quarto- Edition of my SeTTLEMENT-CasEs, 
No. 146, pa. 458. 
Monday Rex verſ. Epiſcopum Dunelmenſem, 
24th April, | ü 
1758. R. Willes, on Behalf of Dr. Sterne, Prebendary of 
F. 567. the ſecond Stall in the Cathedral Church of Dur- 


ham, moved for a MAN DAUus to the Biſhop, commanding 

_ - Him to exerciſe his VisiTaToR1AL Power over the Ten- 
poralities of that Church, in the Inſtance herein after men- 
tioned : (In which Dr. Sterne had applied to the Biſhop to 
exerciſe it; Who refuſed to do ſo, unleſs under the Autho · 
rity of this Court.) 


And He alledged that ſuch Viſitatorial Power is given to 
the Biſhop, by the 4oth of their Statutes. 


Ard there is no other Method of trying this Queſtion, 
but before the Biſhop as Viſitor. 


Mr. Norton, for the Biſhop, ſaid that the Biſhop was not 
ſatisßed that He nap ſuch @ Peter: And therefore he pro- 
poſed that the Dean and Chapter ſhould be called in, to 
litigate it. 


N. B. The Merits of the Queſtion were © Whether the 
&* Succeſſer-Prebendary (Dr. Sterne) had a Right to 2 
% Years Profits accruing during the Vacancy. of the 
Stall, from the Death of Dr, Benſon, Biſhop of 
* Glouceſter, (the laſt preceding Prebendary:) Which 
intermediate Profits the Orher Prebendaries had 
** received, and divided amongſt them,” 


Lorp 


Biſhe 


FCC 6% 
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Loxp MansFiELD thought that an Action at Law was 
the proper Method ; and inſtanced the Caſe of Dr. Tounge v. 
Dy. Lynch, P. 26 G. 2. 1753. B. R.; and mentioned like- 


wiſe Canon Seagar's Caſe (who wasa Canon of the Church 


of Saliſbury) in Chancery. 


Whether the Biſbop can have a Juriſdichion to deter- 
„mine this Point; Or Whether Matters of Property in Cha- 
thedrals can be determined otherwiſe than according to 


the Courſe of the Law of the Land, is a great Queſtion.” 


And certainly the Dean and Chapter muſt have an Oppor- 
tunity to ſhew Cauſe againſt a Mandamus being iſſued to the 
Biſhop, to exerciſeſuch a Juriſdiction. 


* But in this particular Caſe, the Queſtion muſt be liti- P. 568. 


gated, not only with Members of the Body ; but with Ex- 
ecutors and Adminiſtrators of deceaſed Prebendaries : Over 
whom, tne Biſhop (ſuppoſing Him Viſitor, and as Viſitor to 
have Conuzance of ſuch a Caſe,) can have no Power. Which 
alone is deciſive againſt his Juriſdiction in this Queſtion, - 


Mr. Willes, perceiving the Court ſo ſtrongly againſt him, 
agreed to take nothing by his Motion, | | 


Rex verſ. Peters, et al'. 
O R 
Cavil verſ. Burnaford et al'. 


R. Huſſey ſhewed Cauſe againſt the iſſuing of a Man 


da mus. 


A Motion had been made by Mr. Whitaker (on 13th Fe- 
bruary 1758) for a Mandamus to be directed to the De- 
fendant John Peters, the County-Clerk, (who was the Stew- 
ard of the Court,) and alſo to the free Suitors of the County 
Court of the County of Cornwall, commanding them to 
proceed to final Fudgment in a certain Cauſe by Plaint in 
Replevin, commenced in the ſaid County-Court, between 
John Cavil Plaintiff, and John Burnaford, Anthony Pomery, 
and Nicholas Pe/yne, Defendants ; in which Cauſe the faid 
Febn Cavil obtained an Interlocutory Judgment in the ſaid 
County- Court. 


The Caſe, in ſhort was, — That Burnaford diſt rained 
Cawil, for Rent; Cawil brought a Replevin, in the Coun- 
ry-Court of Cornwall; And InTexLOcCUTORY ſ[uDGwmeNnt 
avas regularly entered; And a Writ of Inquiry of Damages 

| executed 
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* 
— — 


executed thereupon; and 2 4 aſſeſſed for Damages, and 
5 5. for Coſts, and ſo much more Coſts as the Court ſhould 
allow, This Inguiſition was ſet aſide for Irregularity, (vis. 
Want of Notice of executing the Writ of Inquiry.) 


The Defendant's Advocate there then moved“ To ſet 
* fide the ſaid (regular) inTERLOCUTORY JUDGMENT i- 
« ſelf; uron the Defendant's paying the Coſts of entering it, 
(to be taxed by the Steward,) —4 on avowing iſſuably .” 
And afterwards, on a ſubſequent motion to make ſuch 
Rule abſolute,“ it being urged by the other Side, that 
that Court had no Power to ſet aſide a regular Judgment,” 
the Judge took Time to adviſe. At a future Court, after 
gn from ancient Practiſers in the ſaid Court, and be- 
ing informed that it had been the conflant Cuſtom and Uſage 
97 * T9 SET ASIDE interlocutory Judgments, any time 
* before executingWritsof Inquiry therein, on theDefendant's 
paying the Coſts of entering the ſame Judgments, and plead- 
ing iſſuably to ſuch Actions inſtanter;“ and after having ful- 
ly conſidered the Affair in all its Cireumſtances ; and appre- 
hending it to be —_ to the Practice of this Court 
He declared his Opinion“ That it ought to be ſet aſide, 
and the Defendant's Avowry received, they having paid 
the Coſts, at the Time of filing it de bene eſſe, (which had 
been done in the Interim:) And accordingly He made a 
Rule, thus“ Cawvil v. Burnaford et al. It is Ordered, 
* fc, That the interlocutory Judgment entered in this 
*« Cauſe be SET SIDE, on Payment of Coſts taxed ; And 
that the Avowry filed in this Cauſe, de bene eſſe, laſt Court- 
„Day, be now, on Conſideration of the Court, made abſo- 
* lute: And therefore Rule for the Plaintiff in Replevin to 
** Plead in Bar to the Avowry.“ 


And the Judge of this inferior Court ſwears © That He 
*« acted with the utmoſt Impartiality in the Affair, and ac- 
* cording to the beſt of his Judgment and Underſtanding ; 
And, He apprehends and believes, according to the co x- 


TAN T UsaGE and PRACTICE eſtabliſhed and obſeryed 


in the ſaid Court.“ 


Mr. Whitaker's Motion was grounded upon the Inferior 
Judge's having exceeded his Authority, And He had cited 
2 Strange 823. Fox v. Glaſs, H. 1728. 2 G. 2. as the firſt 
Time that even this Court had ſet aſide xx GULAar Judgments; 
and 1 Strange 392. Bayly v. Boorne, M. 7 G. 2. where they 
doubted of an Inferior Judge's having ſuch a Power. 


On Friday laſt, (21ſt April 1958,) Mr. Huſſey ſhewed 
Cauſe Why this Mandamus ſhould not iſſue. And He made 
the two following Queſtions, 


iſt, Whe- 


A . 4 N 
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iſt. Whether the Judge or Steward of an inferior Court 
has a Right to sE T ASIDE interlocutory Judgments REG VU- 
LARLY obtained: x 


2d. Whether in this particular Caſe, the Steward of this 
inferior Court had a Right to do as he had done, and as is 
the Practice of that inferior Court. 


As to the 1ſt Queſtion-—He agreed they cannot grant 
new Trials. 1 Salk. 201. Regina v. Hill et al, and 2 Salk. 
650, the Caſe of Briſtol (which is S. C.) Brooke v. Exvers 
et al, 1 Strange 113. 8. P. A Mandamus iſſued to a 
Judge of an inferior Court, to give Judgment ;” though 
he had granted a new Trial. Therefore he would not con- 
tend that an inferior Court has a Right to ſet aſide a regu- 
lar Judgment, uxLEss it be to let in the Merits. 


* But they may do it in order to TRY THE MERITS. * P, 


2 Salk. 650. In the Caſe of the Mayor and Aldermen of 
Briſtol, It was holden, ** That an inferior Court could not 
„grant a new Trial.” However, it was long fince done 
by this Court: And they would alſo formerly ſet aſide reg u- 
lar Judgments, on putting the Plaintiff in as good Condi- 
tion as before. And it does not appear how the Court came 
to leave it off; as Sir John Strange fays (in the Caſe of 


Fox v, Glaſs) that, they had done. 


And it ſeems right in itſelf, and agreeable to natural Juſ- 
tice, to permit interior Courts to ſet aſide regular interlo- 
cutory [udgments, in Order to let in a Trial of the Merits. 
Indeed it is reaſonable, not to permit them to ſet aſide the 
Verdias of Juxies: Which is an exceedingly different 
Caſe from a Judgment by Default. 


As to the 2d Queſtion—In the preſent Cafe, the Steward 


acted rightly and reaſonably, upon the Circumſtances at- 
tending it. 


Mr. Whitaker, contra, for the Mandamus, 


The Letting in the Trial of the Merits, makes no Diffe- 
rence. 1 fay that an Inferior Court can not ſet aſide a regular 
Judgment after they have once exerciſed their Authority. In 


1 Strange 392. Baily v. Boorne, M. 7 G. 2. B. R. The 


Court thought it a Queſtion that deſerved Conſideration, 
« Whether the Judge of an Inferior Court could do it“ 
And there is no more Reaſon Why they ſhould have 2778 
Power, than that of ſetting aſide Ver dicts. I hey have no 
fuch Diſcretion, * Diſcretion” is another Word for ** Arbi- 
*trary Will.” 


Lo RD 


570. 
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Loxp MansF1ELD denied this Interpretation of the Term 
Diſcretion ; and referred to what was ſaid (a few Days 
ago) in the Caſe Rex v. Toung and Pitts, V. ante p. 


rd Coke ſays,* diſcernere per Legem, quid fit juſtum.” 


To which Obſervation, Mr. Juſt. WILuo r deſired to add 
another, from 5 Co. 100. a. Rooke's Caſe: © Discreg- 
„io is a Science and Underſtanding of diſtinguiſh- 
ing and diſcerning between Falſehood and Truth, 
„Oc &c z and nor to do according to arbitrary Will 
« and private Affection.“ | 


Mr, WaiTaxzx—But theſe Inferior Judges have xs Sort 
of diſcretionary Power of any Kind. 


Loxp MaxsrIzIp— That Caſe of Baily v. Boorne, in 

1 Strange 392, only ſays That it was a Queſtion that de- 

*P. 571. * ſerved Confideration.” But there is no Precedent or Au- 
| thority to the contrary of their having ſuch a Power. 


And it ſeems a Power neceſſary to the Exerciſe of Judica- 

ture; And is very different from the Caſe of ſetting aſide 

 Verpicts—This Power to ſet aſide interlocutory Judgments, 
ſeems incident to Juſtice. | * 


* Mr. Juſt. However, both Lord Mansfield and the other * two 


8 Judges, thought it might not be amiſs to look into it. And— 
Mr. Juſt. Dr iso x intimated as if there was ſomething 
| of this Sort before the Court, in + P. 28 G. 2. B. R. 
[+ It was in 


Hill, 1754. 27. and F. 1755. 28 C. 2. Eaftxvell v. Livermore : V. peſt. $12.) 
| Cur' adviſare vult. 


And now Lord Mansfield delivered the Opinion of the 
Court; having firſt deſired Mr. Huſſey to ſtate the Caſe, 

for the Sake of the Students: And He took this Opportu- 
nity of obſerving and declaring ** that Nothing mi/leads fo 
much as reporting the Determination of Courts of Juſtice 
«« without having a ſufficient and correct State of the Caſe ;” 
which, He faid, was only an ignis fatuus, leading People 
into Error and Miſtake, 


Here, the Queſtion, upon the true State of the Caſe, 
(which V. ante, p. 568.) appears to be © Whether an 1- 
„ ERIOR Court has Power #0 SET ASIDE a REGULAR 
© INTERLOCUTORY Judgment, in ORDER to let in the Trial 
« of the MexiTs,” | | 


60, 561, and 562.) And he ſaid that Disc kz TION is, as 


rt 
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And We are All of Us of Opinion, That they nave 
* ſuch a Power.“ There is no Authority nor even Dictum, 
to the contrary : Nor is there any Reaſon why they ſhould 
not have ſuch a Power; which is incident to the Doing of 


FTuſtice, 


Indeed there are Authorities which ſay, That an Infe- 
* rior Court can not grant a nEw TRIAL, or ſet aſide the 
* VeRDicT of a Jury, but for lrregularity.” 


But there may be many Reaſons Why they may be per- 
mitted to ſet afide an interlocutory Judgment, in order to let 
in the Merits ; which Reaſons will not hold fo far as to 
make it allowable for them to ſet aſide the Verdi of a Fury 
(One of which Reaſons may be that no Attaint lies upon 
e Verdict given in an inferior Court.“) And indeed the 
Setting aſide a Yerdid of a Jury, is too great a Power to 
be intruſted to an inferior juriſdiction. Yet 


We are, All of Us, clearly of Opinion“ That they may 
© ſet afide regular 1nTERLOCUTORY Judgments, in Order 
«** to let in the Merits:” both upon the Reaſon of the * P. 572. 
Thing, and for the Convenience attending it. 


That Caſe in 1 Strange 392. of Baily v. Boorne (V. ante 
p. 570.) proves nothing at all againſt this. And in 1 Strange 
499. Fewell v. Hill, H. 8 G. 1. An inferior Judge ſet aſide 
even a Verdict, for Irregularity, (or rather for Surprize ;) 
Which this Court allowed he might do. 


Mr. Juſt. Den1son added, that in the Caſe of Ea/tevell 
v. Livermore, (V. ante p. 571. in Margine) It ſeemed to be 
underſtood and agreed at the Bar, © That an inferior Court 
* could not ſet afide a Verdict, *® AT aLL:” But He finds * It is true 
that He has written a Note, at the Bottom of that Caſe, im- that there 
porting that He Himſelf thought that it ought not be taken re t 
for granted, /o generally as this is laid down, That they — — 
* cannot do it at all ;” For that He thought that an In- the Difcuffi- 
ferior Court may ſet aſide even a Verdict, for IRntGULA- on of that 
pry z though they are not to be truſted with a Power of car — 

tting aſide Verdicts upon the Merits. — . 
there pre- 
tended: nor any other Reaſon attempted to be given for ſetting aſide that Verdict, 
but becauſe it was a hard One, and ſuch as ought to be ſet aſide. 


And this, He ſaid, was certainly the It Diſindien; 
vis. That they may ſet aſide even Verdicts, for [rregularity ; 
but not upon the Merits. 


Where- 
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Wherefore Per Cur. unanimouſly, 


Let the Rule be made © That John Peters the County. 
Clerk, and the Free Suitors of the County-Court, 
. * ſhould ſhew Cauſe why a Mandamus ſhould not if- 
* ſue directed to them, commanding them to proceed 
* to final Judgment in a certain Cauſe by Plaint in Re- 
„ plevin commenced in the ſaid County-Court, be- 
* tween John Cawil, Plaintiff, and John Burna ford, 
Anthony Pomery, and Nicholas Pelyne, Defendants, 
* in which faid Cauſe the ſaid John Cawil obtained an 
*< interlocutory 7 in the ſaid County-Court, 
* onthe 12th Day of Odteber laſt ;*—be bischARCGED. 


RuLE DISCHARGED, 


*P. 573. * Rex 1 Collingwood Foſter, Edward Gallon, 


eorge Selby, and Thomas Mills. 
* Rules having been made abſolute, (laſt Tuęſday,) 


for four Informations in Nature of 2uo Warranto, 
againſt theſe 4 Defendants, reſpectively, © to ſhew by what 
Authority they claimed to be Chamberlains of Alnwick 
in the County of Northumberland—” 


Sir Richard Lliyd, on Behalf of the Defendants, moved 

(on Saturday laſt,) That there ſhould be o One 
Information againſt All the four Defendants, inſtead of 
rFouR diſtind and ſeparate Informations. 


Which The CovurT thought very reaſonable, upon the 
4th- Section of 9 Ann. c. 20. which runs thus—* And if it 
« ſhall appear to the ſaid reſpective Courts, That the ſeve- 
« ral Rights of divers Perſons, to the ſaid Offices or Fran- 
« chiſes, may properly be determined on One Information, 
« Tt ſhall and may be lawful for the ſaid reſpective Courts 
« to give Leave to exhibit One ſuch Information againſt 
« ;EVERAL Perſons, in order to try their reſpective Rights 
*« to ſuch Offices or Franchiſes.” 


Mr. Norton contra, for the Proſecution, urged that 
though the Court might indeed give Leave for this joining 
ſeveral Perſons Rights in One Information, yet they would 
not do ſo, if the Proſecutor judged that it might be incon- 
wenient to him. | 


Sir 
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Sir Richard replied that the Court would direct, unleſs it 
was he aon to be attended with Inconvenience. 


It ended in Mr. Norton's taking Time to conſult his Client. 


Which having done, He (this Day) ſaid his Client had 


no Objection to it; provided no Exception ſhould be at- 
terwards taken to ſuch Union of the ſeveral Cauſes. 


Cox. The Defendants cannot object to it, when the 
Court judge it to be proper. | 


* Challoner verſ. Walker. 


N Action of Debt on a Bond, Conditioned as fol- 

lows; after firſt reciting That whereas G. Needbam 
being ſeiſed in Fee Cc, died inteſtate fc, leaving a Son 
James Ic and Anne Needbam his Widow then living; And 
whereas James Ic were about to fell the Eſtate ; And alſo 
reciting the ſaid Anne's being married to a ſecond Huſband 
David Kinneir ; And reciting a Doubt having ariſen con- 
cerning her Right to Dower ; And whereas it was agreed 
that 30 l. Part of the Purchaſe-Money of the Eſtate, ſhould 
be left in the Defendant's Hands, in order to indemnity 
&c from the ſaid Claim c, And all Coſts Charges &&c - 
Then the Condition is, that if the Defendant and one 
Coulſon or their Heirs Executors and Adminiſtrators ſhould 
indemnify the Plaintiff from all and all Manner of Claim of 
Dower that might be made 3 V ſaid Anne Needham, as Wi- 


dow of the faid G. Needbam, out of the ſaid Premiſſes; and 


of and from all Cofts Charges Damages Demands &c, that 
may ariſe or happen by or from ſuch Claim Cc; then &c. 


Plea. That he has indemnified the Plaintiff. 


Replication that David Kinneir married the Widow; 
and exhibited a Bill in Chancery for Arrears of Dower — 
He anſwered the Bill; and expended 8 J. 10 5. for Coſts in 
the ſaid Suit. 


* 


To this Replication, the Defendant demurs ſpecially; 
and ſhews ſeveral Cauſes of Demurrer ; vis. 


iſt. The Replication, is not a dire Anſwer to the Plea. 
zd. No Iſſue can be taken upon this Replication, 


3d. 


P. 574. 


Tueſday, 
25th April 


1758. 


1 
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P. 575. 


* 


3d. No Breach of Condition is ſufficiently alledged in this 


Replication. | 
Mr. Aliham for the Defendant made two Points: 


iſt. Point, The Condition only extends to a Claim of 
Dower to be made by Anne Needham in her Lirs-time, 


2d. The Plaintiff has brought his Aion too foon : He ought 
to have ſtayed till the Suit in Chancery had been determined. 


Firſt Point—Conditions ſhall be conftrued favourably for 
Obligers. 1 Saund. 66. Butler v. Wigge—lt is ſo declared 
* by the Court. Cre. Llix 396. Greningham v. Euer 
There the ſame Rule was laid down. 2. Saund. 411. Ld. 
Arlington v. Merricke. 


And a Condition ſhall not be extended further than the 
Wards of it. 1 Ro. Abr. 489. 1 Ro. Abr. 426. pl. 6. 1 
Strange 227, Stibbs v. Clough. 1 Lutw. 5 36. Wilſon v. 
Conſtable. : 


Second Point—His Expence will be repaid him, if the 
Bill ſhould be diſmiſſed with Coſts, It is not like the Pay- 
ment of a Debt admitted to be due : This Condition is only 
to indemnify againſt a Claim. | 


Mr. Aſburſt for the Plaintiff, 


1ſt Point, 1ſt, This Breach is within the H"ords and 
Letter of the Condition. | | 


2d. It is clearly within the Meaning of it. 


Firſt Aſburſt and Walker purchaſed the Eftate, The 
Widow had claimed Dower. The Indemnification is againſt 
any Claim of Dower that ſhould be made by her. And the 
Suit is brought upon that Claim. 


Secondly—But it is clearly within the Intent of the Con- 
dition. And Mr. Altham's Caſes will not hold now : Be- 
cauſe Courts of Equity will now relieve againſt the Penalty. 


And Courts of Law therefore are leſs' ſtrict than formerly. 


M. 29 G. 2. B. R. Drummond et Ux' Adminiſtratrix of Afb 
Eſq; v. Duke of Bolton. 


| In the preſent Caſe, there was a Treaty for the Sale of 
the Eſtate; And a Bond (inſtead of incumbering the Deed 
| with 


* + 4 e U 2, 


come 
treat. 
them 
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with a Covenant) to indemnify againſt all Claim of Dower, 
and all Expences Cofts and Damages ariſing from any ſuch 


* 


Claim. Mr. Altham's Caſes of 1 Ro. Abr. 326, c, are 


not applicable to the preſent Caſe. 


2d Point The Plaintiff is certainly already damnified: 
And he is not obliged to wait for Reimburſements, ill. a 
Chancery-Suit ſhall be determined. Nor can he have Inte- 
reſt for his Money, if he was to wait till then. 1 Ventr. 
33, 36 & 78. King v. Atkins, 


Mr, Altham in Reply— 


iſt Point. The Condition is © To fave him harmleſs 
« from the Dower or Thirds that are or ſhall be claimed B * 
« Anne Needham, and from all Coſts Charges Damages c. 
« ariſing &c therefrom :” That is, from her Claim. 


* 2d Point—In 1 Ventr. 35, 36, 78. The Shilling was * p. 576, 


an abſolute Damnification: For there no Coſts were reco- 
verable, upon the Scire facias iſſued againſt King, to which 
He was obliged to appear. 


Lo RD MansriELD—This is the plaineſt Caſe that can 
come before a Court. He ſtated 2 Pleadings. And He 
treated the Objections, and the Caſes cited in Support of 
them, (and thus applied to, them,) as quite frivolous and 
nugatory; And, without the leaſt Doubt or Difficulty, 
over-ruled them, For the Caſe is more clearly within the 
Words and Meaning of the Condition: And the Obligee 
has been already damnified, and therefore has a Right to be 
immediately reimburſed, 


Mr. Juſt. Dey130N concurred in both. And He added 
that there was 30 J. left in the Purchaſer's Hands to indem- 
nify the Plaintiff: And the Indemnification is againſt the 
Claim, and all Conſequences of it. The Obligee has no- 
thing to do with the Claimant's Right: It is enough, that 
he is damnified by the Claim. And he is not to ſtay ill the 
Determination of the Suit: He has an immediate Right to 


be reimburſed. 


Mr. Juſt, FosTex and Mr. Juſt, WI or were clearly 
of the ſame Opinion: And Both of them explicitly declared 
themſelves to the above Effect. 


JupGwmenr for the PLAIxTITr. 


Vor. I. Nn | Rex 
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Rex verſ. Inhabitants of the Tything of Milland. 


N ſhewing. Cauſe againſt quaſhing two Orders, viz, 

An Original Order of two Juſtices, made for taxing 
rating and aſſeſſing the Inhabitants of the THIN e of Mil. 
land, in Alp of the Pariſh of St. Peter's Chee/ebill in the 
ſame County; and the Order of Seſſions confirming it; 


The Queſtion was, Whether it was ſufficiently ſtated 
„% That Both theſe Places (vis. Milland and St. Peter's) 
© lie Within thesame Hunpxep:” Which is a Circum- 
ſtance eſſentially neceſſary to be aſcertained, im order to give 
the Iwo Juſtices any Juri/didion in the Cale, 


For, by 43 Eliz. c. 2. & 3. Power is given to Two Juſti- 
ces, in Caſes where they perceive a Pariih not to be able to 
maintain its own Poor, to tax any other Pariſh within 
„ the Hun DRED where the Pariſh is: [Which is all the 
* Authority given to Two Juſtices.] Then the AQ goes 
on, further, And if the ſaid Hundred is not able, then 
„the Ssssioxs ſhall aſſeſs any other Pariſh within the 
“ County.” 


Now it is here only ſtated That the Tything of Mil. 
&« land and the Pariſh of St. Peter's Cheeſehill Both lie in 
« the ſame LIBERTY of the Sole, where the ſaid Pariſh lies.“ 


It was therefore objected That non conſtat that they are 
within the ſame HunpxeD: For © Liberty” and © Soke” 
are Words of vague, indeterminate Meaning, not equiva- 
lent to the known legal Term © Hundred,” nor co-extenſive 
with it; And perhaps the Liberty may extend into ſeveral 
Hundreds. However, it is plain that the Tvo Juſtices have 
not fhewn that they have Juriſdiction: And the Court can't 
intend that they have any. | 


In Support of the Objection, were cited the following 
Caſes ; wis. Foley's Laws relating to the Poor 31. (or 42 in 
3d Edition,) St. Beneuict Pariſb v. St. Stephen's and Ft. 
Mary Magdalen's in Norwich. Reports temp. Qu. Ann. 
269. S. C. Viner, Title Poor, pa. 416. 8. C. with Foley 


31. 
The Covkr thought it beſt, to fend it back to the Sef- 


ſions, in order to have the Matter better explained and 
more particularly ſtated. 


But 
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But they did not think themſelves bound down by the 
particular Word HuxpRED, which is the Term uſed in 
the Act, ſo as to be confined to this ſingle Species of Diwiſi- 
on of Counties, For if ſuch Diviſion be called by any other 
Term or Name ſynonymous or equivalent to that of Hun- 
« Jred,” it muſt be equally within the Intention of the Act, 
and the Court may adjudge according to ſuch Intention. 


And now, the Caſe having been newly and particularly 
ſtated, 


Mr. Gould, who was for the Orders, prayed the Opinion 
of the Court. 


And Mr. Norton, who was againſt them, candidly own- 
ing That as the Facts are now ſtated, He could not con- 
tend but that it does appear (/ub/antially) to be a Hundred, 
though the Diviſion was called by another Name ; 


The Court diſcharged the Rule, andaffirmed the Orders, 


BorH ORD ERS AFFIRMED. 


* Johnſon verſ. Houlditch. 


obtained the Common Rule, for Liberty“ To pay 2. 55. 
“ into Court, and to have it ſtruck out of the Declaration, 
« on Payment of Cofis.” The Plaintiff's Attorney applied 
to get theſe Coſts taxed, and take the Money out of Court. 
Upon and after which Application ; 


Mr. Whitaker, for the Defendant, had moved (in the 
Beginning of this Term) to diſcharge this Rule ſo far as re- 
lated to the Coffs ; and alſo that the PLAIx Ir ſhould pay 
the Coſts of the Suit itſelf, and alſo the Coffs of that Appli- 
cation: For that the Plaintiff had the very ſame Offer of 
the very ſame Sum, before the Judge. 


The Caſe he went upon, (and from whence he argued the 
Plaintiff's Conduct to be oppreſſive) was as follows—A 
Quarter's Rent (amounting to 21. 5 s.) and Nothing more, 
was due from the Defendant to the Plaintiff. The Defen- 
dant was always ready to have paid it : But the Plaintiff 
kept out of the Way in order to prevent a Tender; and 
yet brought this Action as above ſtated, by Bill re- 

Nnz turnable 


* ev 

Wedneſday, 
N an Action upon the Caſe for the Uſe and Occupati- 26th April 

] on of a Houſe, the Defendant had, in Hilary Term laſt, 758. 
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turnable laſt Term. The Defendant ſummoned the Plain- 
tiff before a Judge, to ſhew Cauſe * Why, upon Payment 
« of the DeBT and Cots, proceedings ſhould not be ſtay- 
% ed,” The Plaintiff's Attorney Pretended that the Plain- 
tiff had other Demands, and therefore refuſed to take the 
21. 55. and Coſts. And fo the Judge was precluded by 


this Allegation, from interfering ; and could make no Or- 


der. This obliged the Defendant to apply to the Court, 
for the Common Rule, © To pay the 2/. 5s. into Court, 
„ with the Coſts then incurred :” (After which, if the Plain- 
tiff proceeds, it is at his Peril ) 


But as this Common Kule is always made upon the Terms 
of the Defendant's paying CosTs to the Plaintiff z Mr, Whit- 
aker's Motion made as abovementioned, was To ſet 
& afide ſo much of the faid Rule as put upon the Defendant 
% thoſe Terms of rayinG Coſts to the Plaintiff : > And he 
had even added to this Motion,“ That, on the contrary, 
e the Plaintiff ſhould pay the Coſts of the Suit itſelf, and 
&« alſo of that Application, To the DerenpanrT ;” It being 
moſt manifeſt that the Plaintiff was determined to oppre/s the 
Defendant as it now appeared that only this 2 J. 5 6. was 

really due to him, 


Mr. Norton, on Behalf of the Plaintiff, now ſhewed 
Cauſe againſt Mr. Whitaker's Rule, And 


* P. 579. He inſiſted, that however oppreffive this Action might 
appear, Yet the Plaintiff had, % Law, a RIGHT to bring 

it: And conſequently, he was INTITLED 70 his Cofts of Suit, 

to be taxed and paid to him, upon the Defendant's obrain- 

„take ing this Rule, under the“ Statute, which gives Liberty 


theſe Rules as . 8 * 
to be diſcre. 12 Pay the Rent due into the Court :? For thoſe are the 


- tionary, and Ter Ms PRESCRIBED by that Act. 


founded 


upon the But 
Courle and 


Fractice of The Cour, upon ſull Conſideration of the Matter, 
the Court; _ x . Fay 
not Upon looked upon theſe Proceedings thus carried on by the Plain- 
any particu- tiff, to be oppreſſive And therefore they did piscHaARGE /» 
Ja: Statute. much of the above-mentioned Rule as directed the Payment 


of Coſts by the Defendant to the Plaintiff, 


The Rule now made was this; rg. 


&. Tt is OR DEREO that the ſaid Rule ſ made in this Cauſe 
on Wedneſday next after three Weeks from Faſter- 
„Pay in this fame Term] be piscHarGeD : And alſo 

* that /o much of the Rule made in this Cauſe in the 

« loft Hilary Term, for the Payment of 2. 5 into 

* Court, as relates to the Payment of CosTs to be tax- 

* ed by Mir. Clarke, be visChakGED.” 
Hutchins 
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Hutchins verſ. Chambers et al'. Friday, 
| 20th April 
IS was a Special Cafe from Surrey Aſſizes, before, 1758. 
1d, Ch. J. Willes, | 


It was an Action of Treſpaſs againſt the Fuſtices of Peace, 
the Pariſh Officers, tt Conſtables, and their Afiflants ; for 
executing a Harra »/ DizTrREssS mace by the two Juſti- 
ces, upmn a Poor-Rate +.counting to 134. 2s. And a Ver- 
dict was gen for the Plaintiff againſt aLL the Defendants, 
ſubject to ce Vpinion of the Court upon the whole Matter. 


The Diſtreſs at fir taken, was 5 Geldings, ſtated to be 
Beaſts of the Plough 11d Cert ; with their Halters Which 
firſt Di{rrels not ig ufficient, they diſtrained a ſecond 
Time, under the su Warrant : and took 3 other Geldings, 
which were and are ſtated to have been alſo Beaſts of the 
Plough and . , of the Value of 36 J. 175. with their Hal- 
ters. It is expreſsly ſtated. That upon the former Diſ- 
4“ treſs, there WERE OTHER Goods c, more than ſufficient 
„to anſwer the Value of the Demand, beſides theſe Beaſts 
of the Plough and Cart.” | 


* This Caſe was firſt argued on Tueſday the 31ſt of Ja- P. 580, 
nuary 1758, by Mr. Knowler for the Plaintiff, and Mr. 
Gould for the Defendants ; And again, on Friday the 14th 
of April 1758, by Mr, Stowe for the Plaintiff, and Mr. 
Williams for the Defendants: 


There were 5 Queſtions ſtated for the Opinion of the 
Court, vis. 


1ſt, Whether the Rate and Aſſeſſment was a good and ſuf- 
ficient Rate and Aſſeſſment, in Point of Law: And if not, 
then Whether the Plaintiff can avail Himſelf of any Ob- 
jection to it. 


2d Queſtion. Whether the Warrant ought to have fixed 
and LIMITED the Time WITHIN WHICH the Geldings * V 2) G. 
and Goods diſtrained were to be /o/d: And whether for 2. c. 29.and 
want thereof, the Warrant is voip, and the Defendants, 8 2. 


or any, and which of them, are Treſpaſſers. 


3d Queſtion. Whether the sEconD Diſtreſs is at all faſti- 
fiable. 


4th Queſtion. Whether the Geldings, being Beaſts of the 


Proven, and uſed by the Plaintif, Bora for the Plough 


AND Cart, were LIABLE to be taken and diſtrained POR 
the ſaid RATE and ASSESSMENT. 
| 5th 
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turnable laſt Term. The Defendant ſummoned the Plain- 
tiff before a Judge, to ſhew Cauſe“ Why, upon Payment 
«© of the DeBT and Coſts, proceedings ſhould not be ſtay- 
«© ed,” The Plaintiff's Attorney Pretended that the Plain- 
tiff had other Demands, and therefore refuſed to take the 
21. 5s, and Coſts. And ſo the Judge was precluded by 


this Allegation, from interfering ; and could make no Or- 


der. This obliged the Defendant to apply to the Court, 
for the Common Rule, © To pay the 2/. 55. into Court, 
„ with the Coſts then incurred :” (After which, if the Plain- 
tiff proceeds, it is at his Peril) 


But as this Common Rule is always made upon the Terms 
of the Defendant's paying CosTs to the Plaintiff y Mr, Whit- 
aker's Motion made as abovementioned, was To ſet 
& aſide ſo much of the ſaid Rule as put upon the Defendant 
„ thoſe Terms of pAVIN G Coffs to the Plaintiff :” And he 
had even added to this Motion, That, on the contrary, 
* the Plaintiff ſhould pay the Coſts of the Suit itſelf, and 
&* alto of that Application, To the DerenpanrT ;” It being 
moſt manifeſt that the Plaintiff was determined to oppre/ſs the 
Defendant as it now appeared that only this 2 J. 5 5. was 

. really due to him, | | 


Mr. Merton, on Behalf of the Plaintiff, now ſhewed 
_ Cauſe againſt Mr. Whitaker's Rule. And 


*P. 579. He inſiſted, that however oppreſſive this Action might 
appear, Yet the Plaintiff had, by Law, a RIGHT to bring 
it: And conſequently, he was INTITLED 70 his Cofts of Suit, 
to be taxed and paid to him, upon the Defendant's obtain- 

*I take ing this Rule, under the *“ Statute, which gives Liberty 


_ theſe Rules 


to be diſcre- fo pay * the Rent due into the Court :” For thoſe are the 
tionary, and Terms PRESCRIBED by that Act. 5 
founded 


upon the But 
Courſe and 


ee e of The Cour, upon full Conſideration of the Matter, 

nur? looked upon theſe Proceedings thus carried on by the Plain- 

any particu- tiff, to be opprefrve And therefore they did bis CHARGE 

Ja: Statute. much of the above-mentioned Rule as directed the Payment 
of Coſts by the Defendant io the Plaintiff, 


The Rule now made was this; vis. 


„t is OrRDEreD that the ſaid Rule [made in this Cauſe 
« on Wedneſday next after three Weeks from Faſter- 
Pay in this ſame Term] be p1scHarGeD: And alſo 
« that /o much of the Rule made in this Cauſe in the 
« loft Hilary Term, for the Payment of 2/. 5 into 
* Court, as relates to the Payment of CosTs ſo be tax- 
« ed by Mr. Clarke, be bis chARGED.“ | 

| Hutchins 
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Hutchins ver/. Chambers et al'. 


7 HIS was a Special Caſe from Surrey Aſſizes, before, 
Ld, Ch. J. Wiles, 


It was an Action of Treſpaſs againſt the Juſtices of Peace, 
the Pariſh Officers, the Conſtables, and their A¶Miſtants; for 
executing a Warran! of DisTrREsS made by the two Juſti- 
ces, upon Q Poor-Rate mounting to 13 J. 24. And a Ver- 
dict was found for the Plaintiff againſt aLL the Defendants, 
ſubject to he Opinion of the Court upon the whole Matter. 


The Diſtreſs at firſt taken, was 5 Geldings, ſtated to be 


| Beaſts of the Plough d Cort ; with their Halters Which 
firſt Diſtrels not being ſufficient, they diſtrained a ſecond 


Time, under the s, Warrant : and took 3 other Geldings, 
which Were and are ſtated to have been alſo Beaſts of the 
Plough and Cart, of the Value of 36 J. 17 5. with their Hal- 
ters. It is expreſsly ſtated, © That upon the former Diſ- 
« treſs, there WERE OTHER Goods Ofc, more than ſufficient 
„to anſwer the Value of the Demand, beſides theſe Beaſts 
of the Plough and Cart.” | 


* This Caſe was firſt argued on Tueſday the 31ſt of Fa- P. 580. 


nuary 1758, by Mr. Knowler for the Plaintiff, and Mr. 
Gould for the Defendants ; And again, on Friday the 14th 
of April 1758, * Mr, Stowe for the Plaintiff, and Mr, 
Williams for the Defendants: 


There were 5 Queſtions ſtated for the Opinion of the 
Court, vis. | 


1{t, Whether the Rate and Aſſeſſment was a good and ſuf- 
ficient Rate and Aſſeſſment, in Point of Law: And if not, 
then Whether the Plaintiff can avail Himſelf of any Ob- 
jection to it. 


2d Queſtion. Whether the Warrant ought to have fixed 


and LIMITED the Time * WITHIN WHICH the Geldings * V 27 G. 
and Goods diſtrained were to be /d And whether for 2. c. 29.and 
want thereof, the Warrant is voip, and the Defendants, "7 - 2. 

or any, and which of them, are Treſpaſſers. and 


3d Queſtion. Whether the szconD Difreſs is at all ju/ti- 
fable. 


4th Queſtion. Whether the Geldings, being Beafts of the 


Proben, and uſed by the Plaintiff, BoTu for the Plough 


AND Cart, were LIABLE to be taken and diſtrained ror 
the ſaid Ra TH and ASSESSMENT. 
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1758, 
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5th Queſtion. Whether, upon the whole State of the 
Caſe, the Plaintiff's Action is maintainable againſt the De- 
fendants, or any, and which of them. 


And a 6th Queſtion, © Whether the ad Diſtreſs was not 
© exceſſive,” aroſe upon the Argument. 


After the firſt Argument, (in which, the Diſtreſs was 
treated as a Common-Law Diſtreſs; and Mr. Knowler ex- 
preſsly denied it to be an Execution, becauſe it was reple- 
viable ; and inſiſted that the Statute de diſtrifione Scaccarij 
is general, is d:claratory of the Common Law, and extends 
to all Diſtreſſes for any Cauſe whatſoever ;) 


Lord MansrieLD, finding that the Parties propoſed 
ſpeaking to it again, took Notice That All about the Rates 
is clearly out of the preſent Caſe: For if THEY are bad the 
Parties who thought themſelves aggrieved, ſhould have ar- 


PEALED., | 


*P. 581. 


3d Queſti- 


So All about the Warrants may be laid out of the Caſe. 
For the Warrant is not void, ſo as to make it a Treſpaſs 
ab initio, 

* Therefore the future Argument may be confined to the 
other Objections. | 


ULTEtrIus ConclLiUM. 


Mr. Stowe, who argued for the Plaintiff, on Friday the 
14th of April 1758, paſſed over 1ſt and 2d Queſtions, upon 
what the Court had intimated after the farmer Argument ; 
and proceeded directly to the 3d Queſtion, 


3d Queſtion, It is ſtated that here was ſufficient Diſtreſa, 


the firſt Time: And therefore the Second was noT juſtifia- 


ble. Co. Lit. 272. B. Cro. Eliz. 13. Moore 7. 2 Lutw. 1532. 
Wallis v. Savill, Fitz-H. N. B. Title Recaption. 8 Co 50. 
Fehu Webb's Caſe. And this is a Duty of a Jeſs Nature 
than Rent: And yet even in that Caſe, a double Diſtreſs 
1s unlawful. 


A ſecond Reaſon why the sꝝ co Diftreſs was not good 
nor juſtifiable, is becauſe the Warrant is vor an AUT Ho- 


\ RITY to take it: For, the Warrant having been on CE exe- 
cuted, had PERFORMED its Office ; and conſequently was 


4th Queſti- 


On, 
1 


no more than a Piece of waſte Paper, at the Time of Tal- 
ing the ſecond Diſtreſs. | 


4th Queſtion. Beaſts of the Plough (though uſed. both for 
Plough and Cart) cannot be diſtrained for a Rate, when 
there are other Goods ſufficient, 51 H. 3. Stat. 4. de diſ- 


trictione Scaccarij. None ſhall be diſtrained by his Beaſts 


« that 


f 


- 
* 


6 ws 
- Om 


- 
* 
Pa ct © mw uw 


LY 
— 


— 
O 
— 


Eaſter Term 31 Geo. 2. 


th. 


« that gaigne his Land, nor by his Sheep c.“ 2 Infl. 133. 


is large and expreſs, * That this was ſo by the Com- 
„ mon and Civil Law; and that this Statute extends ta 
© ALL Sorts of Diſtreſſes whatſoever ; alſo to all Manner of 
« Executians as well at the Suit of the King, as of the 
„Subject.“ Dyer 312. 


The Words © leuy the Debt” can not be applicable merely 
to Lord and Tenant ; but are general, and extends to all 
Diſtreſſes whatſoever. 1 Inſt. 289. b. 2. Int. 1 33. 


-6th Queſtion. © Whether the ſecond Diſtreſs is not Ex- 6th Queſti- 
on, 


„% CESSIVE.“ 


He argued that this Diſtreſs was EXCESSIVE; being a 
Diſtreſs taken of 3 Geldings, of triple the Value: For the 
Value was 36/7. 175, o d. and the Sum diſtrained for, only 
3 (or very little more) of that Sum, vis. 13/. 2s. which is 
exceſſive upon the Face of it. And he cited 1 Roll. Abr. 
674: Where Inſtances are given of Diſtreſſes exceſſive 
upon the Face of them. 1 Inft. 107. 


And this Diſtreſs is noT an entire Diſtreſs: but a Diſ- 
treſs of 3 diſtin? Things. And an exceſſive Diſtreſs of ſe- 


* wveral Diſtin4 Things is not maintainable: And an Action & p. 


of Treſpaſs will lie for it. H. 28 G. 2. Mair v. Munday et 
al' which was a Diftreſs of a great Quantity of Pedlar's 
Goods (of the Value of 100 J.) which might have been ſe- 
vered ; for only 6s. 84, Therefore both the firſt and the 
ſecond Diſtreſs are illegal. 


Wherefore he prayed Judgment for the Plaintiff. 
Mr. Williams—contra, for the Defendants. 


He confined Himſelf to theſe 3 Queſtions, vis. Firſt, 
Whether under the Statute of 43 El/iz. Averia Caruce can 
be diſtrained for the Poors Rate, where there is other ſuffi- 
cient Diſtreſs 2dly. Whether under the Warrant for levying 
the Sum aſſeſſed, a Second Diſtreſs can be made, where the 
Firſt is deficient, and a ſuffieient Diftreſs might have been 
taken in the firſt Inſtance. 3dly. If a Second Diſtreſs can 
be made; Whether the Second Diſſreſs is not excefive, and, 
whether, on that Account, this Action can be maintained. 


And he obſerved, That the /avo Juſtices are not concerned 
in theſe preſent Queſtions, now remaining before the Court. 
He obſerved likewiſe, that the Firſt Diftreſs's being a 
Treſpaſs or not, depended entirely upon the Firſt - his 

tree 
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three Queſtions; and the ſecond Diſtreſs's being a Treſpaſs 
or not, depended entirely upon the two laſt of them: and 
all the three Queſtions depended principally upon the Sta- 
tute of 43 Eliz. Fs 


He begun with his own firſt Queſtion, (which was the 


Queſtion; 4th Original Queſtion :) And He firſt conſidered the Na- 
(Mr. Willi- ture of the Duty created by the 43d of Elizabeth, and then 


ams's iſt.) 


* P. 583. 


the Nature of the Remedy thereby given for the Recovery of 
that Duty. | 


The Duty is not a Tax upon the Land, nor payable out 


of it; but a Charge upon the Perſon : And it is a Tax 
throughout the Kingdom, and for public Benefit. This is 
not to be conſidered upon the Foot of a Common Law 
Diſtreſs: The Nature, Deſign, and End of this public Du- 


ty required the moſt effectual and ſpeedy Remedy that 


could be deviſed. 


The Reaſon why Beaſts of the Plough could not be diſ- 
trained at Common Law, will not hold in the preſent Caſe. 


This is ſimilar to an Execution, and eſſentially different 
from a Diſtreſs at Common Law. 


At Common Law the Diſtreſs could not be fold” It was 
only taken nomine pane z not as a Satisfaction, (which this 
is,) for the Duty. | 


* The Reasons of the Privilege do not now hold. Agri- 
culture then wanted and required Encouragement, and muſt 
have been impeded by a Common-Law Diſtreſs. Now, it 
does not. Then, the Thing diſtrained could not be fold ; 
and remain uſeleſs: Now, it may be fold, - The Debt, 
there, was of a private Nature: This here, is of a public 
Nature. ; 

This Diſtreſs is not taken as a Pledge, or as a Mean to 
compel ; but for a Satisfafion for the Duty itſelf, a perſonal 
Duty, and of a public Nature. 


1 Lord Raym. 386. Vinkenſlerne v. Ebden, Sir T. Raym. 
332, Prideaux v. Warne, 2 Lev. 96. S. C. Cro. Eliz. 
710. Smith v. Shepheard, prove that the Rule is not appli- 
cable to Diſtreſſes for ſuch Duties, They are Preſcriptions 
for Toll-through: And the firſt and laſt are Inſtances of 
Sheep Cc, taken for Tolls. 


As to the Statute de Diſtrictione Scaccarij—Comparing 
that Statute with the Statute of Articuli ſuper Chartas, 
28 Ed. 1. c. 12. (which refers to the Stat. de Diſtrictione 
Scaccarij,) and attending to the Words of it, It can never 
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be taken to extend to ſuch Caſes as the preſent; to Parlia- 

mentary Remedies, at that Time unknown. It is confined 

to ſuch Diſtreſſes as ſhould be /e; to Caſes of the Grantees 

of the Crown, or where the Prerogative of the Crown was 
concerned. * The Miſchief, at that Time, was the un- * vide 81 
bounded Power of the Prerogative in Diſtreſſes, and the H. 3. Stat. 
great Abuſe and Oppreſſion exerciied by the King's Bailiffs 4. 4 D. 
and by Lords of Liberties. 1 


The King by his Prerogative at the Common Law, might 
take the Land, as well as the Goods and Chattels in Exe- 
cution; (Sir Wm. Harbert's Caſe. 3 Co. 12:) Conſequently 
the Beaſts of the Plough, 


And though Sheep are expreſely mentioned in that Act, 
yet Sheep may be diſtrained for Toll. Whick proves © that 
« this Act does not extend to all Diſtreſſes.“ Cro. Eliz. 
710, is ſo: Smith v. Shepbeard— Where Sheep were taken 
for a Toll of 2 d. for every 20 Sheep ; And no Sort of Ob- 
jection, “that Sheep were not diſtrainable.” 


Beſides the Act of 43 Elig. c. 2. is an implied Repeal of 
the Stat. de diſtrictione Scaccarij. 


Another Anſwer to this Act is— That if they would have 
availed themſelves of it, a Special Action ought to have 
been brought upon this particular Statute. Regiſter 97. 6. 
& F. N. B. 89. t& go. are particular Forms of Writs upon it. 


* So, upon the Stat, of Marlhridge, c. 4. (which prohi- * P, 584, 


bits unreaſonable Diſtreſſes,) Treſpaſs will not lie for an 


unreaſonable Diſtreſs: But the Remedy muſt be by a Spe- 
cial Action founded on the Statute. In 2 Strange 851. 
Lynne v. Moody, It was adjudged *©* that Treſpaſs will not 
* lie for taking an exceſſive Diftreſs: But the Remedy 
* ought to be by Special Action founded on the Statute of 
* Marlbridge.” And on the fame Statute, “ that Diſtreſ- 
« ſes taken in one County, ſhall not be driven into ano- 


ether,“ there are Writs formed. Regiſter 97. F. N. B. 


82. But Treſpaſs will not lie: It mult be a Special Action. 
3 Lev. 48. Woodcroft v. Thompſan— he three Judges held, 
(againſt North,) © that he that would take Advantage of 
„ the Statute of Marlhridge, c. 4, and 1, 2 P. & M. c. 
12, ought to do it by way of Action, c.“ 


Their Argument would prove too much. For Sheep were 
privileged by the Common Law; and by the Stat, de Diſ- 
trickione Scaccarij, expreſsly © No Man ſhall be diſtrained 
«© by Gc—nor by bis Sheep.” Bur Sheep are now allowed to 
be diſtrainable for a Poor's Rate, So are the other Things 


mentioned 
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mentioned by Lord Coke (from the Mirrour) in his 2d Inf, 
V. com- 133. * as not diſtrainable at Common Law, if there were 


5 other Goods ſufficient. All theſe are ſurely diſtrainable 


nem which for this Rate. 1 Ld. Raym. 386. Raym. 232. C2 Lev. 
mentions 8. C. Cro. Elis. 710. 


Beaſts and | | 
living Things; and alſo mert-Goods, as Armour, Apparel, Veſſel, Jewels &c, and 
even Saddle Hories. | 


Therefore the 43 of Eliz. is not confined to Commoy 
Law Diſtrefles. 


But theſe Beaſts are ſtated to be © Beaſts of the Plough 
«© and Cart” Therefore they are diſtrainable: For Beaſts 
of the Cart are not privileged. 1 Sid. 422. 440. Melſb v. 
Bell. 2 Keb 595. S. C. Braf. Lib. 4. 217. 6. ſpeaks of 
Oxen, as Beaſts of the Plough. | 


However, This is an ExecuTton : And therefore none 
of the 8 relative to the Diſtreſſes can be applied 
to this Caſe. 


When Goods are ſeiſed in Execution on a fieri facias, the 
Debt is diſcharged. So is 2 Ld. Ray m. 1072. Clerk v. Withers. 


This is a Diſtreſs for a Satisfaction of the Demand: not 
for a Pain or Penalty or Pledge. Conſequently, it is an 
Execution. This is the Eſſential Difference between an Ex- 
ecution and a Diſtreſs at Common Law, 


In the Caſe of Rex v. Speed—Caſes temp. W. 3. 328, A 
Levari facias out of B. R. after Affirmance of a Conviction 
* P. 585. * for Deer-Stealing was holden regular: And it was conſi- 
dered as an Execution; For per Holt, When a Statute 
* ſays Money ſhall be levied by Diſtreſs, this is an Execu- 
* tion,” Therefore, it being an Execution, Beaſts of the 
Plough might have been taken. 


And ſo they may here, This being an Execurtion. 


What has been urged on the other Side, from 2 Inſt. 1 33, 
«© That the Statute de Diſtrictione Scaccarij extends to a/l 
«© Diftreſſes whatſoever, and likewiſe to Executions,” is 
one of the very few Miſtakes of that excellent Writer, And 
this Opinion of Lord Coke is not only contrary to common 
Experience; but alſo to the Opinion of Ld. Ch. J. Holt, 
in Comber, 356. Hardiſiy v. Barney—where Holt ſaid, © that 
*« upon a Fieri facias the Sheriff may take any Thing but 
«* wearing Clothes; Nay, if the Party has two Gowns, He 
«© may take One of them.” | 


And Sheep are notoriouſly diſtrainable now: and yet they 
are expreſsly and by Name, within the Stat. de Diſtrictione 
Scag carij. 

| The 


9 Or 2 
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The Stat. of Weſtm. 2. c. 18. which gives the Elegit, ex- 
reſsly excepts Beaſts of the Plough. At that Time the 
Leglarure throught ſuch Exception neceſſary. And Dyer 
7. P. pl. 10, fays That a Man ſhall not have Execution of 
the Profits of a Filazer's Office ; becauſe he cannot grant 
and aſſign it. So that the Rule ſeems, from that Cats, to 
be, * that whatever may be aſſigned by the Party, may be 
« taken in Execution, et ? contra.” 


The Doctrine on which theſe Gentlemen build their Ar- 
ments, is now ob ſolete, and unknown to the Generality 
of Mankind: And it would be very inconvenient to re- 
eſtabliſh it. And this Diſtreſs is for the Benefit of the 
Debtor, as theſe Things are moſt ſaleable; and of no Pre- 


judice to any Body. And no Caſe is Cited on the Part of 


the Plaintiff, 


In 3 Salk. 136. it is ſaid to have been adjudged © that 
« the Rule of Common Law, to exempt Ac, extends to 
« Cafes where a Diſtreſs is given in the Nature of an Ex- 
« ecution, by any particular Statute, as for Poor Rates 
« Ec,” But perhaps this is no Authority to be relied on. 


As to the next Queſtion, I agree to 2 Lutw. 1532. 
© That a ſecond Diſtreſs cannot be taken for the Remain- 
„der of the ſame Rent, where the firſt Diftreſs was only 


for Parcel of the whole Rent due.“ But in this preſent 


Caſe, if the Officer is deceived in the Value of the firſt Diſ- 
treſs, he may take a Second: So, if the firſt dies in the 
Pound, (Dyer 280. 6b. pl. 14.) or is by Accident become 


* ineffeftual ; Or if the Officer did not &nowv that there were p. 586. 


ſuch other Goods; (which laſt might be the preſent Caſe.) 


3d Original 


Theſe cannot be looked upon as two diſtinct Diſtreſſes for Queſtion; 


one entire Demand. 


But if this be conſidered as an Execution ; Then there 
can be no doubt about it. For the Sheriff may, in ſuch 


Caſe, re-enter before the Return of his Writ, to complete 


his Execution. And this laſt Reaſon equally anſwers the 
Objection to the Warrant : For that is not completed and 
finiſhed, 11LL the Whole Demand is levied. 


(Mr. Willi- 
ams's 2d.) 


6th Queſtion. As to the Exceſivene/s of the 24. Diſtreſs— 6th Original 


Queſt ion; 


He did not much contend that it was not ſo, But He in- (Mr. Willi- 
ſiſted that an Action of Treſpaſs will not lie for taking an me“ 39.) 


exceſſive Diſtreſs, For Proof of which, He relied on the 
Caſe of Lynne v. Moody. 2 Strange $51. and the Caſe in 
3 Lewy. 48. Moodcreft v. Thompſon. 


The 
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The Declaration contains two Courts; One for each 

Treſpaſs: And the Damages are given jointly for Both. 

8 Therefore it is incumbent, upon the Plaintiff, to ſhew that 
both theſe Diſtreſſes are illegal. 


Reply. Mr. Stowe in Reply 


4th Queſti- The Caſes of Tolls are not applicable to the preſent Caſe; 


on. Agriculture deſerves Encouragement now, as well as for- 


merly. 
I ſuppoſe the King's Diſtreſs might be ſold at Common 


Law. Therefore the Act de Diſtrictiane Scaccarij does 
extend to Executions, And the 43 of Elig. has not repealed it. 


Theſe Beaſts are privileged, if there be ſufficient beſides: 

And here was ſufficient beſides. Beaſts of Cart are within 

the ſame Reaſon, as Beaſts of Plough: The gaignont ſor 
Terre, as the Statute of 51 H. 3. ſays, 


3d Queſti- The Arguments of Obſoleteneſs and Ignorance will not 
on. hold : For the former is not true ; and the latter will not ex- 
cuſe. *Tis no part of the Caſe, That they did not at fir/t 
+ know the Value.” And it is Hees the Queſtion to ſay 
% That he may take a ſecond Diſtreſs, when the firſt was 
« not ſufficient.” That is the very Thing that wants to be 

. proved. 


6th Queſti- As to the Caſe of Lynne v. Moody—The Entry there was 
on. at firſt Ia; and there was Nothing ſubſeguent to make 
P. 587. * that lawful Entry a Treſpaſs. But here, the ſecond 
Entry to take the ſecond Diſtreſs, was tortious And there- 
fore they are liable to an Action. So that that Determi- 
nation does not affect the preſent Caſe. 
Cur” Apis. 


This Cauſe now ſtanding in the Paper, for the Reſolu- 
tion of the Court, 


Loxp MansFIELD delivered their Opinion. 


The Rule of V% Prius is ſo conceived as to ſubmit the 
Caſe to the Opinion of the Court, but that whatever it may ; 
and ſo as to obviate all Objections to the Form of the 
Pleadings and Finding of the Verdict. 


In ſtating the Caſe, He obſerved that there were other 
Things which might have been taken upon the fir Diftreſs, 
beſides 
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beſides thoſe which were actually diſtrained : But not upon 
the Second, (from any Thing that appears.) 


Upon the firſt Argument, the two firſt Objections were 
laid out of the Queſtion: Eſpecially fince the 17 G. 2. c. 
38. So that the Juſtices were out of the Caſe, For a De- 
teCt in the Rate (unappealed from) could not avoid the War- 
rant; Nor is the Warrant void, ſo as to make it a Treſpaſs 
ab initio : And the Juſtices could not be Treſpaſſers, by 
what the Officers afterwards did, | = 


So that it was reduced to 3 Queſtions : vis. 


iſt, Whether (upon the firſt Diſtreſs) AVE RIA Carvea 
could be taken and diſtrained for a Poors Rate and Aſeſſ< 
ment ; when there were other Things that might have been 
diſtrained, and which were more than ſufficient to anſwer 
the Value of the Demand. 


The 2d Queſtion turned upon two Objections to the ſe- 
cond Diſtreſs: Viz. iſt. Whether the ſecond Diſtreſs, un- 
der the ſame Warrant was at all juſtifiable, when there was 
enough that might have been taken upon the firſt; and 
2dly. Whether this ſecond Diftreſs, being exceftwe, that 
Circumſtance alone was not a ſuffieient Ground to maintain 
THIS Aion of TRESPASS, independent of any other Con- 


ſideration, | 


On the ſecond Argument, Mr. Williams not only argued 
very well as Counſel for his Client, but he explained the 
whole Learning of Diſtreſſes at Common Law ; which were 
a Nomine- Pane, not a Satisfaction: And as I adopt the 


* Reaſoning of his Argument throughout, to avoid Repe- “ P. 588. 


tition now, I will in a great Meaſure refer to it for the 
Grounds of the Opinion which the Coyrt is of. 


'The 1ſt Queſtion is © Whether Averia Carucæ may be 
*« taken for « Diflreſs upon the Poors Rate, whete there are 
other diſtrainable Goods ſufficient,” 


As to this—The /olid Diſtinction is, That the Seiſing 
under the 43 of Fiz, and ſuch like Acts of Parliament, is 
but PARTLY analogous to the Common Law DisTREss, (as 
being repleviſable Ac ;) but is much more analogous to the 
Con mon Law EX UNCUT; (like a Fieri facias, where 
the Surplus, after Sale, ſhall be returned.) 


In the Old Common Law Diſtreſſes, which were in nature 
of a Nomine Pene1to compel Payment, It would have been 
abſurd to have ſuffered the Implements by which a Man 
gained his Livelihood to be holden as a Pledge: Be- 
cauſe that would have been taking from the Man, the 

only 


nnn. 
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only Means he had, of being able to pay the Debt. But 
this Reaſon don't hold, where the Things diſtrained may 
immediately be fold by way of Satisfaction: Which, though 
called a Diſtreſs, yet really is, in this Reſpect, an Execu- 
tion. | 


The Adjudication ſaid to have been made in M. 8. V. z. 


C. B. in 3 Sath. 136. was very properly cited by Mr, Willi. 


ams, as no ſufficient Authority, and not (of itſelf) to be re- 
lied upon : But [ take it that the ſame Reaſon was gone up- 
on, in the Caſe in 1 Ld. Raym. 386. Vinkenflerne v. Ebden, 
M. 10 V. z. B. R. Where Ld. Ch. J. Holt ſays, It is 
* true, a Horſe cannot be diſtrained in a Smith's Sho 

„ee But there is no ſuch Reſtriction, where the Diſtreſs is 
« for a PERSONAL Duty.” And He obſerved that the Duty, 
in that Caſe aroſe out of the Goods laden to be exported: 
So that by their being laden, the Duty commenced, and 
the Ship became chargeable; and, @ fortiori, any Part of 
her. Itake the Meaning of what He there ſays of per/o- 


nel Duties, to be applicable to the Caſe of Parliamentary 


Duties alluded to in 3 Salkeld, and conſequently to be 
agreeable to 3 Salk. 136. which ſays, It was adjudged 
That this Common Law Exemption of Utenſils, Tools, 
« Inftruments of Huſbandry &c, from Diſtreſs, holds only 


in Diſtreſſes for Rent-Arrear, Amerciaments Cc; but 


* doth noT extend to Caſes where a Diſtreſs is given in the 
« nature of an Execution, by any particular Statute ; (as 
for Poor Rates c.“) 


Therefore it is more analogous to an Execution, than to 
a Diſtreſs at Common Law : And there, (in Caſes of Ex- 
ecution,) Averia Caruce may be diſtrained; although there 


be other ſufficient Diſtreſs. 


And on this Ground, We are All of Opinion that there 
is no Objection to the firſt Diſtreſs, from the Aweria Ca- 
rucæ being taken: For that they are diſtrainable under the 
43 Eliz. and ſuch like Adi of Parliament. 


Thus far, You ſee, relates only to the firſt Diſtreſs. 
As to the Sz cand Diftreſs— 


The iſt Queſtion relating to that is, Whether this ſecond 
« Diftreſs can be Ar ALL juſtified; As it was a 5E COND 
«« Diſtreſs taken under the ſame Warrant; when enough 
*© might have been taken at firft, if the Diſtrainer had then 
„thought proper.“ 


Now a Man who has an enTixe Duty, ſhall nor 8eLIT 
the entire Sum ; and diftrain for Part of it at one Time, 
and for other Part of it at another Time; and fo toties quo- 
ties, for ſeveral Times: For that is great Oppreſſion, 
And that is the Caſe of Willis v. Savill et a“ in 2 Lutw, 


1532: 


3 
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1532: Where the ſecond Diſtreſs was holden unjuſtifiable; 
becauſe Both Diſtreſſes were taken for One and the ſame 
Rent; And it was the Leſſor's Folly, that He had not 
taken a ſufficient Diſtreſs at firſt. 


/ 


But if a Man ſeiſes for the Wnol Sum that is due to 
him, and only miſtakes the Value of the Goods ſeiſed, 
(which may be of very uncertain, or even imaginary Value, 
as Pictures, Jewels, Race-Horſes Ac; / there is no Reaſon 
why he ſhonld not afterwards complete his Execution by mak- 
ing a further Seiſure. And how can the Officer who ſeiſes, 
judge of the real or perhaps imaginary Value of the Horſes 
or Goods ſeiſed? The Value of them may be quite un- 
known to him, or may even depend upon Whim and Fancy. 


It is to the Advantage of the Owner of the Goods, that 
this thould be fo: It is better for him that the Officer 
ſhould be at Liberty to ſeize a ſecond Time, in caſe he 
makes an inſufficient Seifure the firſt Time. Or elſe, it 
might induce him to a Neceſſity of taking Effects of a very 


. 
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great Value, at firſt: For if he is to be precluded from | 


thus making up the Deficiency, He will certainly take care il 
not to take too little at firſt. 


Now Pictures, Horſes, Jeweis, Books, and ſome other 
ſuch Effects, may be of ſo uncertain and even imaginary or 
fancied Value, that it may be exceedingly uncertain how 
much Money they may fetch, when they came to be ſold: 
So that the Perſon ſeiſing may not be at all able to judge 
how much they may produce, upon Sale. 


* And if he does not take the Value of the whole at firſt, 4 p. 590 
(out of Tenderneſs and Moderation perhaps, ) there is no 5 
Reaſon why he ſhould not complete it by a ſecond Seiſure; 

Provided it be for the same Sum due. 


Therefore this fr} Objection to the Second Diſtreſs, fails. 

3d. Queſtion. The 3 Objection to this ſecond Diſ- 
treſs, is the third remaining Queſtion; wiz. Its being ex- 
ceſſive, and as ſuch being a ſufficiant Ground for an Action 
of Treſpaſs. 


Now as to this third Queſtion, Whether the taking an 
exceſſive Diſtreſs, ia a ſufficient Ground to maintain an 
Action of Treſpaſs ;” ſeveral Authorities have been cit- 
ed, “ to ſhew ** that an Action of Treſpaſs will xo r lie for # vide ante 
taking an exceſſive Diſtreſs ;” but“ that it ought to be a a. 682, 

„ particular Action grounded upon the Statute ;* And583, 534, 
particularly, One Caſe. which is in 2 Strange 85 1. Lynne v. 588, 886. 
Moody, M. 3 G. 2. B. R. where it had been adjudged for 
the Plaintiff, in C. B. But the Judgment of C. B. was re- 

verſed; 
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verſed; And, it was faid ** That the Remedy ought to 
& be by Special Action founded on the Statute of Marl. 


bridge. "” . 


So that it has been ſufficiently eſtabliſhed © That a Ce- 
% neral Action of Treſpaſs can not be maintained for tak- 
« ing an exceſſive Diſtreſs.“ | 


One Caſe indeed was cited to the contrary > Which was his 
the Caſe of Moir v. Munday, H. 28 G. 2. B. R. And that of | 
was an Action of Tre/paſs ; where 6 Ounces of Gold, apd perl 
100 Qunces of Silver, were taken for 6s. 8d, which was Lan 
holden to be an exceſſive Diſtreſs; And Judgment was gi- ſhip 
ven for the Plaintiff. | of t 

But that appeared upon the Face of it, and upon the — 
Pleadings, to be exceſſive: And ſo the Court expreſsly de- tiſic 
clared. And it was a Diſtreſs of Gold and Silver; which ed,) 
are of a certain known Value; and even the Meaſure of the mov 

| Value of other Things. But it was there holden, ** that in bein 

| . * allotHEr Caſes of Goods or other Things of Arbitrary who 

| * and uncertain Value, it uus be an Action upon the Sta- whe 

* tute.” And this (as I am told) was the Diſtinction there of t 

taken: And that is therefore an Exception (and was there full) 

conſidered as being ſo) from the general Rule; and ſerves to iſſue 

confirm the Rule itſelf. | * hi 

befo 

W˖WWe are therefore All of Us of Opinion That there is 20 mad 

. Cauſe of Action maintainable by the Plaintiff in the preſent Mat 

P. 191. * Caſe, nar has he any Right to recover againſt A V of the ANT 

| Defendants ; and that the Defendants be at Liberty to en- 4 * 

ter a Non; ſuit. | L. 

| Mat 

The Rur taken was, | Cor 

„That the Poſtea be delivered to, and « V 

Judgment entered for the Dzrtnbants.” « 0 

; 40 m 

RIS. aw 

| « o, 

28 |t Rex verf: Inhabitants of Caverſwall, 1 » 

ay 175% | | F7 
« 

See this Cage abridged in the Tàa BU; and at large, in * f 

the Quarto-Edition of my SETTLEMENT-Cases, No, 0 8 

147. pa. 461. es « Y, 

— — ES » 

; . 

Baldwin * tf 
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Baldwin et Ux' verſ. Blackmore Eſquire, 


HIS was a Caſe reſerved at the Aſſizes for the 
County of Lancaſter in an Action for an Aſſault upon, 
and falſe Inpriſonment of the Plaintiff's Wife. 


Casz—That the Plaintiffs William Baldwin and Suſannah 
his Wife, being Paupers, legally ſettled in the Townſhip 
of Banknewton in Yorkſhire, had been regularly and pro- 
perly removed by an Order of two Juſtices of the County of 
Lancafter from Marſden in Lancaſhire, to the ſaid Town- 
ſhip of Banknewton in the ſaid County of York, as the Place 
of their laſt legal Settlement: Which Order was not ap- 
pealed from, That afterwards, they (Both of them RE- 
TURNED of their own accord and without bringing any Cer- 
tificate with them from Banknewton (to which they belong- 
ed,) to Marſden aforeſaid, from whence they had been fo re- 
moved by the ſaid Order of two Juſtices, Of which, Complaint 
being made in Writing, and upon Oath, to the Defendant, 
who was a Juſtice of Peace of the ſaid County of Lancaſter 


wherein the ſaid Pariſh of Marſden lay, by the Overſeer 


of the faid Pariſh (from which the Paupers had been law- 
fully removed, and to which they unlawfully returned,) He 
iſſued his Warrant to bring the two Paupers (the Man and 


Tueſday, 2d 
May 1758. 


* his Wife) before him; Who being accordingly brought“ P 596. 


before him, and the Facts being fully proved, upon Oath, 
made by Thomas Murgatroyd, one of the Churchwardens of 
Marſden aforeſaid, He committed Bor R of them, the Man 
AND his Wirk, to the Houſe of Correction, there to remain 
©* UNT1L they ſhould be p1sCHARGED BY DUE COURSE OF 
«© Law.” "The Warrant was directed to the Conſtable of 
Marſden, to convey ; and to the Maſter of the Houſe of 
Correction in Preſton, to receive: And was in theſe Words, 
© Whereas Thomas Murgatroyd, One of the Church-war- 
« dens of the Townſhip of Mar/den in the ſaid County, hath 
«© made Oath before Me, One of his Majeſty's Juſtices of 
*« the Peace in and for the ſaid County, That William Bald- 
„ win and Suſan his Wife, poor Perſons, having been lately 
„ removed by an Order under the Hands and Seals of He- 
ger Heſheth and Rigby Molineux Eſquires, Two of his 
% Majeſty's Juſtices of the Peace and Quorum in and for 
* the ſaid County, from the ſaid Townſhip of Marſden 
„ unto Banknewton in the Weſt Riding of the County of 
« York, as to their laſt lawful Settlement, are now return- 
„ed back, to inhabit in the faid Townſhip of Marſden, 
% contrary to THE Statute in this Behalf made; Theſe are 
« therefore, in his Majeſty's Name, to command you 
„ forthwith to convey THEM the ſaid William Baldwin 
« and Suſan his Wife, to the Houſe of Correction aboveſaid, 

Vor. I. Oo * and 


* 


Eaſter Term 31 Geo. 2. 


* 


„and deliver THEM to the Maſter thereof; hereby requir- 
„ ing Him to receive THEM into his Cuftody, and THE 
"= fately to keep ux ri they ſhall thence be diſcharged by 
* due Courſe of Law. Hereof, fail not, at your Peril 
„Given Cc, this 8th Day of February, &c.” | 


That under this Warrant of Commitment, the Plaintif 
| | and his Wife were kept in Priſon in Cuſtody of the Keeper 
| of the Houſe of Correction at Preſton, from 12th February 
to 17th March following. 


| | Notice was proved to be given to the Defendant of bring- 
| ing the Action, one Month before it was brought. 


Upon the Trial of this Cauſe, there was a Verdict for / 
the Plaintiff, and 15. Damages, ſubje& to the Opinion of Plai 
the Court upon the two following Queſtions ; vis, 


| iſt. Whether there ought not to have been a previous Fog 
1 Convition of Vagrancy. ES Hot 
2dly. Whether the WIr E could be convicted of YVagrancy, 2 

or be liable to be ſent to the Houſe of Correction for return- wr 

ing without a Certificate; as She only accompanied and re be c 

ſided with her own Huſband. . Cer! 


P. 597. * M. B. By 13, 14 C. 2. c.12.4. 3. It is provided that 
any Perſon or Perſons may go ro Work in any Pariſh * th 

or Place, carrying with them a Certificate of their being 

Inhabitants of their proper Pariſh : And, in ſuch Cafe, WW - 5, 

if they ſhall not return when their Work is finiſhed ; 


or ſhall fall ſick or impetent, whilſt they are in the ſaid F 
Work ; it ſhall not be accounted a Settlement ; but 
two Juſtices of the Peace may convey the faid Perſon 1 
5 or Perſons to the Place of his or their Habitation as mad 
aforeſaid. And if ſuch Perſon or Perſons ſhall refuſe to 10 
go, or ſhall not remain in ſuch Pariſh, but ſball & T uRx, cifie 
"of m1s own Accord, to the Pariſh from whence He was Wit 


removed ; it ſhall and may be lawful for any Juſtice of 

the Peace of the City County or Town-Corporate 

- Where the ſaid Offence ſhall be committed, to ſend form 

 SUucun Perſon or Perſons offending, to the Houſe of Cor- by t 
redion, there to be puniſhed as VA GABOND ; or, to 


a public Workhouſe (in the Act after-mentioned ;) there 1 
to be employed in Work or Labour. 0 
By 17 G. 2. c 5 „ enacted, that Whereas co 
the Number of Rogues Vagabonds Beggars and other uk 
idle and diſorderly Perſons daily increaſes c; All . 


Perſons who threaten to run away and LEAVE their 
| Wives dati. 


— 


— 
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Wives or Children to the Pariſh; and ALL Perſons who 
all ONLAWFULLY return to ſuch Pariſh or Place from 
whence they have been legally removed by Order of 
two Juſtices of the Peace, witwouT bringing a Certi- 
cate from the Pariſh or Place whereunto they belong ; 
And alſo all Perſons who Fc, Cc; fball be deemed 
IDLE AND DISORDERLY Perſons And it hall and 
may be lawful for any Juſtice of Peace To commit 
ſuch Offenders (being thereof convicted before Him, 
by his own View, or by their own Confeſſion, or by the 
Oath of One or more Credible Witneſs or Witneſſes,) 
to the Houſe of Correction; there to be kept to hard 
Labour, for any Time vor exceeding one Month. 
As to the two Points, It was inſiſted on Behalf of the 
Plaintiff: 


iſt, That there ought to have been a previous Convic- 
Tiown of Vagrancy, before the Juſtice could commit to the 
Houſe of Correction at all. | 


2dly. That Suſannah the Wife, following and reſiding 
wITH ber own HusBanD to and at Ma- ſden, could not 
be convicted of Vacrancy, for returning there without a 
Certificate. - 


This Cauſe was firſt argued on Tueſday the 21ſt of June 
1757, by Mr, Yates for the Plaintiff, and Mr. Clayton for 


* the Defendant; And again on Friday the 11th of No- p. 508. 


vember following, 15 Serjeant Poole for the Plaintiff, and 
efendant. | 


For the Plaintiff it was argued to the following Effect. 


iſt Point—On 17 G. 2. a previous Convictian is expreſsly 
made neceſſary; The Words of it are, being thereof 
© convicted fc.” And 3 Methods of Conviction are ſpe- 
cified ; vis. View, Confeſſion, and Proof by One or more 
Witneſſes. | 


Now here was nothing but - the mere Complaint and In- 
formation of the Pariſh-Officer ; without any Adjudication 
by the Juſtice, ** that it was true,” | 


Therefore the Juſtice proceeded without any Authority. 


On 13, 14C. 2. No previous Conviction is indeed ne- 


ceſſary, by any expreſs Words of the AQ of Parliament. 
But ſuch an arbitrary and extraordinary Power ought to be 
very narrowly watched. However, this cannot be a Pro- 
ceeding under the Statute of 13, 14 C. 2. For the Foun- 
dation of this Warrant is the Information of the Church- 
Warden on Oath ; which plainly goes upon an Offence 

: "WOODY created 
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created ſince that Statute of C. 2. vis. © Returning with. 
« out bringing a Certificate from the Pariſh to which they 
* belonged.” 


2d Point—This Return of the Woman cannot be conſi- 
dered as an unlawful Return, A Feme Covert is obliged 
to follow her Huſband. If She commits Theft, in Com- 
pany with her Huſband, it ſhall be taken to be done by the 
Coercion of her Huſband, 1 Hawk. P. C. fo. 2, 3. Sed. 
9. 10, 13. Bro, Coran. 108. Kelynge 31, 37. Hale's H. P. C. 
Vol. 1. pa. 47. and pa. 516. 3 Int. 108. 


Indeed there are Caſes where the Wife is the pxINCIyPaL 
Atreſs, (as keeping Bawdy houſes,) where She is puniſha- 
ble with her Huſband. But here, Snx is guilty of no Of- 
fence at all. | | 


As to its being a hard Action—Our's is a very hard Caſe, 


For the De- Contra for the Defendant, (the Juſtice of Peace, who had 
fendant. committed the Woman,) it was argued to this Effect; 


iſt Point—If this Proceeding ſhould be taken to be on 
17 G. 2 And even ſuppoſing a Conviction to be previouſly 
neceſſary, Vet it is not neceſſary that ſuch a Conviction ſhould 
be expreſsly STATED upon this Caſe : But the Juſtice may, 
at any Time, draw up a Conviction in Form, upon the 
Facts here ſtated ; which ConviQtion he was not obliged to 
draw up in Form, till called upon. 


*P.599. But this Proceeding is upon 13, 14 C. 2. c. 12 f 3. 
And the Caſe is within the Words of that Act, viz. © Re- 
„turning of her own Accord, to the Pariſh from whence 
„ ſhe was removed.” 


And theſe two Acts (of 13, 14 C. 2. and 1) C. 2.) are 
conſiſtent : And the latter does not repeal or vacate the for- 


mer ; It operates as a Saving, under that Act. And upon 
this former AQ, no Conviction is neceſſary. 


2d Point. —A Wife may be guilty and liable in commit- 
* V. Hob. ting a Crime vith her Huſband, from Treſpaſs * up to 
96. andgCo. Murther and Treaſon. In Dr. Hufſey's Caſe, in Hob. and in 
73. Dr HF Lord Coke, A General Rule is laid down, as to mariied 
Where Women, That where they offend voluntarily and know- 
whatever ** ingly, they are liable to Puniſhment.” 
may be to | | | 
the Purpoſe This is a new Law ; and the Wife was intended to be in- 


33 cluded in it: And if Wives are within the Miſchief of a 


(if any Part Statute, they ſhall be included in it. The matrimonial Vow 
of it is at muſt be underſtood as reftrained to /awfu! Afts ; The Wife 


all ſo,) will ought not to obey her Huſband in unlawful Acts. 
he found. | 3 f E In 
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In Treſpaſs vi et armis, the Wife might be ſeiſed for the 
Fine. The Coercion of the Huſband only excuſes Her 
from ſuffering for the Crime: It does not make the AR 
lawful. She ought not to commit Theft; although the 
ſuppoſed Coercion of the Huſband excuſes Her from bu- 
niſhment. 


This Act expreſsly includes 4% Perſons whatſoever. The 
Words are general; and ſo alſo was the Intention, 


And the Huſband's Act (of returning) is unlawful: And 
therefore She ought not to follow him, and thereby commit 
an unlawful Act herſelf, Nor is She obliged to follow Him 
for Maintenance: For the Pariſh, to which they were rc- 
moved, is obliged to maintain Her, in the ſame Manner as 


if her Huſband had run away. 


If it were otherwiſe, here would be an innocent Pariſh, 
who muſt be at a continual Expence of removing the Wife 
back, Yoties quuties, without being reimburſed for their 
Charges: And if She was obliged to return with her 
Huſband once, She would a/ways be obliged equally fo to 
do, whenever He ſhould return Himſelf. 


All their Reaſonings would hold juſt as ſtrongly in oblig- 
ing the Wife 10 aſſiſti her Huſband and obey bim in keeping a 


- * Bawdy-houſe, as in any other 11.LEGaL AQ. Yet for „p * 


keeping a Bawdy-houſe, ſhe is certainly puniſhable with 
her Huſband. * * 1 Salk. 


AT ; 384 Regina 
v. Williams, M. 10 Ann. B. R. and Rex v. Hayward, a later Caſe, 


This is not a Commitment in Execution, and by Way of 
Judgment for an Offence : It is a Commitment on 13, 14C. 
2. and not on 17 G. 2. nor for any definite Time. They might 
have been bailed on this Commitment: For it is only, ** 1/7 
*« diſcharged by due Courſe of Law.” And though the 
Words of the AQ of 13, 14 C. 1. are © There to be puniſb- 
ed as a Vagabond; yet this is only in order to be amenable 
to Juſtice upon a future Inditment. And ſo the ſending 
them to a public + Workbouſe, there to be employed in + gut this 
« Work and Labour,” is no Puniſhment to a poor Perſon, Commit- 


who is uſed to Work and Labour, ment is 
*to the 


It would be highly vnreaſonable that the Huſband (who Houſe of 
could not bring an Action in his cxwn Name and on his «wr CorreQi. 
Account) ſhould be permitted to bring it on Account of “s. 
his Wife, and in her Name, againſt a Magiſtrate who has 
acted tor the public Good; and HIMSELF receive the Be- 
nefit of what has been originally occaſioned by and taken its 
Riſe ſrom his own un/awful Ad. 


The Counſel ſor the Plaintiff replied to the following Ef- 
As 


fect. 


—_ 5 
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Reply. 


As to the Conviction being ſtill in the Power of the Fuſ- 
tice to draw up in Form—lIt does not appear that there 
ever will or can be ſuch a Conviction: But it is plain that 
there 1s none. | 


It does not any how explicitly appear upon wnAT A4, 
this Commitment is founded. But however, it muſt be on 
17 G. 2. becauſe the Information is for an Offence expreſsly 
within that Statute ; and the Warrant of Commitment is 
founded upon the Information. Therefore there ought to 
have been a previous Convidion. 

The Certificate could not be in the Wife's Power to pro- 
duce : Her Huſband muſt have it, if there was any. f 


We do not deny that the Wife was ſo far within the In- 
tent of this Act of Parliament, that She was capable of be- 
ing a Vagrant: She might have gone about begging; She 
might have returned to this Pariſh without her Huſband, 


But We fay that here is no AQt of Vagrancy ſtated ; and 


* P, 601. 


for the particular Fact that is ſtated, her being ſab Poteflate 
Viri, was an Excuſe to Her : She is within all the Excuſes 


mentioned in Dr. Huſſey's Caſe, for Perſons guilty againſt 
the Letter of a Law, | 


The Hardſhip of the Pariſh to which theſe Perſons re- 
turned cannot deſtroy the General Law of the Land, 


* A married Woman's Keeping a Bawdy-houſe jointly 
with her Huſband, varies from the general Principle : Be- 
cauſe there She is the pxxrncieaL Adr, and Chief Mana- 


ger and Conductor. 


The preſent Commitment is, 11 diſcharged by due 
© Courſe of Law.” But ſtill it may be a Commitment on 
17 G. 2: As it does vor EXCEED a Month; though it 
does not indeed fix it To a Month. d 


It is a quite new Doctrine, that Impriſonment in a 
* Houſe of Correction is no Puniſhment:” Certainly, It is 
a Puniſhment, and no ſmall One. 1 


As to the Huſband's becoming intitled to the Damages, 
when recovered; that ariſes from the Law itſelf: But it is 
properly the Wife's Action, and will ſurvive to HER; 


though She (being Covert) cannot by Law bring it in her 


own Name, This therefore is the Ad of the law; and 
ought not to be objected to the Huſband, much leſs, to the 
Wife, whoſe Action this properly is. 


Lord 


ye 


re- 
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Lord MansFieLD deſired to be informed how the Uſage 
was : (though it would not indeed, as he obſerved, alter 
the Law.) 


The Counſel had not made this Inquiry. But Both the 
Counſel, and alſo Mr. Juſt. Fos TER and Mr. Juſt. Wit.mor 
ſaid, That the AR of 13, 14 C. 2. had been aLways 
confidered as GENERAL, and NOT as tied up by the parti- 
cular Words of Reference to that particular Caſe of going 
to work, only. And 


Lord MawsF1ELD faid that perhaps that might have been 
praCtiſed for the Sake of General Good. 


He ſtrongly intimated that it would be a right Thing to 
compromsſe this Cauſe: And if it ſhould not be fo, 
He deſired to know the Practice and Uſage, about 
ſending the Wife to the Houſe of Correction, with the 
Huſband. | 


As to 13, 14 C. 2. He ſaid He was now ſatisfied by his 
Brother Foſter, © That it had always been taken as a 

„ GenegraL Law;” notwithſtanding the Words of 
Reference; (which Had ſtruck him on the Reading.) 


Mr. Juſt. FosrzR deſired to know alſo how the Practice 
had been as to Children. 


Mr. Clayton (who was Counſel for the Defendant in the 
former Argument) ſaid He had known the Children alſo 
committed. | | 


Con- aDvis, (i. e. eventually if not compromiſed.) 


On Tueſday, 25th April 1758, This Caſe being mentioned 
at the Bar, as ſtanding for the Opinion of the Court, 


Mr. Norton (for the Defendant) then ſaid He had ſeveral 
Certificates of its being the PracTice, for Juſtices to com- 
mit the W1re, as well as the Huſband, for Returning to 
the Pariſh from whence they had been removed; althoug 
She ſo returned, WITH ber Huſband. 


Lord MansFIELD now (on Tueſday 2d May 1758,) deli- 
vered the Reſolution of the Court. 


He firſt ſtated the whole Caſe very ſully. And he pre- 
faced, That it was manifeſt that the juſtice had not acted 
intentionally wrong : And it is plain that the Jury were 
of that Opinion, as appears by their giving only 1 s. Da- 

mages: 


* p. 602. 
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* Vide ante 
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mages: The Court would gladly therefore have leaned to- 
wards excuſing this Gentleman from ſuffering for what he 
had honeſtly and without any bad Intention done; if they 
could have found him juſtifiable by any legal Excuſe. 


But there is One rarAL Objedtion to his Proceeding, 


which We cannot get over; and which puts all the other 


Points, out of the Caſe: And that is, that the Warrant 
of Commitment 1s ILLEGAL. | 


The Legality of the Warrant depends upon Two Acts of 
Parliament, or at leaſt upon One of them: For there are 
Two Acts of Parliament upon One of which two, this War- 
rant muſt be founded; though it does not appear, upon 
which of the Two, the Juſtice proceeded. 


Theſe two * Acts are 13, 14 C. 2. c. 12. (a Law made 

4 * before Certificates under the + late Acts exiſted, and 19 G. 

3. hes art 2- c. 5- (which relates to Perſons returning, &c. without 
introduced bringing ſuch a Certificate.) 

them, 

Now this Warrant is not within this former Act, of 13, 

14 C. 2: Nor is the Caſe itſelf within it. Theſe Perſons 

did not go to any Pariſh, carrying with them a Certificate of 

their being Inhabitants of their proper-Pariſh: Nor is the 

Commitment made to the Houſe of Correction there to be 

puniſhed as a Vagabond; Nor to a public Workbouſe, 

* there to be employed in Work and Labour ;” as that Statute 

directs. So that the Warrant is not at all agreeable to the 

Directiont of THaT Act, which ſpecifies the particular Man- 

P. 663. * ner of ſending the Offender to the Houſe of Correction, 


or to a public Work-houſe: For it is, only, to remain 
* TILL diſcharged by due Courſe of Law,” 


Neither can this Warrant be good upon the latter Act, of 
17G. 2. c. 5. Becauſe though this is indeed a Commitment 
to the Houſe of Correction, (which the latter Act directs,) 
Yet it is ©* % REMAIN there TILL diſcharged by due Courſe 
* of Law.” Whereas, by this Ad, the Power given the 
Juſtice is © To commit ſuch Offenders to the Houſe of Cor- 
rection, there to be kept to hard Labour for any Time 
„nor exceeding One Month.” But this Warrant is quite 
general: It is an 1nd:finite Commitment; nor for a preciſe 
limited Time, as this Act expreſsly directs and requires, 


Therefore the Warrant of Commitment is totally illegal: 
And conſequently, the Plaintiff is intitled to the Damages 
that he has recovered, 
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And You'll obſerve, that We go onLy upon the Wa k- 
zanT : Which, for the Reaſons I have mentioned, We hold 
to be totally illegal. 


Rure That the Poftea be delivered to the PLlAIxxIrr. 


Thomas verſ. Powel, Friday, th 
| | | May 1738. 


Feigned Iſſue had been agreed upon, between the 
A Parties and by Approbation of the Court, in order to 
try a Corporation-Right. 


This feigned Iſſue had been now tried: And it was 
found for the Proſecutor in the Original Motion for the In- 
formation in the Nature of a Que Warrant, 


The Queſtion now was, (upon a Motion for the Direc- 
tion of the Court, to the Maſter,) Whether the Proſecutor 
ſhould have ALL his Cofts previous to the feigned Iſſue ; or any 
and what Part of them: Or whether he ſhould only have 
his Coſts r Ron the feigned [ſue. 


Mr. Afton and Mr. Nares, who were Counſel for the Plain- 
tiff, infiſted to have A the Coſts : Viz. Coſts of the Ori- 
ginal Application; alſo Coſts of ſettling the Iſſue, (which had 
been diſputed and ſquabbled about ;) as well as the Coſts of 
the Trial of the Iſſue, in the Common Courſe. They cited 
* Rex v. Griffiths, M. 1755, 29 G. 2. B. R. Rex. v. 
Juſtices of Walſall, alias Stubbs et al v. Nichols et ab, 
Tr. 1755, 28 G. 2. B. R. Herbert v. Williams, P. 25 G. 2. 
B. R. Baſkerville v. Redding, there cited. And 1 Strange 
33. Dominus Rex v. Povel et al. (Which laſt was only to 
ſhew that an Information in the Nature of a Quo Warrant, 
is to be conſidered as a Civil Suit, with regard to Coſts.) 


And they faid that this being of the Nature of a Civil 
Suit, in the Original Application to the Court, was diffe- 
rent therefore from Caſes where the Original Application 
was of a C iminal Nature, where no C:/ts were payable by 


the Defendant, 


Mr. Vorton, on Behalf of the Defendant, denied that 
any more Coſts ought to be here taxed, than merely thoſe of 
the feigned IJue ; and even thoſe, only from the Time of the 
Iſſue joined, 


For he inſiſted that the Original Rule © to ſhew Cauſe 
„hy the Information ſhould not be granted,” was adlu- 
ally D1scnarGeD, even before this feigned Iſſue was agreed 
upon as a proper Method of Trial of the Right: So that 

there 
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there was no Pretence for the Coſts of that Application be- Per 

ing now included. And the Diſputes about the Perſon to taken 

be made Defendant in the feigned Iſſue, were, and could 4 0 

not but be, prior to its being joined. 5 

Mr. Juſt, Den1son and Mr. Juſt. WII or were clear T} 

that the Coſts to be taxed upon ſuch a feigned Iſſue, were plead 

ONLY the Coſts of the feigned Iſue itſelf, and vor any Coſts Orde 

antecedent to the Conſent to try the Right in a feigned above 

| Iſſue.“ And this was ſettled (as Mr. Juſt. Milmot ſaid) « for 

It was fo; jn the Caſe of Walſall. * Matt 

on 2 June = 5 THAN | | - att 
== by And they Both faid, That it would be endleſs to enter 
into the Coſts previous to the feigned Iſſue : For they 
would always be ſure to have Diſputes, ** Which Party was 

* right, Ard which wrong, at firſt and upon the Original Bu 

Motion.“ MTN Wy &« the 

LORD MansFitLD concurred in their Opinion: Which pu 

He explained to mean, (and to which theyalſented,) from M 

«* the Time when the feigned Iſſue was PI Rs r Ordered and Defe: 


6 agreed to. 


| Note—In. the preſent Caſe, the. Coſts of the Diſputes 

i about ſettling the feigned Iſſue, arTEr it was agreed 

Li upon and Ordered, were conſidered as Part } the 

4 Coſts which were to be taxed to the Plaintiff ; (who 

1 had prewailed in the Queſtions diſputed, both before 
the Maſter, and before the Court.) | 


* P. 605. * Dearden, Aſſignee &c. verſ. Holden. 


T HE Queſtion was, Whether a Plea of the Statute 
1 of 23 H. 6. c. 10. (againſt Sheriffs taking Bonds Co- 
4% lore Officii Ec.) And that this Bond was taken for Eaſe 
„and Favour Vc; be or be not an 15sUaBLE' Plea, within 
* a Judge's Order giving the Defendant Time to plead, up- 
« on the uſual Terms of pleading an iſſuable Plea, Efc.” 


In the preſent Caſe, the Plaintiff had figned Judgment, 

vpon the Defendant's having thus pleaded, under the uſual 

Order from a judge, for Time to plead, on the common 

| and uſual Terms :” For the Plaintiff conſidered this Plea, 

1 as a Nullity ; and now inſiſted that it was ſo; and there- 

| fore that he had a Right to ſign Judgment, without giving 
any Rule to plead. 


But the MasTzn reported this Judgment to be irregular : 
And to this, The Cour alſo afſented—Por 


Per Cur' 


ar: 
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Per Cur' This is an iſſuable Plea : For if the Plaintiff had 
taken Iſſue That the Sheriff did vor let the Defendant 
go, for Eaſe and Fayour,” It would have brought all 
Matters ſuggeſted i in the Plea, to Iſſue. 


The Judge's Order does not 5 the Defendant to 
plead the GENERAL I ue. The preſent Plea is within his 
Order: And the Plaintiff might here have taken Iſſue (as 
above) That the Sheriff did not let the Defendant go, 
« for Eaſe and Fayour:” Which would have let in all the 
Matters in Iſſue. 


RvuLe for ſetting aſide the * with Coſts,” 
MADE ABSOLUTE, 


But it being ſuggeſted by the Plaintiff's Counſel, «© That 


„the Plea was in Truth and , only a Sham He, 
« put in merely to gain Time; 


Mr. Norton, on Behalf of the Plaintiff, moved that the 
Defendant might plead as he would fland by. 


Which, being conſented, on Behalf of the Defendant, h 


This allo was made Part of the Ru Lz. 


The End of £after Term 1758. 31 Geo, 2. 
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Friday, 26th Rex verſ. James Clarke, Eſquire, * 

May 1758. ? Gre 

Habeas Corpus had been iſſued during the laſt Vaca- laſt 

tion, by Lord Mansfield, bearing Teſte the 8th In- Cay 

ſtant, being the laſt Day of the preceding Term, directed the 

to Janes Clarke, Eſquire, commanding him to have before | 
his Lordſhip aT Hs CHamBERs in Serjeants Inn, immedi- if 
ately, the Body of Lydia Henrietta Clarke, his Daughter, int! 
then detained in his Cuſtody, together with the Day and iney 
Cauſe of her Taking and Detainer ; then and there to un- Pert 
dergo and receive What his Majeſty's ſaid Chief juſtice viſit 
11 ſhould then and there conſider of concerning her in this Be- Nec 
i half. | upo 
#4 *< 2» 
1 The Writ was now returned Here in Court and the ſaid Aﬀe 
i Lydia Henrietta Clarke produced. Hor 
1 | | to 4 
It Mr. Clarke the young Lady's Father, returned That She tena 
[| _ was his DaucuTeR ; and that on the 22d of March laſt, ſiſte; 
1 She, without any Leave or Notice to Him or to his Wife 3 
cher Mother, ) ſecretly went away from his Houſe in Great deen 

Ormond Street, and took with her a Box or Bundle contain- 

ing ſeveral Sorts of Wearing-Apparel and about 27/. in | y 
Money, | (whi 
or © 
That, in about 12 or 14 Days time, He, being credibly Him 
| informed That his ſaid Daughter had been 1nveiGcLep at hi 
| away from him by the Infligation of one James Merwin, Arai 
| * a Perſon of vo wifbleOccupation or Subſtance, nor f. 4 
| any Houſe ; with DESIGN toMaRRy ber to One Toſept 5 0 8 


1 grave, who is under Age, and who about two Years ago 
| « frrved the ſaid James Clarke as a Fo or- Box, and is yet N 
in no better Condition; and that they were all gone together 
into the [le of Thauet, where they were to get aLicence 
for ſucha Marriage; He being under great Concern for 


ll | the Welfare of his ſaid Daughter, and in Order to Po 
| | the 


PR 
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* the ſaid Marriage, (She being intitled to a conſiderable * P. 607. 


Fortune, after her ſaid Mother's Death, and being. likewiſe 
his onLy Child,) took a Journey to find them out, and (if 


in his Power) te prevent the ſaid intended Marriage; and 


gave Directions to his Nephew Mr. Peter Starkie Flyer, to 
go in queſt of them, and if he found them, to endeavour 
to prevent the Marriage and to bring the ſaid Daughter to 
Him, | 


That his faid Nephew found them out at a Place called 
Broad Stairs, in the Iſle of Thanet : Where the ſaid James 
Merwin repreſented himſelf as, and paſſed for, the Uncle of 
his ſaid Daughter. | 


That the ſaid Lydia Henrietta Clarke came Home with 
his ſaid Nephew to his (the ſaid Janes Clarke's) Houſe in 
Great Ormond Street; Where ſhe arrived the 7th of April 


| laſt: and the ſaid James Meruin came with her as far as 


Canterbury. But the ſaid Joſeph Iſgrave run away: and 
the ſaid James Mervin pretends He is gone to Holland. 


That on her being thus brought Home to him, He did? 
in the tendereſt Manner, repreſent to Her the Ruin She was 
inevitably falling into, if She purſued a Deſign to marry a 
Perſon ſo much inferior to herſelf; and who, having no 
viſible Way of Livelihood. muſt reduce her to the utmoſt 
Neceſſity and Want, as well as Diſgrace and Shame. Where- 
upon She aſſuring her ſaid Father That She was not mar- 
tied,“ He, through his Duty as a Parent, and from tbe 
Affection he bore towards her, did receive her into his 
Houſe ; and the mildeſt and beft Endea vours have been uſed, 
to diſſuade Her from ſuch Marriage ; ſuch Endeawours ex- 
tending no further than what he humbly conceives to be con- 
ſiſtent with that parental Care which may be uſed by a Fa- 
ther towards his Child: And no SEvErLTy whatſoever hath 
been uſed to Her. | | 


The She hath, ever ſince the ſaid 7th Day of April lift, 
(when ſhe came Home to his Houſe as aforeſaid) hitherto, 
or RER OWN ACCORD, Continued to live and reſide with 
Him (her Father) and ftill doth live and reſide with him, 
at his ſaid Houſe, of HER 0owN ACCORD and under no Re- 
firaint whatſotver. 


2 there is no other Cauſe of detaining the ſaid L. H. 

g. 

Note — This Habeas Corpus was iſſued upon an Affida vit 
mode by the above named James Merwin; who made 
out a very p/aujible Caſe, fully ſufficient, (if true) to 
obtain the Writ ; but which, was now alledged by 
Mr. Norton, (of Counſel with Mr. Clarke) to be ab- 
ſolutely and utterly FaLss in Fad, 

In 


— 


Trinity Term 31 Geo. 2. 


- 
* 


| * In it the young Lady Was ſworn to be of full Ag., 


(vis. about 22 ;) which was true: But it alſo alledged 
„that She had been hardly uſed, and con fined, by her 
« Father,” and other Circumſtances which were falſe, 


Note alſo—That although this Habeas Corpus directed 
Her to be brought before Lord Mansfield Ar His 


CnaMBeas ; and although She was actually brought 
before Him whilſt He was fitting at Guildhall, on Wed- 


# neſday laſt; Vet, the Father deſiring to have an Op- 


portunity to take, the Advice of Counſel, in ſettling 
the Return; And the Young Lady declaring publick- 
ly, She had no ObjeQion to continue with her Fa- 
* ther, who had always uſed her with great Tender- 
„ nefs, and much better than ſhe deſerved ;” His 


Lordihip judged it proper to adjourn it, and direct 


Her to be brought into Court the firſt Day of Term; 
the rather too, that She might have a Chance of be- 
ing better adviſed : For if ſhe had been then taken 
from her Father, it was plain She would have purſued 
her improvident Deſign; and Merwin appeared at 


Guildhall, ready to have carried her off. She was now 


brought inta Cour by Virtue of the sau Writ, which 
was returnable before n Is Lordſbip, at his Chambers 
immediate, N þ | 


Lord Ma bern now only aſked Her, * whether She 
« deſired to continue with her Father, or to go elſewhere.” 


She anſwered—** To continue with her Father,” 


Upon which, the Court told Her, She was at Liberty to 
go. Which She accordingly did, 


Then Mr. Norton moved that Merwin's Afidavits might 
be yriLED, (together with the Return of the Writ ;) as Mr. 
Clarke was determined to proſecute him for Perjury. 


The Covar ordered it to be fo ; and recommended the 
Proſecution very ſtrongly to Mr, Clarke. 


% 


Wilford 


162 


"Id 


City and County of Lirchfie/d, for offering to ſell Goods &c. 


— 
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* Wilford ver /. Berkeley. P. 609. 
AIR. Morton, on Behalf of the Defendant, moved for — 
a new Trial, for Excessliveness of Damages, It 1758. 
was an Action for CriMINaL CoNnvERSATION with the 
Plaintiff's Wife : And the Jury (a Special One) had given 
5col. Damages. The Defendant was a Clerk in the Exchg- 
quer, during Pleaſure, at a Salary of 50 J. a Year, only: 
Which was his whole Sub ſiſtence. | 


The Court were, All * Three, clear and UNANIMOUS, # Me. Juſ- 
That although there was no Doubt of the Power of the tice F:/er 


Court to exerciſe a proper Diſcretion in ſetting aſide Ver- was abſent. 


dicts for exceſliveneſs of Damages, in Caſes where the 


Quantum of the Damage really ſuffered by the Plaintiff 


could be apparent, or they were of ſuch a Nature that the 
Court could properly Fudge of the Degree of the Injury, and _ 
could ſee manife/ily that the Jury had been outrageous in 
giving ſuch Damages as greatly exceeded the Injury, ; Yet 
the Caſe was very different, where it depended upon Circum- 
flances which wereyROPERLY and SOLELY under the Cogni- 
gence of the Jury, and were FIT to be ſubmitted to their 
Decifion and Eſtimate. And. they held the Caſe of Cri- 
minal Converſation with another Man's Wife to be of this 
latter kind, For the Injury ſuffered by the Huſband, and 
the Eſtimate of the Damages to be aſſeſſed muſt, in their 
Nature, depend entirely upon CixcumsTANCEs, which it 
was ſtrictly and properly the Province of the Jury to judge 
of: And in the preſent Caſe, the Court could not ſay that 
500 J. was too much; or that 50. would have been too 


little. 


Note — The Caſe of Chem v. Brigg, M. 6 G. 1. B. R. 
before Ld. Ch. J. Pratt, was exactly ſimilar to this; 

and the very ſame Sum of 500 J. was given: And the 
like Motion was rejected then, upon the ſame Princi- 
ples as the Court have now rejected the preſent One. 


MoTrion DENIED. 


Rex verſ. Little. 2 
3d June 
In the Crawn Paper. | 1758. 


HIS was a Conwiction, returned to a Certiorari direct- 
ed to William Bailye Eſq; a Juſtice of Peace for the 


— 


— - . 
>. — — ny — ——_— > 2 — — — Sane Þ * 
— 4 - ” of "ENDS. — a ” "a : XL — Sor — 8 EL: ASS — == 5 . 
—— —fE— —-A:⸗ LIT ————— ů ů 2, YA, —— 2 3 ——— — un — 8 3 — - 
3: * I — = " NY a 
- 1 CERT 2 EI 


— — 


= - —_— — — 

. . = 
ü — — — 
— . . AIG FAN adn I 


—— 


— 


Trinity Term 31 Geo. 2. 


nn... 


*P, 610. V as a Hawhker and Pedlur, without Licence, contrary to 


the Statute in that Caſe made and provided. 


It was dated 24th October 31 G. 2. and ſet forth that 
One Thomas Preſton Gentleman came before the ſaid Juſtice 
(William Bailye Eſq;) and gave him Informa tion, that One 
Thomas Little (in the Writ named) after the 24th of June 
1698, that is to ſay upon the ſaid 24th Day of Ofober 1757, 
in the Pariſh of St. Mary in the ſaid City and County of the 
ſaid City of Litchfield, was found Offering to Sale Silk Hand- 
herchieh, AND trading às an Hawker Pedlar or Petty Chay- 
man; AN o that the ſai Thomas Little pip then and there 
OFFER f ſell a Parcel of Silk Handkerchiefs - And that he 
the ſaid Thomas Little did vor, although required ſo to do, 
PRODUCE any Licence, as the Law in that Caſe made and 
provided directs, to qualify him for his ſaid Trading : And 
the faid Thomas Preſton then and there prayed that he the 
ſaid Thomas Little might be thereof convicted. according 
to the Form of the Statute in ſuch Caſe made and provided, 
Whereupon the ſaid Thomas Little being brought before 
Me, and being then and there preſent, and having heard 
the ſaid Information read, and being charged therewith, 


He the ſaid Thomas Little is then and there aſked by me the 


ſaid William Bailye, if he hath any thing to ſay, or can 
* fay any thing, Why he the faid Thomas Little ſhould not 
© be convicted of the sa1D Offence ſo charged upon him in 
Form aforeſaid, according to the Form of the Statute in 
„ ſuch Caſe made and provided.” Whereupon he the faid 
Thomas Little doth new here freely and voluntarily con- 
Ess, before Me the ſaid William Bailye the Juſtice afore- 
ſaid, That he the ſaid Thomas Little pip offer to ſell Silk 
„ Handkerchiefs to the ſaid Thomas Preſton, in such Max- 
„ER 4s is mentioned in the aforeſaid Information ;” and 
* that he hath xo Licence for ſelling thereof.“ And the 
ſaid Thomas Little is now here required by me the ſaid 
William Bailye the Juſtice aforeſaid, to yxoDUcE a Licence 
granted to him to impower or qualify him to travel or trade, 
purſuant to the Statute in that Behalf made and provided. 
And he the ſaid Thomas Little doth vor produce before Me 
any ſuch Licence or any Licence granted to him in that Be- 
half. And the ſaid Thomas Little doth not pretend or al- 
ledge that he is the real Worker or Maker of the ſaid 
Goods, or the Child, Apprentice, Agent or Servant of or 
to any ſuch Worker, or Maker: Nor doth alledge any other 
Matter in his Defence. 


Whereupon, and upon due and full Conſideration by me 


had, of and upon the ſaid Matters and Premifſes, I do ad- 


judge that the ſaid Thomas Little is an Hawker, within the 
true Intent and Meaning of the Statute in ſuch Caſe made 
and provided: And it manifeſtly appeareth to me the ſaid 
Juſtice “ That the ſaid Thomas Little is cviLTy of the Or- 
* FENCE in the ſaid Information above laid to his Charge, 
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* in Manner and Form as by the ſaid Information is above * P. 61 1. 


« alledged.” 


Therefore it is conſidered and adjudged by me the ſaid 
Juſtice, That the faid Tho. Little be, and he is convicted b 
me or THE SAID PREMISSEs in the ſaid Information ſpecified, 
above laid to his Charge, according to the Form of the Sta- 
tute in that Caſe made and provided; And that the ſaid 
The. Little forfeit the Sum of 1 2/. for his Po Offence ; to be 
levied and paid according to the Form of the S:ature in that 
Caſe made and provided. In Witneſs, &c. 


William Bailye (L. S.) 


V. 8, ꝙ W. 3.c.25.F 1,2, 3. and 9, 10 V. 3. c. 27. 8 
1, 2, 3. and 12 V 3 c. 11. V. alſo 3, 4 Ann. c. 4. F. 1, 4. 
for continuing theſe Duties: Which refers to the Deſcription 


in the former Acts. | 
Mr.Yates, on Behalf of the Defendant, took twoExceptions, 


iſt, That the Defendant is not brought within the De- 
ſcription of the Acts, as going from Town to Town c. and 
travelling Nc: But he is only generally deſcribed to be a Per- 
ſon that traded as a Hawker and Pedlar, and offered to (ell 
a Parcel of Silk Handkerchiefs to the Informer. 


2d Exception. That there is no Exidence at all of his Guilt: 
For it is a Conviction upon a Confeſſion; And the Conſeſſion 
extends no further than barely to the ſiinple Fact of offerin 
to Sale Silk Handkerchiefs to the ſaid T. Prefton in fuck 
Manner as is charged upon him. But that Charge is an in- 
ſufficient One, 


Firſt—He cited 1 Strange 497, 498 Rex v. Sparling, A 
Conviction for profane Curſing and Swearing was held bad, 
for not ſpecifying the Oaths and Curſes : For the Court, 
vor the Witneſs, were to judge of their being profane. So 
here, the Court, not the Witnets, are to be the Judges Whe- 
ther he was a Hawker, Pedlar, or Petty Chapman, within 
the Deſcription of the Acts of Parliament. | 


So, in the Caſe of Colebourne v. Stockdale there cited and 
reported in 1 Strange 493 ; Civil Action of Debt on Bond; 
And Plea ** that Part of the Money was won by Gaming; 
* contrary to the Statute ;”—It was adjudged that the 
Game played at, ought to be mentioned in the Plea : For it 
is Matter of Law, and not barely Evidence. So, in Con- 
victions for killing Game not being qualified, The want of 
the due Qualifications muſt be negatively ſpecified, And He 
cited the Caſe of Rex v. Chapman, 3oth April 1955; A 
Conviction on 43 Elis c. 7. for robbing an Orchard; ** the 
** faid Robbing not being Felony, by the Laws of this Realm:“ 

Vol. I. 5 P p This 
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* P. 612. This was holden not to be a ſufficient Charge for the Court 


to judge upon. Rex v. Burnaby, 2 Ld. Raym. 900, 901. was In 
a Conviction on the ſame Act of Parliament of 43 Elis. c.). PT: 
for cutting down Trees without mentioning the Number : ce 
And it was holden inſufficient ; and laid down as a Rule, that vi 
Convictions ought to be cer/ain and are always taken tri&/y, m. 

ny 


Second Exception. All the Evidence to ſupport this Con- 
viction is the Confeſſion of the Party: And that is only 
That he did offer to ſell Silk Handkerchiefs to the ſaid 
* Thomas Preſton in the Manner charged upon him in the In- 


* formation.” But it does not appear by the preceding th 
Charge ** That he was a Hawker Pedlar or Petty Chap- W. 
* man, such as is deſcribed by the Acts of Parliament: to 

And if not, he cannot be liable to this Penalty, 
= Mr. Luke Robinſon for the Conviction. an 
* 


This Queſtion depends, and the Conviction is founded 
upon the following Acts of Parliament: 8, 5 ae 3.685. 
9, 10 W. z. c. 27. which is in the very ſame Words, and is 
now in Force, and 3, 4 Ann. c. 4. $. 4. Pa. 116. 


And iſt. The Defendant is ſufficiently brought within the 
Deſcription of theſe Acts. The Selling Silk Handkerchiefs BY 
is only One Owvert Ad of his Trading, which is ſpecified by — 
the Conviction. And the Juſtice of Peace is to judge Whe- 
ther the Perſon is or is not a Hawker or Pedlar or Petty | 


Chapman. And He has adjudged him to be a Hawker with De 
in the true Intent and Meaning of the Act of Parliament. 

. 2dly. The Defendant has confeſſed the Charge, as laid; to 
and that He had no Licence &fc. If he had any Defence, H: 
he ought to have made it, before the Juſtice, Lic 
© And theſe Convictions upon the Revenue- Laws ought not ] 
to be taken / ſtri4ly as others. For which, he cited what {I 

is laid down in 1 Ld. Raym. 581. Rex v. Chandler Per Hol! as 
Ch. J.“ That the Juſtices are not confined to legal Forms, in | 
* theſe Caſes It is enough to purſue the Intent of the Act.“ Hy 

And the Court, will preſume the Conviction to be right, « 2 
unleſs the contrary appears upon the Face of it. And ſo is 
1: Strange 608, Rex v, Theed: Where the Court preſumed ( 

that the Officer came 4 Day, and not by Night; becauſe no tha 
$53) Thing as Coming in the Night was apparent upon the tru 

Face of the Conviction: , _ 11 895 | ſtr 

| ARA ; | He deft 


oc 
0 * a 1 . as * 

- s . 
. * & * . _— x ©? — 7 


Ti 77 


Trinity Term 31 Geo 2. 


— 


* He ſaid that Mr. Yates's Caſes are not ad idem. * P. 613. 


In Game-Convitions it is not neceſſary to ſet out negatively, 
« That he had not ſuch and ſuch Qualities.” Nor is it ne- 
ceſſary to ſet out the particular Oaths and Curſes, in Con- 
victions for profane Curſing and Swearing : Nor in Chap- 
man's Caſe, was it neceſſary to ſet out that it was not Felo- 
ny by Law. | 


Mr. Yates in Reply. 


iſt. Urged the Neceſſity and Reaſonableneſs of ſpecifying 
the Act of Trading Cc, in the Conviction. But this Man 
was not, in Fact, within the Definition of going from Town 
to Town, and travelling : For he refided at a fixed Place. 


In Game Convictions, it is neceſſary to ſpecify negatively 
and particularly, ** That the Delendant was not — ſo 
« qualified.” | 


Mr. Juſt. Dex180n—That has been ſo ſettled. 
Mr. Yates proceeded in his Reply. 


2dly. The Confeſſion is only That he did offer to ſell 
© Handkerchiefs HS:“ Not ©* That he TRA DED as a Haw- 
ter Pedlar or Petty Chapman.” 


Lord Manspiti.D. The AQ of 3, 4 Ann. refers to the 
Deſcriptions in thoſe of . 3. | 


A s8InNGLs A@ of ſelling a Parcel of Silk Handkerchiefs 
to a particular Perſun, is not a Proof thut he was such a 
Hawker Pedlar or Petty Chapman, as ought to take out a 
Licence, by Virtue of theſe Acts of Parliament. 4 


i 
Now it is certainly of the Essence of the Crime of not 
© pRODUCING a Licence,” That he muſt be such a Perſon 
as OUGHT to take out a Licence. | | 


And the Confeſſion is only of the Fa, © That he fold 
« the Handkerchiefs to Thomas Preſtun: Not © That he 
* TRADED as a Hawker Cc.“ _ | 


Convictions ought to be taken fricby: And it is reaſonable * V. poſt, 
that they ſhould be lo ; becauſe they mult be taken to be R%, Pi. 
true, againſt the Defendant ; and therefore ought to be con- d Corden, 
ſtrued with Strifneſs. I do not ſay that it is neceſſary to Hil. 1769. 
define exactiy, What a Hawker Pedlar or Petty Chapman 7s. accord. 
But it is neceſſary to alledge and ſhew that he fold the 


Ppz2 | Mr. 


Goods, or traded, As One. 


* 


i 


Trinity Term 31 Geo. 2. | [26 aa 


— 


P. 614. * Mr. Juſt. Denton concurred, for the ſame Reaſons 


and thought the Material Averment to be here wanting; it 22 
not being averred That he was ſuch a Hawker Pedlar or ſeſſe 

** Petty Chapman as ought to take out a Licence.” and 

| | his 

And He mentioned a Caſe of Rex v. Gardiner, Tr. 1738 and 
11, 12 C. 2. B. R. Where the Juſtice convicted a Man of Exee 
8 a Gun, Be1xG an Inſtrument to deſtroy Game. to | 
And ſoit certainly was: But, in Fact, the Man had never the 
uſed it as ſuch ; but only to keep Pigeons off from his beca 
Grounds, And the Conviction was 2 expi 
173 

Mr. Juſt, WitMoT concurred clearly, for the fame Rea. 

ſons. For certainly a Man may ſell Goods as a Hawker A. 
Pedlar or Petty-Chapman, without being ſuch a Perſon as is viſec 
obliged to take out a Licence. And if he is not obliged to an | 

take out a Licence, moſt undoubtedly he ought not to be And 
convicted in a Penalty for not PRODUCING One. | — 
* 
Now here, it appears, that the Juſtice has convicted in E 
the Man of an Offence, of Which He has not proved him to e 
be guilty. __ | | the { 
| viſee 
3 ; [2 Per Cur. * unanimouſly, = 
wh ho Conviction QUASHED. je 
preſent. of A 
See Kn = | | of th 
Tueſlay, Doe on the Demiſe of Hitchings and another, verſ. (the 
6th June — Lewis E. Iq; dere 
1758. | | | | Coſt: 
HIS was a, Special Caſe from the Aſſizes, upon an O 
Ejectment brought by a Tenant againſt his Landlord, EAu 

who had formerly obtained a judgment by Default, in a Sd 
former Ejectment 3 by Him againſt this ſame Tenant. 40 f 


The Special Caſe ſtated for the Opinion of the Conrt was « he 


| as follows, « Ar 
| 2. | | a 

| Thomas Lewis, being ſeiſed in Fee, demiſed to John = 
| Hitchings (in Conſideration of a Fine &c. ot 491. 13s. 6d.) 0 
| To hold for 99 Years, if Three Perſons ſhould ſo long hve ; Ejed 
| at 11/. 5s. payable at Michae/mas yearly ; ſubject to a Proviſo dict 
| that if the Rent ſhould be in Arrear tc, for the ſpace of one of i 
| Month, being lawfully demanded ; and no ſufficient Diftreſs « to 
| upon the Premiſſes c Ac; That then it thould be lawful to 


the faid Thomas Lewis his Heirs and Aſſigns, to re-enter Oc. Th 
A nr >: Ae 


Trinity Term: 31 Geo. 2. 


That John Hitchings, the Leſſee, entered and was poſ- P. 61 


ſeſſed c; And then Died; having firſt made his laſt Will 
and Teſtament c; Whereby he deviſed the ſaid Term to 
his Son Edward Hitchings (the Leſſor of the Plaintiff ,) 
and made his Wife Executrix. The Teſtator's Wife, his 
Executrix, duly proved the ſaid Will and duly aſſented 
to the Legacy: And the faid Deviſce Edward Hitchings, 
the Leſſor of the Plaintiff, entered into the Premiſſes, and 
became poſſeſſed of the ſaid Term, being then and flill un- 
expired ; and continued in Poſſeſſion, till the 15th of April 


17 3T- 


Thomas Lewis, the original Leſſor, by his Will, Ec, de- 
viſed to ſeveral Truſtees, &c, in Truſt for Morgan Lewis, 
an Infant, c. The faid Thomas Lewis died ſeiſed Fe: 
And the ſaid Deviſees in Truft became ſeiſed c. And 
there being 3 Years Rent due and in Arrear from the ſaid 
Edward Hitchings for and upon the Premiſſes, a Declaration 
in Ejectment was ſerved upon the ſaid Edward Hitchings, 
uxDER and BY VIRTUE of the Statute of 4 C. 2. c. 28. for 
the ſaid Premiſſes, on the Demiſe of the Truſtees and De- 
viſees aforeſaid : And Judgment was obtained thereupon, by 
Default, againſt the CaSuaL FEjedor ; and a Writ of Poſ- 
ſeſſion iſſued thereupon ; And Poſſeſſion was delivered ac- 
cording to the faid Writ, to the ſaid 'I ruftees, on the ſaid 15th 
of April (737 : Which faid Truſtees have been in Poſſeſſion 
of the Premiſſes ever fince. And the ſaid Edward Hitchings 
(the now Leſſor of the Plaintiff) has not ſince paid ner ten- 
dered the Rent in Arrear or any Part thereof, nor the 
Coſts; nor filed any Bill for Relief in Equity. 


On the Trial of this ſecond Ejectment now brought by 
Edward Hitchings againſt the ſaid Lewis, no Affidavit was 
PRODUCED, ** That half a Year's Rent was due before the 
*« firſt Declaration in Ejectment was ſerved upon the faid 
« Edward Hitchings ; and that no ſufficient Diſtreſs was to 
be found on the demiſed Premiſſes, countervailing the 
« Arrears then due; And that the Leſſors in that firſt E- 
jectment bad Power to re-enter.” | 


On this Trial of the ſaid ſecond EieQment, (wiz. the 
Ejectment brought by the ſaid Edward Hitchings,) A Ver- 
dict was found for the Plaintiff ; but ſubjeR to the Opinion 
of this Court, Whether or no the Plaintiff therein oughs 
** to recover,” 


This general Quyeſtion— 


„Whether Edward Hitchings the Leſſor of the Plaintiff 
ein the preſent Ejectment ought to recover, or not ;” de- 


pended upon the followin 
a Queſtion ; 


a D P ——— —— — 


Trinity Term 31 Geo. 2. 


* P. 616. 


* ges this 
Caſe ſtated 


at large, by 
Mr. Juſtice 


Deniſon, 
fell, 61 9. 


* Queſtion: Via. Whether it was neceſſary for the 
„% Defendant Mr. Lewis to pxoDUCE an Affidavit That 
« Half a Year's Rent was due c. ut ſupra ; And that the 
Leſſors in that former EjeQtment had Power to re-enter.” 


Mr. Nares, who argued for the Plaintiff, made two Queſ- 


tions: vis. 


iſt. How far this Caſe is within the 2d Section of 4 6. 
2. c. 28. © for the more effectual preventing Frauds com- 


** mitted by Tenants, and for the more eaſy Recovery of 
„ Rents, c.“ 


2d. Queſtion. If it is within it, then how far the Plain- 


tiff has proved his Title under that Statute, upon the parti- 


cular Circumſtances of this Caſe. 


The Firſt Point may be rendered the more clear, by con- 
ſidering how it ſtood before the Statute; and how ſince. 


iſt, Before that Statute, the Plaintiff in EjeQment muſt 
have proved “ that there was Rent in Arrear :” and“ that 
„ there was no ſufficient Diſtreſs to be found upon the Pre- 
% miſſes ;” and, thirdly, ** that he had made a lawſul De- 
* mand of the Rent in Arrear,” > | 


This Condition here annexed to the Leaſe in the preſent 
Caſe, is in Derogation of the Party's own Grant, and tends 
to defeat the Eſtate: And therefore Mr. Lewis would have 
been kept ſtrid ly to prove all theſe previous Facts. And if 
it had been a Judgment againſt the Caſual Ejector; the 
Judgment would have been no Bar againſt the rea! Tenant, 
in an Action for the meſne Profits, Indeed if the Judgment 
had been obtained againſt the Real | enant, or againſt the 
Owner of the Eſtate, the Perſon who obtained ſuch a Judg- 
ment needed not prove any Thing over again, in an Action 
for the meſne Profits. And fo the Lord Ch. J. at Nik 
prius at Guildball, in 2 Strange 960. Jefferies v. Dyſon, * 
expreſsly lays down this Diſtinction. And here the real 
Tenant did not enter into the Rule: But it is res inter aL10s 

a. 


This Judgment in Ejectment had therefore (before the 
Statute) no relation to the real Tenant : And conſequently, 
Mr. Lewis muſt haveſhewn bis Title to re-enter. 


Then to conſider the Caſe as ſubſequent to the Statute, 
here is not an Acquieſcence of 20 Years. And what ſeem- 


ing Acquieſcence there was, aroſe fiom the Poverty of the 


Party, 


2dly. 


4 TS.» wo et — — 


Pre 


Tini Term 31 Gen. 2. 


—— — 


63 


* adly. The next Point in Queſtion is, Whether ac- * P. 617. 


« cording to the State and nde of this Caſe, it 
« can be conſidered as a Caſe within the Statute; and that 
« the Plaintiff has proved a Title under the Statute. » 


The Court will no! preſume any Thing, in Support of 4 
udgment obtained by Confeſſion or Default, or in any 
other Way than upon a Trial of the Merits. Shinner 586. 
Sandlers's Caſe is a proof of this : Where Holt Ch. J. makes 
the like Diſtinction. ö 


An Inconvenience would ariſe from too great a Latitude 
in conſtruing this Statute. As in Caſe of Fraud and Con- 
nivance, in recovering the Jud 7 againſt the Caſual Ejec- 
tor: It would be very hard, if in ſuch Caſe, the real 47 
nant could not bring an Ejectment. "09 


Mr. Mares was now departing from the Facts ſtated 
in the Caſe ; in which he ſaid it was omitted to be 
inſerted ** That there was ſufficient Diſtreſs.” 


Lonp Mans 1tLp—We muſt judge upon the Caſe as 
flated + if it is miſ-ſtated, You mult apply to amend it. 
However, I do not -ſee . this would be very mate- 
rial. 


He abfarras that it was ufo e Jody; „That no Af. 

« fidavit was PRODUCED: Not That there v0 no 

« Affidavit at all.” Alſo that Preſumptions are not 

dependant upon certain fixed Rules ; but muſt be guid- 

ed by Circumſtances : and ſuch nnn are 
proper for the Conſideration of a "yy | 


[Here was an Acquieſcence of 20 Years aid. fo 
Months. And it is ftated to be a Caſe within the 
„ Act of Parliament ;” Which is @ material Part of 
the Cafe. The Ejectment i is ſtated to have been ſerved 
under and by Virtue of this Act.“! 


Mr. Morton was beginning to ſpeak on Behalf of the De- 
fendant : But 


Loxp Mansrist v told him chat the Caſe was 0 dene 
his Side of the Queſtion, that it was not een for him 
to give himſelf any Trouble. 


Then his Lordſhip repeated ihe Caſe eddy ax's it was 


ſlated : (Which lee, ante pa. ee Gage} bed 


—_— — —— 


11 


Trinity Term 31 Geo. 2. 


P. 618, 


— — 


The General Queſtion Whether the Plaintiff in this 
« laſt Ejecment ought to recover, depends upon this par. 
ticular Queſtion, vis. Whether the firſt Ejectment was 
regularly brought and proceeded upon, by the Truſtees 
under Thomas Lewis's Will, purſuant to the DireQicng 
4 ſpecified in the Act of 4 C. 2. c. 28. § 2.“ This lat 
Ejectment is brought near 20 Years after the former. 


Now, beſides the GENERAL Preſumption * That the 
„Proceedings were regular and omnia ſolemniter ada, un- 
* leſs ſomething had appeared to the contrary ;” and the 


Rule That fabitur præſumptioni, donec probetur in contra- 


„rium; Here is, in this Caſe, a pecisive Fad ſtated: 
Which Fact is That the Proceeding under the firſt Ejed- 
ment was UNDER andsy Virtue of this Ad of Parlia- 


ment | 


Indeed Edward Hitchings was in Peſſeſton, as appears by 
the Caſe ſtated, till the 151h of April . Time when 
Poſſeſſion was delivered (by Virtue of the Writ of Poſſeſſion) 
to the Truſtees. So that, being the Tenant in Poſſeſſion, 
he MusT have been ſerved with the Declaration in EjeQ- 
ment; Whether it was a Common Law-Proceeding, or a 
Proceeding upon this Act of 24 G. 2. 


But the Caſe itſelf ſtates it to have been a Proceeding ur- 


 DERtbis Ad: And if it was fo, the Judgment uus r have 


 direQs.and requires, viz. An Affida vit That half a 


Been founded upon ſuch an Aﬀidavit as that AQ 83 

ear's 
Rent was due, before the Declaration in Ejectment was 
ſerved;; and that no ſufficient Diſtreſs was to be fourd 
upon the demiſed Premiſſes, countervailing the Arrears then 
due; and that the Leſſors in that Ejectment had Power 
to re- enter... RIA 8-5 


And the Caſe does not ſtate, affirmatively, © That the 
* Judgment was 1sregular ;” or, expreſ ly and explicitly, 
That there was We Affida vit at all,” or indeed any Thing 
whatſoever, o TAKE CFP Preſumplion which is immer ſcly 
ſtrong the other Way. For Edward Hitebings acguieſced 
under this Judgment, Execution, and Poſſeſſion, for almoſt 
Twenty Years, and never tendered the Rent and Arrears, 
N with Coſts (purſuant to the Act ;) nor filed any 
Bill for Relief in Equity, within ſix Months after the Exe- 
cution executed, nor indeed at any ſubſequent Time. So that 
he is barred by the Statute, and fore- cloſed from all Relief or 
Remedy in Law or Equity, (other than by Writ of Error ;) 
and the Landlord is by Virtue of the Act of Parliament to 
hold the Premiſſes diſcharged from the Leaſe ; upon Sup- 
poſition that his former Proceedings were regular. 


The 


Trinity Term 31 Geo. 2. 


— 


0 


„The Affidavit may be l/, after this Length of Time; * P. 619. 


Or the Landlord may be unable to come ut it; although 
there were, in Fact, a proper one made, to ſupport his 
judgment and Execution: And it would be too hard, to 
put the labouring Oar upon the Landlord, of ezovinG the 
Regularity of all the Circumſtances upon which his Judg- 
ment and Execution were founded. 


As to what has been ſuggeſted (v. ante 617, „ That 
« there may be Fraud Connivance, or Colluſion with the Un- 
« der-tenant, in the Manrer of Recovering Judgment againſt 
« the Caſual Ejector;“ It is merely imaginary, in the 
preſent Caſe. Beſides, Fraud will infe every Thing : Ard 
upon the Principles of Fermor's Caſe, 3 Co. 77. it would not 
land. , Fi! 


There can be no Suſpicion of any ſuch Thing here. 
For this Edward Hitchings, the preſent Leſſor of the Plain- 
tiff, the Perſon who has thus long acquieſced under this 
Judgment and Execution, and never attempted to be reliev- 
cd fiom it either at Law or in Equity, is Himſelf the vexy 
Man upon whom the Declaration in the firſt Ejectinent was 
ſeryed. 


The true End and profeſſed Intention of this Ad of Par- 
liament was to take off from the Landlord the Inconveni- 
ence of his continuing always liable to an Uncertainty of 
Poſſeſſion, (from its remaining in the Power; of. the Tenant 
to offer him a Compenſation at any Time, im order to ſouid 
an Application for Relief in Equity ;). aud to limit and con- 
fine the Tenant to Six Calendar Months atter Execution ex- 
ecuted, for his doing this; or elſe, that the-Lanclord thould 
from thenceforth hold the demiſed Premiſſes diſcharged 
from the Leaſſe. , ee Fo, 


© His Lordſhip was. therefore. clearly. of Opinion * that in 


his Caſe, the Plaintiff ought not to recover.“ 


Mr. Juſt. Denisow concurred in Opinion © That the 
„ Plaintiff had no U itle to recover.“ 8 


The former Ejectment brought by the Landlord againſt 
Edavard Hiichings the Tenant, who is now become Leſſor of 
the Plaintiff in the prefent EjeQment, is ſtated to have been 
ſerved upon Hitchings under and ty Virtue of this AQ of 
4 C. 2. c. 28.“ 
„That great Inconveniences frequently happen to Land- 
„ ſords, in Caſes of Re- Entry for Non-Payment of Rent, 
from the many Niceties attending Re-Entries at Common 
* Law; and that Expences and Delay often happen trom 
« Injunctions cut of Equity, after Judgment in Ejectinent:“ 

p And 


ow this Act (v $ 2.) expreſsly recites 


— 8 
nn 


Trinity Term 31 Geo. 2. 


»» 


- P. 62 o. * And the Act is gona made in order to prevent theſe 


Inconveniences. It preſcribes 'a Method of Proceeding, in 
two Caſes or Manners of recoyering upon the Proceeding 
in Ejectment which it directs; vi. One, in Caſe of Judg - 
ment againſt the Caſual Ejector e the Other in Caſe of itz 
Coming to a Trial. In the ' former Caſe, of judgment 
againſt the Caſual Ejector, (and ſo alſo upon Non-ſuit on 
not confeſſing Leaſe Entry and Ouſter,) it directs “ Thet 
« it ſhall be made to appear to the Court where the Suit is 
depending, y ArrIb AVT, That half a Year's Rent was 
due before the Declaration was ſerved; and that no ſuf. 
ficient Diſtreſs was to be made upon the Premiſſes, coun. 


This Caſe is not at all like the cited Caſe of Jefferir 

v. Dyſon; 2 Strange 960. Where in an Action for me/ne 
Froefis, the Plaintiff offered à Recovery in EjeQment 
againſt the Caſual Ejector; upon Which no Writ of Poſ- 
*« ſeſſion hach iſſued! And when the Defendant would have 
gone into the. Title, the Plaintiff inſiſted that he was 
«< eflopped from doing ſo, by the Judgment againſt the Ca- 
9 ta Ejector.“ But the Ch. Juſtice held That though 
it would have been an Eſtoppel, if the then Defendant 
* had been made a Defendant'in the Ejectment, and the 
Verdict againſt ui; yet that that Judgment to which he 
% was NO Party could be no Shop el to Him. And there- 
fore the Ch. Juſt. admitted the Defendant to controvert the 
Title. And that Diſtinction is Tight, here: But it is not 
like the preſent Caſe. 2 18: Pra 


I am of Opinion the Plaintiff here has no Title. 
"Mr: Jult. Fos EA was of the ſame Opinion. 


The Judgment certainly good, 1d, ſet aſide, The pre- 
ſent Objection, of the not producing ſuch an Athdavit,” 


is grounded upon the Act of 4 G. 2. c. 28 And that Act 
does require ſuch an Affidavit: And for that very Reaſon, 
We muſt preſume That there d, ſuch a One made; and 
t that the judgment was founded pon it,” But the Plain- 
ein that Ejectment has it not: It remains in Mr. Cowper”s 


Clearly, 


— 
— 
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4 Clearly, the Plaintiff has no Title. * P. 621. 


Mr. Juſt. WiLMorT alſo concurred. 


He ſaid it would be unreaſonable, that the now Plaintiff 
ſhould recover from the Landlord, after almoſt 2o Years 
Acquieſcence ; and after the Landlord may have improved 
the Eſtate. | | 


He alſo agreed to the Caſe of Jefferies v. Dyſon ; But 
denied it to hold in this Caſe. 


This Act was made to compel Leſſees to bring their 
Ejectment, or their Bill in Equity, wiTHIN @ LIMITED 
Time. And this is ſtated to be a Proceeding ** under and 
« by Virtue of that Act.“ Therefore there muſt have been 
ſuch an Affidavit, though the preſent Defendant did not 
produce it. | | 


Per Cur. unanimouſly, 
JupcmenT for the Dzrenpanrt. 


Rex ver/. Inhabitants of Painſwick. Wedneday, 
5 th June 
See this CASE abridged, in the TABLE; and at large, in 1758. 
the Quarto-Edition of my'SETTLEMENT-CaSEs,, 
Ne. 148. pa. 465. 


* Cottingham verſ. King, 
Friday, ↄth 
Paſch. 31 G. 2. Rot J0 179. | June 1758. 


HIS was a Writ of Error brought upon a Judgment 

of the Court of King's Bench in Ireland ; who had 
affirmed a Judgment in EjeQment given for the Plaintiff 
by the Court of Common Pleas there, after a general Ver- 
dict for the Plaintiff. 


In this Ejectment, the Parcels are deſcribed to be (amongſt 
Others therein mentioned and included) 5000 Meſſuages, - 
5000 Cottages, 10,000 Acres of Land, Se, in all thoſe 
the Lordſhips, Manors, and late - diſſolved Abbey or Mo- 

ONE naſtery 


P. 623. 


DDr 1 2 — — — 
b ren £1 "ITE * 
n — zo 8 — — 


Trinity Term 31 Geo. 2. 


— — * 
. —_ 


P. 624. * naſtery of Boyle and Inſemacranaw ; and Quaxey of « of 


Land of Tallagh, with the Town and TENEMZNTof Boyle N 

and Fairs and Markets thereunto belonging, in the Cobx. whe 
Ty of Roſcommon ; And all thoſe the Og and Heredita« mo 
ments called. Grangemore, (with many other Parcels, ge. n 
ſcribed by the Name of QAR T ERS, ſome containing ſo b FT 
many, others ſo many Acres ;) and Part of Sumternat 3 f 1 17 


a large Deer-Park c; and the Parſonage of mos Se; flon 1 


in the Couury of Roſcommon ; and a ſmall Park or Field Ch 
in the Poſſe ſſion of Tc. | : 1. f. 
On this Ejectment, there had been (as is above mention- ton— 
ed) a General Verdict for the Leſſor of the Plaintiff; and ment 
Judgment for him, in C. B. in Ireland. And afterwards, * de 
A Writ of Error was brought upon it, in B. R. in Ireland: peace 


And General Errors were aſſigned. The Court of B. R. the L 
in Ireland affirmed the Judgment of the Court of C. B. 


there, And upon this Judgment of Aﬀirmance, the pre. 3d 
ſent Writ of Ertor was brought. | tion: 
Many Exceptions had been taken in Ireland, on the Part 8 
of the Plaintiff in Error, upon the Writ of Error brought « fe 
in the King's Bench there. But | holde 
Mr. Aſbburſt, who argued for the Plaintiff in Error here, Cert: 
| ſaid he would now only take Exception to the UncerrTain- Whit 
| TY of the Deſcription of the Premiſſes ſpecified in the De- by th 
claration : Whereas in EjeQment there ought to be a /f convi 
cient Certainty ; that the Sheriff may know how to deliver 
Poſſeſſion. 1 Broqwnlow 142. Challener v. Thomas: © An 4t 


* Fjedment will not lie, De Aguæ Curſu.” 1 Ld. Raym. 27). lutel 
Shal mer v. Pulteney, ſeems to concede that an Ejectment 


will not lie ** de quodam Ædificio; for the Uncertainty of 3 
the Term Ædificium In Style 30, It was doubted whether Tn 
| an Ejectment lies de uno Crofto Dyer 84. 6. in Aſſize nate. 
| | * de quadam portione Decimarium tc,” It was objeQed 61 
| that the Plaint was uncertain. % fo 
This is an entire Judgment, and entire Damages And it Caſe 
is particularly liable to Exception, in the following In- 0 tai 
ſtances; vix. | ſpeci 
iſt. Excep- _ Mt. No Vill at all is mentioned throughout the whole of, 
tion. Declaration: The Lands &c are only deferibed to lie (ge- * Cl 
nerally) ** in the County of Roſcommon :” This Defect runs © tal 
through the whole Declaration —Cy0, Elis. 822, Gray v. of O 
Chapman, is in Point; and by the whole Court: ** The after 
Declaration in Ejectment was holden ill, for not alledging tain: 
„in what Vill the Tenements were.” Hb. 89 Rich v. ſaid 


Sbere, is moſt expreſsly in Point: And the Judgment was, | 
for this very Cauſe, reverſed in Cam” Scaac'. 2 Barnes, 150. 20 
Goodright, on the Demiſe of Griffin, v. Fawſon : The Judg- ſuffi 
ment was arreſted for the ſame Uncertainty.” in which of 

* two Pariſhes the Meſſuage ſtood,” 


2d 


— 


Trinity Term 31 Geo. 2. 


FE 


* 2d. The Words are—** With the Town and Tene ment, * p. 625. 
« of Boyle and Fairs and Markets thereunto belonging.” 2d Excep- 
Now Ejectment will not lie for a Town; nor for a Tene- tion. 


ment, generally. 1 Sid. 295. Birbury v. Yeomans; Eject- 
ment de 7 Meſſuagiis five Tenementis,” was holden ill, 
after a general Verdict. Cro. Eliz. 186. Mood v. Payne 
was the ſame Determination, in an Ejectment de uno 
« Meſſuagio five Tenemento.” 1 Lord Raym. 191. Cople- 
ton v. Piper The two Powells Juſtices ſaid, and Treby 
Ch. J. agreed, That Ejectment de uno Tenemento” is 
ill, for the Uncertainty. 2 Strange 834. Goodlitle v. Wal- 
ton After Verdict for tre Plaintiff in Ejectment, Judg- 
ment was arreſted; And it was holden That an Ejectment 
« fe uno Tenemento” will not lie. 1 Barnes 117. Make- 
peace v. Hopwood : Judgment in Ejectment was arreſted for 
the Uncertainty of the Words One Meſſuage or Tenement.” 


3d. © A Quarter” is another Term uſed in the Declara- 3d Excep- 
tion: Which Terms is totally uncertain ; and even appears ion. 


to conſiſt of different Numbers of Acres ; ſome, more ; 
ſome, leſs. Yelv. 117. St. John v. Commyn—: Ejectment 
* de Caſtro villa et terris de Kilbrough in Com c;“ was 
holden inſufficient for want of expreſſing the Number and 
Certainty of Acres. And that Caſe js like the preſent; 
Which is © the Lands called c;“ but they are deſcribed 
by the Name of One Quarter c; Which Term does not 
convey an [dea of any determinate Number of Acres. 


4th. It is of Part of S. M. D:” Which is abſo- 4th Excep- 


lutely uncertain and vague. 


th. And of ** a large Deer-Park in the County of Roſ- «th Excep- 
* common: Which is vaſtly too uncertain and indetermi- tion. 


nate, 


6th, ** Of a ſmall Park or Field, in the Poſſeſſion of 6th Excep- 
. Edward Savel's tion. 


„ Wc;” not ſpecifying WHERE. 11 Co. 55 
Caſe: Ejectment of a Cloſe called Dowe- Cote Cloſe, con- 
* taining 3 Acres.” The Judgment was arreſted, for not 
ſpecifying what Nature and Quality the three Acres were 
of, 1 Shower 338. Knight v. Symmes : EjeQment of 5 
„ Cloſes of Paſture and Meadow, called Faldotune, con- 
** taining ten Acres:” But did not diſtinguiſh how many 
of One, and how many of the Other. Judgment was arreſted, 
after a Verdict for the Plaintiff; for want of ſufficient Cer- 
tainiy. 1 Salk. 254, S. C: And Holt Ch. J. is there 


ſaid to have affirmed Savel's Caſe for Law. 
7th. The Quantity and Quality of the Lands is not th Excep- 
Therefore, 


{ufficiently ſhewn. 


— — 


Trinity Term 31 Geo. 2. 


* P. 620. 


* 


Therefore, for theſe Exceptions, He prayed to reverſe 
the Judgment of the Court of King's Bench in Ireland. 


Mr. Williams, who argued for Sir Edward King, the 
Defendant in Error, faid That the Merits of the Title 0 
this Eſtate (an Eſtate of 8000 J. per Ann.) came in Que. 
tion in C. B in jreland; Where Lord Kingſ/boroug)); 
pretended Will was found to be a Forgery: And the 
Court of King's Bench there affirmed the Judgment of C. 
B. there. And being after a Verdid upon the Merits, the 
Court here will preſume what they can in Favour of the 
Judgment. 


And as to the Exceptions 


iſt. © 5000 Meſſuages, 5000 Cottages Ec Cc, in the 
% Lordſhips and Manors of &c late belonging to the dif. 
* ſolved Abbey or Monaſtery of Cc in the County of R. 
is ſufficient without naming any Vill. For a Manor is 1 


notorious in its Boundaries, as a Pariſh: S0 alſo is 1 
Lordſhip. 


The © Pariſh of A. or B.“ has been holden ſufficient, 
For Proof of which, he cited a Caſe (which does not per- 
haps quite prove it;) vis. 3 Lev. 334. Goodwin v. Black- 
man Which was an Ejectment of Lands in K. & 6, 
Whereas the whole lay in K. | | 


And after a Verdict, this Manor ſhall be intended to be 
a Vill.“ Pariſh” ſhall be intended to be a Vill, print 
facie. 2 Salkeld. 501. Rudd v. Moretsn—: It is ſaid to have 
been ſo adjudged in the Caſe of Milſon v. Laws, in M.6. IV. ;, 


And if a Place be named generally, that Place ſhall be taken 
to be and intended a Vill—This was adjudged, (as is alſe 
faid in 2 Salk. 501.) in the Caſe of Vinckerſten v. Eöden, 


IA. 10 W. 3. B. R. 


2dly. As to Ejectment not lying for a Town, or for : 
Tenement— _ nd, $i ; 


After a Verdict, the Court will intend the Lands to be 
Parcel of the Townſhip: And they ſhall paſs with it, 
And to ſupport this Poſition, he cited Cro. Car. 165. 
Gennings v. Late; Where the Court conceived that the 
Land might be ſaid to be appendant to the Houſe. 3 
Keble 44. Smith v. Martyn ; Where a Garden was allowed 
to be demiſable, as Parcel of a Meſſuage. Doe, ex din 
Sawille v. Borſace et al determined in the Houſe of Lords 
(on a Judgment in the Exchequer) 11 March 1735 


(Which he cited from the Reſpondent's Caſe, upon the 


4th Exception,) ©* That the Advowſon and Common 
| « ſhould 


— . 
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8 


, ſhould be intended to have been appendant to the Ma- * P. 627. 
„nor.“ So here, the Lands may paſs as appendant or be- c 
longing to the Townſhip; though not alledged to be Part 
of it. So, Communia Paſture” generally, ſhall, after 
Verdict, be intended to be ſuch Common, for which an 
Ejectment will lie, as Common appendant or appurtenant. 

1 Strange 54. Newman v. Holdmyfaſt is expreſsly fo deter- 

mined. And an Ejectment will lie for a Ten; and alſo 

for a Tenement, where it is reduced to a Certainty. 
Moſt of Mr. Aſphurſt's Cafes are in the disjundive 

© Meſſuages or Tenements.“ However, here the Word 
% Yecato” renders it certain enough. 1 Lev. 65. Lady 
Dacre's Caſe: Twy/den ſaid that though an Ejectment will 
not lie of a Croft; Yet it will lie of“ a Croft called 
« Black Acre.” 1 Siderf. 295. Burbury v. Yeomans : He 
repeats the ſame Aſſertion. And in both Places, he 
gives the Reaſon; viz. © That this renders it certain.“ 

And here, it is ** the Town and Tenement of Boyle :” 

Which Appellation of it by it's Name, aſcertains it fuffi- 
ciently. And this is agreeable to what is ſaid in 3 Mod. 

238. Hexham v. Coniers ; ** That the adding vocar. the 
« Black Swan, to the Words Meſſuargium five Tenemen- 

„% tum, makes it certain that the Tenement intended is a 
« Houſe.” | 

And the old Rule about the Sheriff's: being neceſſarily 

to be informed ſo exactly upon the Record, * What ne is 
to deliver Poſſeſſion of,” is now out of Uſe, and is net 
to be regarded. For the Plaintiff in Ejectment is to take 
Poſſeſſion, at his Peril, according to his ozwn Sheaving. 

Savile 28. Caſe 67. Queen v. Ayleworth : Manwood, Chief 
Baron, expreſsly declares this; and fays ** It was the 
„Opinion of the Chief Juſtices in the Star-Chamber.“ 

1 Strange 695. Sullivane v. Segrave—An Ejectment “ de 
* parte Domiis,” was holden ſufficient, upon the fame 
Principle. 2 Ld. Raym. 1470. Bindower v. Sindercomb: An 
Ejectment of Part of a Mote, Parcella Are, Parcella 1 
% Pomarij Ec,” was holden good, upon Error, after Ver- 9 
dict. 2 Ld. Raym. 789. Camell v. Clavering An Eject- 4 
ment was brought in the Exchequer, © de minutis Deci- | 
„ mis:” And, after Verdict and Motion in Arreſt of 
Judgment, Judgment was given for the Plaintiff, by all 
the Barons. 1 Salk. 255. Whittingham v. Andrews : 

Ejetment de mineris Carbonum,” (generally,) without 
ſhewing the Number of Mines, was holden good, in Dur- * So he | 

ham, where the Courſe was ſo, and of. which 'the Court faid : But 1 

took Notice. And ſo the Court will take Notice of the they 199 

Kingdom where this Ejectment was brought: And * Eight 21 

of the Judges there have determined this to be a ſufficient many as 

Deſcription, in that Country; And this Court will give Eight. | 

Credit to them. 2 Keb. 745. + Fane v. Polyxphen The J This 


St Caſe w 1 
Court conceived an Ejechnent brought in 3 — edjourted. | 


— 4 — — 


Trinity Term 31 Geo. 2. 


— 


* P. 628. * 2 Villis et Terris,” to be good Cro Car. 511. Mulcarry 
et al v. Eyres et al': An Ejectment in Ireland, „ of 100 
Acres of Bopge, in Villis et Territorii de D. S. & y» 
was holden good. Strange 71. Ld. Kildare v. Fiſher . 
An Ejectment of “ 100 Acres of Mountain,” was held 
good in ſreland And this laſt mentioned Caſe was 4 
ſolemn and unanimous Judgment, after conſulting the Loig 
Chancellor and Judges of Ireland. 72 


3dly As to the Term“ Quarter — The Caſe Cited 


e lc is re- from & Yelv. 117. is not the Determination of the Court : 

—_ - ha Nor was that the Point before them. And ** a Quarte, 
_ 2 is a known Deſcription in Ireland : Every Child know, 
Nota bene, them. That Country was divided into Quarters, when 


too. Ld. Stra ford was Ld. Lieutenant there. 


As to the 4th, 5th, and 6th ObjeQions, His Anſwer 
was, | hat they Al belong to the Townſhip : And beſides, 
they may be the Names of the Cloſes. 


7thly. And as to the laſt Objection He inſiſted that the 
Quantity and Quality of the Lands are ſufficiently fer 
forth: And then anſwered the Caſes cited on the other 
Side. As to Sawel's Caſe—That Caſe was doubted in 
Ld. Raymand's Vime ; and has been fince diſallowed, or 
at leaſt called in queſtion. VJ 2. Ld. Raym. 1472. Bindo- 
wer v. Sindercombe. Comberb. 198, 199. Knight and Symns : 
Per Eyres Juſt. —The latter Opinions are againſt Save; 
Caſe; Though the Chief Juſtice indeed there fays ** That 
an Ejectment ought io be as certain as a Pracipe quod 
„ reddat.” | A 


Mr. Aſbhurſt, in Reply—lI know Nothing of the Merit; 
of this Caſe: I am only to argue upon the Record. | 


2d Exception. Theſe Premiſſes cannot poſſibly be intend- 
ed, to lie within the Town/bip of Boyle : Fey are only de- 
ſcribed generally, to be within the County of Roſcommon, 
1 fay that an Ejectment will not lie of the Town and Tene- 
ment itſelf: Therefore, conſequently, neither will it, of 
theſe Premiſſes as belonging thereto. 


Poſſeſſion muſt be delivered at the Peril of the Sher:f, 
as well as of the Plaintiff. * De parte Domis” is much 
leſs uncertain, than an undefined Part of a great Eftate. | 
agree that if the Deſcription be #nown in /rel/and it is enough, 
But | fay that this Deſcription is every where uncertain. 


| 3d Exception. In Yelv. 117. The Point for which it is 
$ Not d- Cited, is taken 5 alſo into Conſideration, as well as the 
realy and Principal Objection; : 27 


— 1 25 Lord MaxSsFIELID— This is after a Trial and Verdi in 
poſitively C. B. in Ireland: And the Objections is the Uncertainty of 
_ expli- the Claim or Deſcription of the Premiſſes in the Declaration. 
citly, | ne | un WITTE In 
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Irinity Lerm 31 Geo. 2. ; 

* Ina Præcipe ina real Action, which is a formed Writ, «P. 629, | 

Preciſion is requiſite : Becauſe it was neceſſary to follow the 
Form preſcribed by the Regiſter. 


Whilſt Ejectments were compared to real AQions, and | 1 
Arguments were drawn from Analogy with them, the 1 

muit be, of Courſe, fe/tered : And this was ſo, till after the 1 

Reign of King James the Firſt, But of later Times, an if 
Kjectment has been confidered with more Latitude ; as a 1 
Fictitious Action to try Titles with more Eaſe and Diſ- 

patch, and leſs Expence. | | 


Evenin a Precipe, I do not know whether the Sheriff 
could always be quite certain, Mich were the particular 
Acres Je, of which he was to deliver Poſſeſſion, © But in 
this fich itious Action, the Plaintiff is to he the Sheriff; 
and is to take Poſſeſſion at his Peril, of only what he has 
Title to: If he takes more than he has recovered and 
ſhewn Title to, the Court wiil, in a ſummary Way, ſet it 
right, So that ſuch a very exact Deſcription is not equally 
neceſſary in this Action, as in a Precipe. | 


However, there are in this Caſe, (as it is particularly by 
circumſtanced,) two Things, which carry it much farther 
than the general Caſe of Ejectments, and are deciſive: For 
it is after Verdict; and it is from Ireland, The Title has 
been tried by a Fury of Ireland, where the Lands lie ; Evi- 
dence has been given to them, upon which they have found 
for the Plaintiff ; and Tawo Courts there have given Judgment 
for the Plaintiff, without Difficulty. 


The Denominations of Land may be certain and known i 4 
there ; though unknown here For Words and Names are | 
arbitrary. EjeQments have been brought there, of Moun- 
tain, of Bogg ; nay of Mountain in a Bogg : And a Certifi- 
cate has been given by Judges of Ireland, that the Term 
„% Mountain” does not neceſſarily include Situation but de- 
ſcribes. Quality; that Fines, Recoveries, Writs of Dower, 1 
and Settlements of it, are frequent there; and EjeQments 1 
uſually brought of it. | 


And there, it is frequent to deſcribe the Lands of great 
Estates, even in their Settlements by © Towns :” I know 
this, of my own Knowledge. 


Ireland was planted and ſettled by Degrees, both former- 
ly and lately; And Towns came, by Degrees, to be known 
and certain Deſcriptions: And fo, ** 2uarters” might be, 
after Cromwel/'s Settlements there, and the Diviſion of it | 
into Quarters. ** Town” and Tenement,” are here uſed | 
as ſynonymous Terms. | 


Vol. I. Q . However, 


” — at 2 P «4 
n CY S rr 


1 —— 


Trinity Term 31 Geo. 2. 


P. 630. 


Parcels, *©* what it conſiſts of.” 


was after a Verdict; and was an Ejectment for 


r 


„However, the Jury of that Country underſtood it; 
and the Two Courts of that Country underſtood it, ang 
have made no Difficulty about it: And therefore I an 
ſure I will not, after this, ſay that it is not to be und. 
* ſtood.” 1 

Mr. Juſt. Denisow was of the ſame Opinion“ That the 
„judgment ought to be affirmed:” And 
Deſcriptions to be ſufficient. 


In a Præcipe quod reddat, it was neceſſary to deſcribe the 


Lands formally, once: But it is not fo, in an Eje&ment, 


I take this preſent Ejectment to contain, firſt, a genen 
Deſcription, which takes in the Whole : And afterwards, 
the Eſtate demanded in it, is deſcribed particularly and in 
This was ſettled in the 
Caſe that has been mentioned, Doe ex dimif}. Sawill v. Bor- 
lace, Tr. 9 G. 2. in Can Scace ;” (which J argued.) |: 

Fiche of 
various kinds: And two Things were there holden ; if. 


That being after Verdict, it was to be intended as brought 


of ſuch Tithes only, for which an Ejectment would lie; and 


2dly, that there was no Objection to a bis petitum in an 
Ejectment. And ſo here, I take it that this Manner of de- 


ſcribing the Premiſſes is a bis petituni, a ſecond Deſcription 


of the ſame Thing. 


And as to the Caſes that have been urged in Support of 
the Objections— There has been a greater Latitude of /at: 


| Years, than formerly: Whatever Strictneſs was uſed at firſt, 


it is certain that Ejectments are ow conſidered upon a 
more liberal Foot. Town” appears, by what has been 


. faid, to be a common and known Deſcription in lreland. 


„Mountain alſo appears to be a known Deſcription there. 
And Fines, Recoveries, Writs of Dower, EjeQment aad 


. Settlements uſe it as ſuch. In the Caſe of Ld. Kildare v. 


Fiſher, the Caſe of Holbourn v. Babbington in Dom Proc |: 
faid to have been reverſed upon another Point: And They 

ave Credit, in that Caſe of Ld. Killare v. Fiſber, to the 
Certificats of the Iriſb Chancellor and Judges. 


And Quarter may be a Term as well known in Ire 
land - „%% Mountain” is: And in this Caſe, 1 ſhall intend it 
to be ſo. 


Mr. Juſt. Fos r ER concurred, ſor the ſame Reaſons. 


So alſo did Mr. Juſt. WIL NMOr. And He added that 
He never could underſtand that Manner of Reaſoning, ſo 


often urged upon Arguments of this Sort, vis. That 
the Deſcription muſt neceſſarily be /o certain. 
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Trinity Term 31 Geo. 2. : 

+ © Sheriff may be able exactly to know, without any In- * P. 631. q 
formation from the Plaintiff, of what to give Pofleſſion :” 4 
Which is not true; for ſuch Preciſion is not neceſſary in an NH 
Ejectment. | 
| After Verdict, this Deſcription muſt be intended to be | | 


ſufficient. F | 
Per Cur. unanimouſly, f 


JupGMENT AFFIRMED. 


Rex verſ. Earl Ferrers. Saturday, 
10th June 
N Wedneſday 26th January 1757, Mr. Norton moved, 1758. 
Ode for an Attachment againſt the Earl, for not re- 
turning a Habeas Corpus already iſſued, and returnable im- 
mediate, commanding him to bring up the Body of his 
Counteſs (Sifter to Sir William Meredith ;) or for a new 
Habeas Corpus, accoMPANIED with an Attachment. 


He ſaid that the latter had been done in the Caſe of Rex 
v. Dr. Wright, M. 5 G. 2. B. R; And that the Reaſon. of 
iſuing the Attachment at the ſame Time with the Habeas 
Corpus, was for Prevention of a Delay which might, in cer- 


tain Caſes, render the Remedy ineffectual.“ The Caſe 
was not at 
Lord MansFitLD aſked Mr, Norton, Whether He knew 2 ya 11 


any Inſtance of an Aitachment accoMpanyYiNncG a Writ. He 2 Str 
ſaid He underſtood an Attachment going, for not having 915. 
obeyed a Writ : But did not know any Inſtance of an Al- 
tachment going out together with the Writ, 


Mr. Norton ſtated JW, right's Caſe, from a Note taken by a 
Gentleman who has now left the Bar; + Where Lee, then + The Note 
a Puiſne Judge, held it might be done: Though, in that here relied 


Caſe, Wright did afterwards return the Writ in Court. n—_— 


Note—la the preſent Caſe, Mr. Juſtice Fofter had grant- 
ed a Habeas Corpus: Which was ſerved on the Earl, q 
by Sir William Meredith, But Sir William at length a- b 
| tags not to proſecute it ; on Condition that his Lord- 1 
ip ſhould carry Lady Ferrers to Bath ; which the ö 
Earl promiſed, but had not performed. Os 


F 11 Norton ſaid He would take Nothing by his Motion. 
8 t 


. — — EA 
= " . — 8 * 


Mr. Clayton moved for a new Writ, returnable in Court 
immediate, Which was GRANTED. 


Qqz Lord 


— 


Trinity Term 31 Geo. 2. 


P. 632. Lord Ferrers negleQing likewiſe to obey this ſecond 20 
| Writ of Habeas Corpus, the Counſel for Sir William Mere. Motio 
dith (on Behalf of his Siſter) intended, on Tueſday the 8th duced 
of February 1757, to have moved for an Attachment againg and CC 

Lord Ferrers, for this his Diſobedience : But ſome Doubt 

and Difficulties having been ſtarted by Members of both All 

Houſes, concerning the Privilege of PRERAGEH; and © whe. were 

*© ther the Court of King's Bench could iſſue an aTTacy- 

* MENT againſt a Peer during the Sitting of Parliament, Lot 
® See Ba- and execute it upon him, oNLY for a * Cor EN r to their Law. 
con's New Court, Sir William Meredith judged it prudent to pet. Subjes 
Abridgment tion the Houſe of Lords, for their Leave to proceed againſt the Ci 


* * the Earl; and accordingly, did Yeſterday, (by the Hands gerou: 
«. Title of the Earl of We/tmorland,) deliver ſuch a Petition, flating Oppo! 


Habeas Cor- the Facts. Lord Delaware oppoſed it; and ſaid, It was ing th 
Pur, 1 too ſummary and haſty a Method of determining upon their Protec 
2 Privileges; and propoſed referring the Matter to a Com- nom _© 
aſe, in 4 = bs tt the W 
point; and mittee, and ſummoning Lord Ferrers to anſwer it in his 
fo, 6. en- Place; And to obviate the Objections which might be A 
preſs, made to this Method on Account of the Delay, He offer- vo 
«« That an Circus 


ed ſome Schemes for the intermediate Safety of the Coun- 


_— ent eſs. But Lord Mansfeld anſwered Him, and ſpoke in info * 
granted, if Support of the Juriſdiction of his Court, and the Unres- ny 
| the Peer re- ſonableneſs Injuſtice and Inconvenience of allowing ſuch a (ud wi 
fuſes eee Privilege in Criminal Caſes and Breaches of the Peace. The kim, c 
wee 8 Duke of Argyle then ſpoke to the like Effect, and expteſ. 
being a fed a Surpriſe that there ſhould be any Doubt about it; But 
Contempt, the Reaſon of the Thing being ſo clear and plain. Laſtly, the NOT 
a Peer has Farl of Hardwicke ſpoke ftrongly and particularly in Sup- End < 
77 dna port of the ſame Doctrine, and adduced many Inſtances the E 
_— and Precedents in Proof of his Poſitions ; and concluded the L. 
with propoſing, that to put an End to all Doubt about 
it for the future, the Lords ſhould come to a Reſolution; Mr. 
| And accordingly they did come to the following Reſolution faid © 
1 or Declaration, and Ordered it to be entered on their Jour- 
Þ nal; vis 7 Februarij 1757. It is Ordered and Declared, ( 
4 | „That no Peer or Lord of Parliament hath Privilege 2. 
N « gainſt being compelled by Proceſs of the Courts of | 
1 * Weftminſter-Hall, to pay Obedience to a Writ of Habeas In 
; Corpus directed to him.“ with 
6 2 | the U 
1 | (And it was afterwards, vis. © Die Mercurij 8 Junij ther 0 
1 py T 57, Ordered and Declared by the Lords Spiritual and pearec 
0 “ Temporal in Parliament aſſembled, That no Peer or Meſſa 
* Lord of Parliament hath Privilege of Peerage or of * witt 
„Parliament, againſt being compelled by Proceſs of the 
Courts in Weſtminſter-Hall, to pay Obedience to a Writ Lot 


„% of Habeas Corpus directed to him.” And it was then ** 
and thereby further Ordered, That this Order and De- * cou 


* claration be entered upon the Roll of the Standing 
Orders of this Houſe,” ) 0 
j 
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On the 8th of February 1757, Mr. Norton renewed his * p. 633- 


Motion for an Attachment againſt the Earl : And he pro- 


duced Aﬀidavits of his Lordſhip's Diſobedience to the Writ, 


and continuing his ill Uſage of his Lady. 


All the Affidavits (quite from the Beginning of this Affair) 


were read. | 


Lord MansFIELD—T his is a Habeas Corpus, at Common 
Law: which is a Prerogative Writ, for the Liberty of the 
Subject. The Court may inforce ſpeedy Obedience to it : And 
the Circumſtances of this Caſe (where Delay may be very dan- 
gerous) require it. It is reaſonable that the Lady ſhould have 
Opportunity of laying her Caſe before the Court ; and ſwear- 
ing the Peace, if She thinks proper, in Order to obtain the 
protection of the Court. The End of this Courſe that we 
now take, in iſſuing an Attachment to inforce Obedience to 
the Wri', is to have this Lady produced for this Purpoſe. 


And therefore We think, under the * ExTRaorDINARY 
Circumſtances of this Caſe, an Attachment ſhould iſſue ; to 


(and who himſelf ſerved the ßrſt Writ upon the Earl,) and drawing 4 
him, challenging him, 


But at the fame Time, His Lordſhip intimated to them, 
NOT {0 EXECUTE it AT ALL, if it was poſſible to obtain the 
End of their Application. by any gentler or other Means ; 
the End and Intention of granting it, being only to have 
the Lady immediately brought up. - 


Mr. Juft. De nisown (the only other Judge in Court) only 


faid that an Attachment ought 1% % 


OxrDereD That a Writof Attachment iſſue againſt The 
Right Honourable Laurence Earl Ferxzexs, 


In Conſequence whereof, The Earl ring been ſerved 
with the Writ (or at leaſt having had it notified to him) by 
the Under-Sheriff of Leiceſterſbire, accompanied by a Bro- 
ther of the Counteſs ;—On the Saturday following He ap- 
peared in Weſtminſter-Hall ; and about one o'Clock, ſent a 
Meſſage into Court, to Lord Mansfield, ** defiring to ſpeak 
„with him.“ | 


Lord MansrieLp bid the Meſſenger tell his Lordſhip, 
„That when an Affair was depending before the Court, He 
could not ſpeak with any Body about it, b 1N — | 

oon 


* One of 


inforce Obedience to this Writ of Habeas Corpus, which fo —.— 


much affects the Preſervation and Security of this Lady. Sir William 
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Soon after, the Earl came upon the Bench, and ſpoke 
to Lord Mansfield. It was not eaſy to underſtand what he 
ſaid, as he ſpoke pretty low: But I imagine, he ropoſed 
putting ſome certain Queſtions to his Lady; For Lord 
ansfeeld's Anſwer was, ** That when She came into Court, 


All proper Queſtions would be afked her.“ 


Some Time afterwards, on the ſame Day— 


Lady Ferrers came into Court, and had Articles of the 
Peace ready to exhibit againſt the Earl. 


Note—Nothing more was faid concerning the HabeasCor- 
pus or the Return of it; The real End of it being ſuff- 
ciently anſwered, by her being left at Liberty to cone 
to this Court, in order to obtain its Protection. 


Sir Richard Lloyd and Mr. Gould, for the Earl, defired 
Leave to aſk Lady Ferrers one or two pe previous to 
her ſwearing to the Articles which jhe had prayed Leave to 
exhibit. | 1 
But Lord Mansfield told her Ladyſhip, That She was no 
obliged to anſwer any Queſtion previous to her ſwearing the 


Peace. 


And He told Sir Richard that the preſent Buſineſs wa 


only to obtain Security of the Peace. 


- Juſt at this Time, The Earl came into the Body of the 
Court, (upon the Floor, not upon the Bench ;) and deſired 
to aſk Lady Ferrers Whether an Affidavit which ſhe had 


lately made, in the Country, before a Commiſſioner autho- 


„ rized by this Court to take Affidavits, was made by Her 
% voluntarily, or in voluntarily | 
Note This was an Affidavit (in which She had joined, 

during her being in his Power in the Country, after 
jiſſuing of the Habeas Corpus;) Wherein ſhe was made 
to ſwear *©* That She was content to remain with her 
„ Huſband ; that She had no Complaint againſt him; 

*and that the Application made by her Relations for 
- » ©'the Habeas Corpus was without her Deſire and againſt 
her Will.” Which Afﬀidavit ber Friends ſaid was fo 
far from being voluntary, that it vas extorted from her 

under Dureſe and was the mere Effect of Fear Force 


and Compulſion, or at leaſt of very undue Influence. 
1 . | 10 
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Lord MaxsrizTp perſevered in permitting her Lady- P. 635. 


ſhip, without anſwering any Queſtions, to proceed in ex- 
hibiting her Articles; And then aſked the Earl, ** if He had 


Security ready.” 


The Earl firſt, and Sir Richard, afterwards, preſſed that 
Lady Ferrers might anſwer their Queſtions : And Sir Rich- 
ard dropped an Intimation that the Earl's Regard or Diſre- 
gard for her would depend upon her Anſwers. 


But Lord Mansfield ſaid He had before told Her, that She 
wed not anſwer them: And now he would not ſuffer Her, 
He ſaid, to anſwer them. 


Lord Ferrers went in and out of Court once or twice ; But 
did not, at this Time, give the Security of the Peace ; Nor 


did Mr. Norton preſs that He ſhould give it immediately. 


On Wedneſday the 27th of April following, the Earl ap- 
peared ; and gave Security: Himſelf in 5000. And each 
Manucaptor, in 25 00. |, 


Monday, 13th February 1758, The Earl having broken 
this Recognizance in the Month of Auguft 1757, by drawing 
2 Piſtol upon Lady Ferrers, at the Earl of Weſtmoreland's at 
Mereworth Caſtle in Kent ; He was taken up ſome Time af- 
ter, upon a freſh Warrant from Lord Mansfeld And having 
given Bail on the ſame 13th Day of February 1758, before 
my Ld. Ch. Juſtice, (whilſt his Lordſhip was gone out to Din- 
ner,) He preſently afterwards came into Court, to appear. 
And upon the Return of the Ld. Ch. Juſtice— 


The Counteſs alſo came into Court; and ſwere yrESH 


| Articles of the Peace againſt the ſaid Earl, grounded upon 


the above-mentioned Fact. After which, He (being till 
preſent) was called upon to give Bail to theſe recent Articles 
of the Peace. 


He had previouſly given Notice of Two Perſons to be his 


Bail before the Lord Chief Juſtice : With one of which, 


the Proſecutors were not ſatisfied. 


After ſeyeral Propoſals ; and after ſeveral Hints which 
came from Lord Mansfield, as well as from Mr. Norton, 


That it was neceſſary for the Earl to give Bail at preſent, 


„and not to pray Time to do fo, as the giving it now was 
the only Method he could take, if he expected to remain at 
« Liberty ;” It ended in a Compromiſe to take both theſe 
Perſons as Bail now, and to give a few Days Time for the 


Juſtifying the doubtful One, (a Peruke-Maker,) or for 


finding a better, 
Accordingly, 


— 


— 


1 


Trinity Term 31 Geo. 2. 
P. 636. * Accordingly, He himſelf became bound in 5000l. Mrs 
Shirley (his Mother, ) in 25001. and Mr. John Bennifeld 
Peruke-maker, in 2500/, | | 


The Earl's Counſel now moved to diſcharge the former 
Kecognizance ; To which the Lady's Counſel afterwargs 
conſented. | | 


Tueſday, 13 : 
Fg Rex. verſ. Thomas Dawes. 


O Thurſday laſt, the 8th of June, Mr. Morton and Mr. 

Burrell, on behalf of the Commiſſioners, ' ſhewed 
Cauſe againſt making abſolute a Rule of laſt Term, made 
upon the Commiſſioners in and for the County of Suſſex, for 

*30G.2.c.8. putting in Execution the late * Act * for the ſpeedy and 
« effectual Recruiting His Majeſty's Land-Forces and Ma. 
„ rines,” for them to ſhew Cauſe Why Thomas Dawe, 
ſhould not be diſcharged out of the Regiment of Foot com- 
manded by Colonel Thomas Brudenell. 


They produced a Number of Affidavits; and reſted entire- 
ly upon the Facts contained in them: Which fully proved 
(as they alledged) that He was a proper Object of the AQ 
of Parliament; and that the Commiſſioners had done Right; 
and that He ought not therefore to be diſcharged from the 
Condition of a Soldier. | 


Mr. Harvey and Mr, Norton, on Behalf of the Defendant 
 Daxves (the impreſſed Man,) on the contrary, argued for 
making the Rule abſolute, ** for diſcharging him.“ 


They urged That this was a high and unconſtitutional 
Authority lodged in theſe Commiſſioners, and without re- 
quiring from them any Oath of Duty : And they endeayour- 
ed to thew, from their Aﬀidavits, that the Man was not a 
proper Object of the Commiſſioners Juriſdiction. They ar- 
gued therefore, that He ought to be diſcharged ; Eſpecially, 
as the Crown did not at all interpoſe. | 


| himſelf had firſt deſerted from it. 


The Court did not come to any Determination, then; but 
took Time, in Order to conſider the Affidavits on both Sides. 


| ö TY 


Note—The Regiment was gone abroad : But the Man 
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Now, Lord MaxsrIELp delivered the Opinion of the * P. 637, 


Court; in which, He ſaid, they were all agreed: And 
All of them, He ſaid, had ſeparately read over the Affi- 


davits. 


Then he went minutely through the Affidavits on both | 


Sides; and made the proper Remarks upon the different 
Repreſentations of the Caſe. 


The Reſult was, That they clearly thought him 2 be a 
proper Object; and that the Commiſſioners had done Right. 


Whereupon, they DISCHARGED THE RULE. 
[See the Caſe next following this.] 


Rex ver / Andrew Keſſel. 


HIS Point was exactly ſimilar to the laſt; being the 

Caſe of a preſſed Man, who applied to be diſcharged 
out of Captain Z emple's Company in Colonel Duroure's Re- 
giment, upon the Foot of Injuftice done to him by the 
Commiſſioners, to whom He was obliged by Force to ſub- 
ueſtion turned, in like Manner, upon the 
Man's being a proper Obje# of the Commiſſioners Juriſdic- 
tion, or not; which depended upon the particular Circum- 
ſtances of the Caſe, ſworn to, on both ſides. 


It was argued on the 1oth of June, by Mr. Norton and 
Mr. Biſhop for Keſſel, and by Mr. Huſſey for the Commiſli- 
oners, upon the Fad only. 


No ObjeQion was made, on Behalf of his Majeſty, or of 


Colonel Duroure. 


The Court had taken Time, (as in the former Caſe,) to 
look into the Aﬀidavits. And now 


Lord MaxsF1ELD declared the Opinion of Himſelf and 
his Brethren, ©* That upon the Circumſtances appearing in 
this Caſe, The Man was not a proper Object of the Com- 
** miſſioners Juriſdition ; and that He was, by an undue 
* Exerciſe of the Power truſted to them, compelled to ſerve 
* as a Soldier.” $1 | 


And therefore They ordered That he ſhould be forthwith 
diſcharged. (But they would not give Cofts ; though 
aſked for, by the Man's Counſel.) 


Note 
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ſel, upon that cellateral Matter. 


11 


* Note— In both theſe Caſes (of Dawes and Keſſel 
Neither of them could have brought a Habeas Corpus: 
Neither of them was in Cuſtody. Dawes had deſert. 
ed, and abſconded : Keſſel! was made a Corporal, Both 
prayed to be diſcharged from the Condition of Sol- 
diers, upon the Ground of the Commiſſioners hayin 
miſbehaved in the Exerciſe of a Parliamentary Autho- 
rity ; (for which Miſbehaviour, they might be liable to 
an Information.) In neither Caſe, did the Counſel 
object to the Propriety of this Method: And the Be- 
nefit to the Subject is maniſeſt. 


Rex verſ. Davis. 


HE Defendant having been apprehended upon an 
Outlawry for High-Treaſon in diminiſhing the Coin 


of this Kingdom (vis. filing Guineas,) was ws, a8 up by 


Habeas Corpus from the Place where He was taken ; and 
afterwards committed to Newgate : From whence he waz 
brought up by Rule, on Tueſday 6th June 1758. 


Mr, Norton, for the Crown, immediately prayed that he 
might be aſked © what he had to ſay why Judgment ſhould 
„not paſs upon him.“ . 


And the Outlawry was then ordered to be read ; And 
'was accordingly begun to be read. Bur 


The Covxr not having had any previous Notice of 
this, nor having even ſeen the Outlawry, Adjourned it to 
the Saturday then next following (the 1oth ;) and Ordered 
that Copies of the Outlawry ſhould be ſent to them, in the 


mean Time. 


The Defendant intimated © that he was out of the Realm 
* at the Time of the Outlawry pronounced:” And he allo 


intimated his Defire to have the Aſſiſtance of Counſel. 


But per Lord Ma nsr12LÞ—TheCourt can net affign him 
Counſel, till he has'pleaded : And then he may have Coun- 
However, the Court do 
not reſtrain Counſel from adviſing him in private. 


V B. The Sheriff of Middleſex was ready with a Jury, 
in Caſe he had now pleaded * That he was not ze 
* ſame Perſon.” | 1 
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* On the ſaid Saturday ioth June) the Defendant being * P. 639. 9 
brought to the Bar, was called upon to hold up his Hand; 9 
and then arraigned (by Mr. Athorpe Secondary of the Crown- 'Þ 
Office,) upon an Outlawry upon an Indictment in London, 1 
for High Treaſon in diminiſhing the Coin of this Kingdom; ; i 
and aſked what he had to ſay for himſelf *© Why this Court 
* ſhould not proceed to give Judgment and award Execu- | 9 
tion againſt him according to Law.” i 


Note—The Sheriff of Middleſex was again ready with a 
Jury, (as before) in caſe he had denied his being the 
identical Perſon. 


Mr. Whitaker, who was Counſel for the Priſoner, prayed 
that the Outlawry might be read, Which being done— 


Mr, Whitaker faid, that If the Outlawry is bad, the 
Defendant, or even any Amicus Curie, may, ailign Errors 
upon it ; And the Court will either give him Time to ap- 
ply for a Writ of Ercor, or give him Leave to plead to the 
Indictment. | 


Now this Outlawwry is bad, (He ſaid) upon the Face of it. 


iſt Exception—The ſecond Capias ought to have had 3 
or 4 MonTHs between the Teſte and Return: Whereas this 
has only 15 Days. 8 H. 6. c. 10. is expreſs © that it ſhall be 
„ returnable 3 Months after, where the Counties are hol- 
den from Month to Month; and 4 Months after, where 
* the Counties are holden from 6 Weeks to 6 Weeks.” 
10 H. 6. c. 6. confirms the former Act; and extends it to 
Inditments removed by Certiarari. And for Want of this, 
the Outlawry is void. 


2d Exception. Here is a Diſcontinuance of Proceſs for | 
a whole Year: There being a Chaſm of a whole Year, in | 
which it does not appear that any Writs were iſſued out 
(though the Sheriff's Returns to ſuch Writs are indeed ſet | 
out.) | f 


zd Exception (To the Exigent.) This Exigent is in Lon- 

din: And the Outlawry is returned to be pronourced BY 
Mr. King, the Coroner. Whereas the Lord Mayor of London | 
is perpetual Coroner in London: And the Recorder is to pro- 6 
nounce it. Cro Tac. 531. Garrard v. Regem, proves that | 

the Mayor for the Time being is perpetual Coroner. 2 Ko, 
Ar. Title Utlagarie, Fo. 805, 806. prove both Poſitions : 
Pa, 806. That the Mayor is Coroner ; and pa. 805. per 4 

On quel, Pl. 1.“ That the Judgment is given by the Recorder; 

and not by the Coroners.“ 
| Ath Ex- 
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* 4th Exception. He is not faid-to be n 4 ſe. 
&* cundam Legen et Conſuetudinem Regni Which the Writ 
requires, And Dalton gives the Return in that Manner, 


5th Exception. The Name of Office of the Sheriffs is not 
ſet to the Return of the ſecond Exigent : Tis only © the 
« Return of V. A. and A. C. Eſquires. 2 Hales Hiſt. P. C. 
« 204. is expreſs that it muſt be ſo: The Sheriff's Name 
« and Office alſo muſt be ſubſcribed to the Return of the 
« Exigent: e. g A. B. Arn Vicecomes,” , 


V. B. The Record appeared to be right. But Mr. bir. 
aker ſaid it was not ſo in the Return upon the Writ 
itſelf. F — 


Sth Exception was to the Writ of Proclamation. Which 
he alledged to be faulty, both in its Tefte and in its Return. 
This Writ is founded upon the Statute of 31 Eliz. c. z. 
Which gives it in Perſonal Actions, and direQs the parti- 
cular Manner c; And to be of the s ame Teſte and Re- 
turn with the Exigent. 4, 5 W. M. c. 22. $. 4 extends 
this Writ of Proclamation to Criminal Caſes, as well as Ci- 
vil; and directs it to be delivered to the Sheriff, 3 Months 
before the Return. 


Now this Writ of Proclamation is teſted and returned up- 
on the same Day. And the return of the Sheriff is only 
That he cauſed him to be proclaimed according to the 


„Form of the Statute.” But Non conflat What Statute he 
means: There is none mentioned in the Writ. | 


The Return ought to be particular ; and to Specify the 


reſpective Proclamations, and to ſhew that they were a 


Month before the quinto exafus by Virtue of the Exigent. 
And ſo Dalton lays. ES 

7th F The Man was abroad, out of the King- 
dom, at the Time when the Outlawry was pronounced againſt 
— 


This, indeed, is an Error in Fact; and muſt be verified. 


- 8th Exception. The Huſtings (where it was pronounc- 
ed) are not ſaid to be holden in and for the City of Lon- 
ao „. a N | | 


| Mr. Norton contra, pro Rege, ſaid He would be under the 
Direction of the Court, whether to defend it now, or take 
Na.. all 4 l 
f i 


The Covar ſeemed to think that Mr. Attorney Ge- 
But 


neral ſhould have been preſent. 
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* But Mr. Norton ſaid that Mr. Attorney had deſired to *“ P. 641. 


be excuſed, : 


Loxp MansFitLDÞ—Some of the Exceptions ſeem to 
have Weight: And ſome of the Errors alledged are Errors 
in Fact; And it is a Matter of Diſcretion in the Attorney 
General, Whether he will think proper to confeſs them, 
« or not.” | 


Mr. Juſt. Fos rz Some of the Exceptions go to ſhew 
the Outlawry to be a Nullity, and to avoid it without a 
Writ of Error. 


Which Lord MansF1ELD agreed to. 


Mr, Juſt. Dzn1s0n—The Cuſtom. of the City of Lenden 


is a Matter of Fat, © 


Lord MaxSsTIELID—Mr. Attorney General will conſider 
Whether to confeſs the Errors in Fact, and let the Party 
in, to plead to the Indictment; or take the longer Courſe 
of a Writ of Error: This is a Matter of Prudence. 


Mr. Whitaker prayed that the Priſoner miglit be ſent to 
the Priſon of is Court; and not to Newgate. | 


Per Cur'. Newgate is as much the Priſon of this Court, 
as the King's Bench Priſon is: Every Priſon in the King- 
dom is the Priſon of this Court, 0 


The Priſoner was remanded; and Ordered to 
be brought up again on Tueſday, the 13th. 


And Now, the Defendant being brought up accordingly, 
Mr. Attorney General allowed that One or Two of the Excep- 
tions were fatal; As for Inſtance the 1ſt and the 6th. | 


But though the Act of 31 Elis. c. 3. declares the Out- 
lawry to be void, if had otherwiſe than that Act directs : 
Yet he ſaid, He was afraid this Making it void could not be 
done by the Court upon Motion; but it muſt be avoided by 


Writ of Error, in the legal Way. For ſo is Plowd. Com. 
137. 6, and Hob. 166. and 2 Hawk. P. C. 306. c. 27.4 127. 


Lord Mans FIELD What do you ſay to the Errors in Fad? 


Mr. Attorney General If there are any that I can confeſs, 
I would do it: Becauſe I am fatisfied it a be reverſed up- 
on a Writ of Error. As to the 7th. If I was to confeſs 


it, it would not ſignify ; Becauſe his Time is elapſed : The 


Year is expired. 


Cur®. 


— — 


Trinity Term 31 Geo. 2. 


. P. 642. * Cur'. There is no getting at it, without a Writ of Error, 


Lord MaxsPIELD lf the Attorney General has an Ay. 
thority from the Crown, be may confeſs an Error in Faq, 
which is not true: But the Court will not permit the Con. 

feſſing an Error in Law, which is not true. | | 


Mr. Juſt. FosTe« mentioned a Caſe of one Mr. Stafford, 


who was called Eſquire ;” And he ſaid he was only a Yeo. | 


man, and not an Eſquire : And the Attorney General came 
*Y. Lu- in and confeſſed it.“ 


cas*sReports : | 
— The preſent Defendant was remanded in Order t + 
1 v3 oe purchaſe his Writ of Error. | 

Writ of Er- 


ror is a technical Term; which does not here convey any pecuniary Idea, as if he 
was to pay à Price for it. a 


N. B. Per Cur and Counſel— There are a great many 
other Errors upon this Record. | 


Wedneſday, Cheſterton verſus Middlehurſt. 
14th June | * 


8. 
175 A Bail- Bond was given in a Court of a County Palatine 


(Cheſter), in an Action brought there: Which Bail- 
Bond being afligned by the Sheriff, an Action was brought 
upon it in 2518 Court. 


The Defendant filed Special Bail, below; and then moy- 
ed to ſtay Proceedings here. And ' 


The Cova All held this bringing the Action here, 
to be an unfair Practice. unleſs there had been ſome Spe- 
cial Circumſtance to warrant it, (as the Defendant's Living 
out of the Juriſdiction, or the like:) Which was not even 
| pretended, in the preſent Caſe. Therefore the Court held 
*V. Falter, that the Plaintiff ought to have proceeded in the“ Court be- 


2 v. Jow ; and accordingly ſet aſide his Proceedings in this Court. 


1766. 66.3. 
B. R N 


bs, mo Rex verſ. Florence Henſey M. D. 
„ Bai!-Bond | * | | 
X x: _ E N Monday 8th of May 1758, The Defendant was 
is * brought into Court by the Keeper of Newpare, upon 


„% au A Habeas Corpus ditected to him, commanding Him “ to 
« Court © bring up his Body.” He appeared (upon the Reading of 
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* the Return) to have been committed by Warrant under * P. 643. 
the Hand and Seal of the Earl of Holderneſs One of his Ma- 

jeſty's Principal Secretaries of State, for High Treaſon in Ab- 

HERING to, and aiding and correſponding with the King's 

Enemies; and to be detained in his Cuſtody, by Virtue of 

z ſecond Warrant of the like Kind. 


Mr. Attorney General prayed that the Return might be filed. 
Cur. Let it be filed. 


Mr. Attorney General then informed the Court and the 
Defendant, © That there was an: Indictment of High- 
« Treaſon found againſt the Defendant:” (Which Indict- 
ment was ſo found by the Grand Jury; by itſelf fingly, and 
brought into Court, fingly, by them on Tue/day laſt,) With 
which Indictment, the Defendant being now charged, And 
being called upon by the Secondary of the Crown-Office to 
hold up — Hand, The Court Ordered the Indictment to be 
read to him. 


But The Cour, (before it was read to him.) aſked him 
„Whether he deſired Counſel to be aſſigned to him ;” 
And if he did deſire to have Counſel, then Hbom, 
by Name, He deſired to have aſſigned to him.“ 


He named, And accordingly 


The Cour aſſigned to him, Mr. Jobn Morton, «N. B. Mr. 
and the Honourable Mr. Thamas Howard ; and Mr. 2 os 
y 1 ne o 1s 
Jebn Peirce for his Attorney. Majeſty's 
The Indictment was then xt ad verbatim to him, by the bo ame He 
expreſs Direction of the Court: (Although He had a Cory has a Patent 
of it five Days ago; agreeable to 7 W. z. c. 3. for regu- of Preceden- 
„ lating of Trials in Caſes of Treaſon and Miſpriſion of 9. 
„ Treaſon.“) Upon which Indictment being thus read to 
him by Mr. Barlow, He was immediately aſked (by Mr. 
Athorpe, Secondary of the Crown-Office,) © Whether he 
„was guilty or not guilty of the High-Treaſon therein 


charged upon him.” To which he pleaded 


Nor Guitrrx. 


The Defendant, after he had pleaded, © Not guilty,” 
intimated to the Court That he had received hard and ſe- 
* vere Uſage, during his Confinement.“ 


Mr. Attorney General abſolutely diſavowed his having re- 
ceived any ſevere Treatment at all; and aſſured him that be 
would be treated with all poſſible Humanity, ſo far as was 
conſiſtent with his being fafely ſecured from Eſcaping, 


Then 


* 


Trinity Term 37 Geo. 2. 


* Then a Day was fixed for his Trial; vis. Monday 121þ 
June 1758. = $7964 


Which being ſettled, without any fort of Objection oz 
any Part, the Defendant. was thc 
REMANDED (to Newgate.) 


On which Monday 12th June 1758, at the Trial, The De. 


fendant's Council took Exception to the Reading of two 


Papers—(No. 1, 2) being the rough Draughts of Leiter, 
written by himſelf, and found in a Bureau where he kept 
his Linen and Papers; and which were only introdudory E. 
vidence; not any Part of the Overt-Ads, which were to 
ſupport the Species of the Treaſon charged upon him. |: 
was objected to them, that they were not ſufficiently proy- 
ed to be found in his Cuſtody; nor ſufficiently proved to be 
his Hand Writing: For mere Compariſon of Hands is not (uf. 
ficient to ſupport their being read againſt the Defendant. 


The Counſel for the Crown anſwered, That the Papers 
being found in his Cuflody, and his Hand having been ſuffci- 
ently proved by Perſons who had ſeen him qwrite, it was ſuffi 
cient to intitle the Crown to read them; though the Jury 

are to judge of them. And they mentioned Layer's Caſe, 
and Lord Preſton's Caſe ; and Francia's Caſe ; and Sidney'; 
Cale ; and Buchanan's Cafe in the North, in 1746 ; and 
Croſby's Caſe, Skinner 578, 579. and 1 Ld. Raym. 39. S. C. 
Rex v. Croſby alias Philips: Where Compariſon of Hand; 
was allowed to be good Evidence, if the Papers are found 
in the Cuſtody of the Perſon himſelf, Sir John Wedderburn's 

Caſe. Sir Cholmeley Dering's Caſe—for Murder; (i, e. Rex 
v. Thornhill.) © 


The Count unanimouſly over-ruled the Objection. 

Theſe Papers were found in his Cuſtody ; and they have 
been ſufficiently proved by Perſons who have /een hin 

write, to intitle the Crown to read them. 


Then the Evidence for the Crown being opened, and 
iven ; (which conſiſted chiefly of Letters to and from the 
Prifenct ) and being alledged to be a Proof of Overt-AQs 
of two different Sorts of Treaſon, vis. Of compaſſing and 
"imagining the Death of the King, and alſo of adhering to 
the King's Enemies; | 


Mr. Solicitor General declined Summing up the Evidence; 
_ chooſing to reſerve himſelf for the Reply. | 


Which the-Covar held to be within Rule, if He fo 
| - 80 


thought proper. 
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* So the Counſel for the Crown reſted it here. 


Then the Counſel for the Priſoner (Mr. Morton and Mr. 
Howard) began upon his Defence. They declined giving 
any Evidence on the Part of their Client : But they infiſted 
upon theſe two Topics, in his Defence: vis. 


iſt. That no One act was proved upon him in Midaleſex; 
where the Inditment is laid. | 


2dly. That the Evidence, if it had been brought Home to 
the Defendant ſo as to affect him, yet would by no means 
have amounted to a Proof of any Overt- Acts of either of the 
two before named Species of Treaſon, | 


For they were only Letters of Correſpondence. And if a 
Correſpondence of this Nature, either within or out of the 
Realm, had been Treaſon in general and in / the King's Sub- 


jets, within 25 Ed. 3. it would never have been particularly 


matted to be Capital in a SOLDIER, by the Mutiny Acts of 3, 
4 Ann, c. 16. f 35. Fo. 266. and 30 C. 2. c. 6. H. 1. 


N. B. The former makes it Treaſon, to do it either © upon 
«© Land, out of England, or at Sea: The latter makes 
it Capital, or ſuch other Puniſhment as a Court Martial 
ſhall inflict, to do it“ upon Land wwzhin ox out of 
«© Great Britain, or upon the Sea.“ 


Mr. Yorxe, His Majeſty's Solicitor General, then pro- 
ceeded to reply : In doing which, He made only ſome Ge- 
neral Obſervations upon the Evidence that had been given on 
the Part of the Crown, but did not ſum it up particularly, 
(as the Priſoner had given no Evidence at all ;) but confined 
himſelf to what the Defendant's Counſel had urged in his 
Favour, in Point of Law and Reaſon. 


He anſwered thus, to the Objections which they had in- 
ſiſted upon. | 


1ſt, That the 5th Letter given in Evidence bears Date 
© from Tawickenham,” which is in Middleſex. Which alone, 
is a full Anſwer to the Objection. 


2dly. That the Correſpondence proved wat, in Point of 
Law, an Evidence of an Overt- A, of Ach of the before 
mentioned Species of Treaſon. 


vol I. Rr Firſt 


„ 


— — 


Trinity Term 31 Geo- 2. 


* 


P. 646. * Firſt—Of Compaſſing and imagining the Death of the 


King. To prove which, he cited 1 H. H. P. C. 167. Ca. 
dinal PooPs Caſe 3 Int. 14. S. C. And fo Ld. Ch. J. ky 
alſo held, Gregg's Caſe ; (which He cited from a Many, 
ſcript Report of Judge Tracy's :) And Baron Smyth and Mr, 
Juſt. Dormer ſeemed to agree to it. And in Ld. Profle; 
Caſe, alſo, Ld. Ch. J. Holt ſo held. 


Secondly lt is alſo an Overt - Act of adhering to the King) 
Enemies. In Gregg's Caſe—, It was agreed by all the 
Judges,“ That ſuch Letters, though intercepted before they 
«« arrived, were ſo.” 


Lord MaxsrIEID - We have ſeen three Reports of Greg 
Caſe; wiz. One by Ld. Ch. Baron Dodd ; another yy 
Mr. Juſt. Price; and this, by Mr. Juſt. Tracy : And 
they all three agree That ſuch Letters, though intr. 
*© cepted, were Overt-Acts of each Species of Treaſon 
before meniioned ; And that 4 the Judges agreed it 
. F 


Mr. Solicitor General And as to the Statutes of Queen 
Ann and the preſent King, The Statutes of 7 Ann. c. 4. and 
the late Mutiny Act of 30 G. 2. c. 6. go further than the 40 
of 25 Ed. 3, does. | | 


Lord MansFiELD ſammed up the Evidence. 
As to the Law—Lewying Waris an Overt- 44 of Compaſſn 


the Death of the King: An Overt Ad of the Intention (| 
levying War, or of bringing War upon the Kingdom, 


ſettled to be an Owert Ad of Compaſſing the King's Deat) 


Soliciting a foreign Prince, even in Amity with this Crown, t 


invade the Realm, , ſuch an Overt- Act: And fo was Car 


dinal Poo/'s Cale, And One of theſe Letters is ſuch a Solici 
tation of a foreign Prince to invade the Realm, 


Letters of Advice and Correipondence, and Intelligene 
to the Enemy, to enable them ro annoy us or defend then. 
ſelves, written and ſent, in order zo be delivered to the Etre. 
my, are, though interce;ted, Overt- Acts of both theſe Spe 
cies of Treaton that have been mentioned. And this ws 
determined by all the Judges of England., in Gregg's Caſe: 
Where the Indictment (which I have ſeen) is much like the 


preſent Indictment, The only Doubt, there, aroſe from tht 


Letters of Intelligence being intercepted and never delivered: 
But They held ““ that hat Circumſtance did nor alter tht 
4c Cate,” „ 24 Þ | 
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* As to the Facr, in the preſent Caſe — The Jury are to * p. 647. 


conſider whether they were written by the Priſoner at the 
Bar, in Order ts be delivered to the Enemy, and with Intent 
to convey to the Enemy ſuch Intelligence as might ſerve and 


aſſiſt them in carrying on War againſt this Crown, or in 


avoiding the Deſtinations of our Enterprizes and Armaments 
againſt them, 


Then His Lordſhip went through the Evidence particu- 
larly : And having finiſhed his Summing it up, He propoſed 
tothe Counſel, and they agreed to it on bo h Sides, That 


s the Jury ſhould take the Letters out with them.” 


As to the Locality of the Facts He ſaid, It is certain that 


ſome One Overt- Act mult be proved ix the County where the 


Inditment is laid: Indeed if any One be fo proved in that 
County, it will let in the Proof of others in other Counties. 


Now here, One of the Letters is dated at Twickenham, 


which is in Middle/ex. 


The Jury went out, a little after eight, taking the Let- 
ters fc with them; And; ſoon ſent to deſire Leave to have 
Candles; which the Officer who brought in their Meſſage 
ſaid he was ſworn not to let them have ;** unleſs it ſhould 
be ſo Ordered. | | 


Lord MansFistLD aſked the Counſel, if either Side ob- 
jected to it. 


And the Counſel on both Sides agreeing to it 
Leave was given accordingly : And they had them. 


In half an Hour, the Jury-returned, and brought in their 
Verdict, Gvuairry.” TER 


Lord MaxsFItLD obſerved, as to the two Ads of Parlia- 
ment of 7 Ann. c. 4. and 30G. 2. c. 6.— That they carried 
the Matter further than the Law extended to before; And, 
beſides that, they were Both of them declaratory, as well as 
enacting; which was calculated on purpole to avoid the very 
ObjeCtion that has been now taken: (J. ante, 645.) 


The Defendant was remanded to Newgate; and a Rule 
made ** to bring him up again on Wedneſday,” 


R r 2 And 


— 
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„P. 646. * Firſt—Of Compaſſing and imagining the Death of the con 
King. To prove which, he cited 1 H. H. P. C. 167. Car. Bar 
dinal Pris Gaſe 3 Int. 14. S. C. And fo Ld. Ch. J. Ho to c 
alſo held, Gregg Caſe ; (which He cited from a Many. aſſi 
ſcript Report of judge Tracy's:) And Baron Smyth and Mr. avo 
Juſt. Dormer ſeemed to agree to it. And in Ld. Proftor's aga 
Caſe, alſo, Ld. Ch. J. Holt ſo held. 
| | 1 
Secondly It is alſo an Overt - Act of adhering to the King's larl 
Enemies. In Gregg's Caſe—, ſt was agreed by all the to ti 
Judges, That ſuch Letters, though intercepied before they 1 * ( 
4 arrived, were ſo.“ 
6.5 | f 
Lord MaxsrIEID We have ſeen three Reports of Gregy'; ſome 
Caſe; wiz. One by Ld. Ch. Baron Dodd; another by Indi 
| Mr. Juſt. Price; and this, by Mr. Juſt. T racy : And Covu 
they all three agree That ſuch Letters, hong, inter- 
«© cepted, were Overt-Acts of each Species of Treaſon Es 
my before mentioned ; And that Al the Judges agreed in whit 
. tis." 
1 | | 1 
Mr. Solicitor General—And as to the Statutes of Queen ters 
Ann and the preſent King, The Statutes of 7 Jun. c. 4. and Can 
the late Mutiny Act of 30 G. 2. c. 6.-go further than the Ad ſaid 
of 25 Ed. 3. does. = be { 
Lord MansritLD ſummed up the Evidence. L 
jecte 
As to the Law—Lewying Waris an Overt-Adt of Compaſſing 
the Death of the King: An Overt Ad of the Intention ol A 
levying War, or of bringing War upon the Kingdom, i; 
ſettled to be an Overt Ad of Compaſſing the King's Death. 1 
Soliciting a foreign Prince, even in Amity with this Crown, to 
invade the Realm, 7s ſuch an Overt- Act: And fo was Car. In 
dinal PooPs Cale, And One of theſe Letters is ſuch a Solici- Verc 
tation of a foreign Prince to invade the Realm, 
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conſider whether they were written by the Priſoner at the 
Bar, in Order ts be delivered to the Enemy, and with Intent 
to convey to the Enemy ſuch Intelligence as might ſerve and 


aſſiſt them in carrying on War againſt this Crown, or in 


avoiding the Deſtinations of our Enterprizes and Armaments 
againſt them. 


Then His Lordſhip went through the Evidence particu- 


larly : And having finiſhed his Summing it up, He propoſed 


tothe Counſel, and they agreed to it on both Sides, That 


the Jury ſhould take the Letters out with them.“ 


As to the Locality of the Facts He ſaid, It is certain that 


ſome One Overt- Act muſt be proved ix he County where the 


Inditment is laid: Indeed if any One be fo proved in that 
County, it will let in the Proof of others in other Counties. 


Now here, One of the Letters is dated at Twickenham, 


which is in Middleſex. 


The Jury went out, a little after eight, taking the Let- 
ters (fc with them; And; ſoon ſent to deſire Leave to have 
Candles; which the Officer who brought in their Meſſage 
ſaid he was ſworn “ not to let them have;“ unleſs it ſhould 
be ſo Ordered. | 


Lord MansFist.D aſked the Counſel, if either Side ob- 
jected to it. | 


And the Counſel on both Sides agreeing to it— 


Leave was given accordingly: And they had them, 


Ia half an Hour, the ſury-returned, and brought in their 
Verdict, Gvuirrty.” Is 48 


Lord MaxsFIEUD obſerved, as to the two Ads of Parlia- 
ment of 7 Anu. c. 4. and 30G. 2. c. 6.— That they carried 
the Matter further than the Law extended to before; And, 


beſides that, they were Both of them declaratory, as well as 


enacting; which was calculated on purpole to avoid the very 
Objection that has been now taken: (V. ante, 645.) 


The Defendant was remanded to Neaugate; and a Rule 
made ** to bring him up again on Wedneſday,” | 


Rr 2 And 


n 
A 


8222 


8 


2 — 


Trinity Term 31 Geo. 2. 


* P. 648. 
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* And the Priſoner being accordingly brought to the 


Bar, on this Day about 4 o Clock in the Afternoon, by the 


Keeper of Newgate, 


Mr. Attorney General prayed the Judgment of the Court 
upon him. | | 


Mr. Ath:rpe, Secondary of the Crown Office, called upon 
Him to hold up his Hand ; and reminded him, ** That he 
„ had been indifted of High Treaſon, and thereto had 
«© pleaded Not guilty; and for his Trial had put himſelf 
% upon God and the Country, which Country had found him 
„ Guilty ;” and then aſked him “ If he had any Thing to 
«*« ſay for himſelf, why the Court ſhould not proceed to give 
«© Judgment againſt him according to Law.” 


The Priſoner thereupon took out a written Paper ; and 
rather read, than ſpoke it. It conſiſted partly of an Apology, 


and partly of a Sort of Defence againſt the Charge; together 


with ſome Objections to the Fro of it upon him. 


The Subſtance of it was—That the Correſpondence with 
which He had been charged, as treaſonable and piving In- 
telligence to an Enemy of his Liege Sovereign, was nothing 
more than writing Letters to his own Brother, who was ſo 
far from being an Enemy, that he as in the Service of the 
King's good Brother and faithful Ally, as His Majeſty Himſelf 
had ſtiled the King of Spain, in His Speech to his Parliament; 
and that theſe Letters contained only Coffee-Houſe News and 
idle Speculations ; but gave no ſuch Intelligence as could be 
1ſeful or even unknown to an Enemy; nor did betray any of 
the Secrets of this Government to their Enemies, 


That he had no Malignity in his Heart, againſt the King 
or His Government; nor had ever been guilty of any impro- 
per Behaviour; But always conducted himſelf with Decency 


and Duty towards his King and Country: For the Truth of 
which, he appealed to.his CharaQter and Converſation. 


And as to the Papers which were ſeiſed by the Meſſenger, 
at the Houſe where he lodged—They might jult as well be 
the Woman's of the Houſe, as his: For Both of them had 
Acceſs to the Bureau, in which the Meſſenger found them. 


That the Statute of 7 V. 3. c. 3. & 2 & 4. directs that there 
hall be tue Witneſſes to each Overt-A of the ſame Treaſon. 
Whereas his Hand-writing had been proved only by On 
Witneſs, who could pretend to krow any Thing of his Hand- 
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* writing : For that the other three knew little or nothing of * P. 649. 


his Hand, and could ſcarcely be ſaid even to have ever ſeen 
him write, 


Note. The Act directs “ That either both the Witneſſes 
«© muſt be to the ſame Overt-Acts, or One of them to 


«« One, and the Other of them to another Overt-Act of 


« the ſame Treaſon.” ] 


And there was no Witneſs at all, he ſaid, to prove any 
Act of Treaſon committed by him in the County of Middle- 
ſex, where the Indictment lays the Offence to have been 
done. 


He alledged, that this Caſe of his was the Fr Inflance 
ſince the Statute of Edv. 3. where Giving Intelligence has 
been holden to be Hizh-Trea/on. And he ſaid, that as he 
had not had four Days between his Trial and his Sentence, 
(as was uſual,) his Counſel had not had ſufficieat Time to 
prepare themſelves in Arreſt of Judgment. 


Therefore upon the whole, he prayed that the Court would 
either be ſo kind to him as to ite his Sentence; or, if that 
might not be obtained, that they would be graciouſly pleaſed 
to recommend him to His Majeſty's Mercy. 


He was then afked “ if he had any Point of Law to move 
in Arreſt of judgment.“ 


To which his Anſwer was, That he had not.” 


Lord MansFiELD then obſerved, that the Priſoner had 
been convicted upon a very full Trial, and upon very cogent 
Proof; and that he appeared upon the Evidence to have com- 
mitted many Overt-Acts of Treaſon. 


He took Notice, that the Priſoner had even /olicited this 
Employment, from Inclination ; as well as undertaken for 
Hire, to act as a Spy againſt his own native Country, and to 
reveal the Secrets of the King and Government to the open 
Enemies of Both; and to give them Information and 1n- 
telligence of the Enterpriſes and Deſigns of this Kingdom 


againſt them; and all this, with Intent and in Order to aid 


and aſſiſt them in defending themſelves againſt his King and 
Country. | 


He obſerved that the Enemy had manifeſtly ſhewn “ that 
« they themſelves looked upon this Correſpondence to be an 
* Aid and Aſſiſtance to them ;* by their giving him a Sti- 
ons and paying him a ſtipulated Monthly Price, as the 

urchaſe and Reward of it, under a Penalty of his forfeit- 


ing 207. for every Omiſſion of a Weekly Letter from ws 
| e 
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P. 650. * He alſo obſerved, that the Priſoner appeared to have 1 755 
procured his Information of the State of our Navy and Army M 

and Finances, and the other Matters contained in his Papery D 

and Memorandums ſeized in his Bureau, with that very EM 

View and Intention of communicating them to the Enemy : M 

And by his Letter of the 22d of July laſt, he had even Wee! 

adviſed and invited the Enemy TO 1nvaDE his Native Country; on 

and to bring War asd Deſtruction into the Heart of it. The [A 


Guilt of this Offence ariſes from the Nature of the Correſ. 
pondence, which is calculated to betray the Secrets of his 
King and Country to the Enemy, as a Spy; a Treaſon of a 
very dangerous Kind, and which gives an Enemy much more 
Aid and Afliſtance, than a Perſon publicly and profefſed]y 
declaring himſelf an open Enemy to his own Country could 
give them. c 


He laid it down as a Point which was never doubted, 
«© That this Offence, of sENDpINOG INTELLIGENCE to the 
«© Enemy, of the Deſtinations and Deſigns of this Kingdom 
„ and Government, ia Order to aſſiſt them in their Opera- 
«« tions againſt Us or in their Defence of themſelves, is 
«« High-Treaſon; even ALTHOUGH ſuch a Correſpondence 
« ſhould be intercepted, without ever coming to the Enemy's 
Hands. And ſo was the Reſolution of All the Judges, 
in Gregg's Caſe.”? ; : 


* 


And as to the Witneſſes to the Priſoner's Hand- Mriting— 
There are Four of them that have en him write, and ſwear 
to his Hand, of their own: Knowledge And theſe four 
Witneſſes are not contradicted by any Evidence on his Part; 
but, on the contrary, are confirmed by a Variety of Circum- 
ſtances. | | | 


— —— 
* 


As to the Point of Locali He ſaid that 1y there had been 
| g no Evidence at all, of that particular Letter which bears 
| Date at Taviclenbam (which is in Middle/cx,) Vet nevertheleſs Th 
| the Freſumption was ſtrong and ſtood uncontradidted too, 
| „ That they were written in Middleſex, where the Priſoner 
«© reſided, and where his Papers were ſeized.” 


As to Mercy—He told the Priſoner, that ht was in the 
KixG's Breaſt ; but was no Part + their Province: And 
therefore his Application on t Head, muſt be e//exubere. 


| The Lord CHitr Juſtice (it being a Caſe of High- Treaſon) 
pronounced the Sentence. . | 


Mr. Attorney General then moved, that the Court would 
appoint a ay for the Execution. | 
Lord MaxsF1ELD ordered him to name a Day. 


» 


Trinity Term 31 Go 2. 


* "Mr. Peirce, the Defendant's Solicitor, ſaid he hoped it* P. 651, 
would not be an early Day. 


Mr. Attorney-General ſaid, He was willing to give as long 
a Day as might be proper. 


Mr, Juſtice FosTER mentioned, that Dr. Cameron had 3 
Weeks. 


[N. B. Mr. Charles Radcliffe had only a Fortnight.] - 
Mr. Peirce deſired that this might be a Month. 


The Court and Mr. Attorney General very readily a- 
greed to a Month, Accordingly, it was Ordered to be upon 
Hedneſday the 12th of July. 


The Priſoner was remanded to Newgate ; and bowed re- 
ipectfully to the Court, and courteouſly to the Bar and 


Audience, on retiring. — 


— 


Note. 
On the Ja Day of a Term $ V. poſt, 
An Attachment may be moved for, in the two Caſes fol- 28th No- 
lowing, viz. 2 
For * Non - payment of Ces; and 2 = 
Againſt a Sheriff, for not returning a Writ. * This for. 


mer Caſe 
was confirmed by the Court, expreſsly and particularly, on a Motion of Mr. Mid- 
more's the laſt Day of Michaelmas Ferm, 1770. 


This was alledged by Mr. Clayton, and conceded by the 
Court, to be the Practice. : 


Note alſo 
The Rule is, That Counſel may move, on the laſt wy of 
Term, To gu, an INDICTMENT ; but 
Not to quaſh an Order, 


— 


. 
by Lay 
: — 


— 


The Court was not up, till near Midnight. 


The End of Trinity Term 1758. 31 Geo. 2 


| | 


. 
OF THE 
PRINCIPAL MATTERS 


Contained in this Volume, 


Account ſkated. See Debt, Extinguiſoment, 


Pleading. 
FP no Extinguiſhment of the original Debt. Page 9 
Attion 


Of Trover. See Title Trover. 

Of Treſpaſs. See Tre/pa/s. 

Of Ejectment. See Eje&ment. i 

Of Debt upon an Award it/elf differs much from an Action 
of Debt upon the Arbitration-Bond. 280 to 282. See 
Arbitration. 

On the Arbitration. | 

On the Ca/e, on 12 G. 1. c. 29. F. 1, 2+ Fage 332+ See 
Declaration on Bail- Bond. 

On Indebitatus Aſſumpfit. 375, See Declaration. 

On a Note. 375. See Declaration. a 

On a Bail- Bond given in a County Palatine, on an Action 
brought there, muſt be brought in that Court below, and 
not here, unleſs there be ſpecial Circumſtances to warrant 
it: Proceedings were therefore ſtayed, in the Action here. 


642. 

By Huſband and Wife (Pariſþ-Poor) againſt a 3 of 
Peace, for committing the WIE (as well as the Huſband) 
to the Houſe of CorreQtion, for returning to the —_ 

rom 
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from whence they had been legally removed without bring. 
ing a Certificate. Page 596 to 603, See Pariſſi-Poor. 


Ad quod damnum 


Is the only legal Authority for altering a Road. 465. 
Inclofing a Road. Ibid. | 
Repairing the new Road, Ibid. See Highway. 


Alienation of Land 


Could not be made, according to the ancient frudal Law, 
without the Lord's Concurrence : And the Form of Con- 
weyance was by Feoffment, publicly, notoriouſly and ſo- 
lemnly made. 107. 

The Statute of Quia Emptores Terrarum (18 E. 1.) took 
away Sub-Tnfeudations ; and gave free Liberty of Alie- 
nation to the Tenants of Subjects, and to thoſe who held 
of the King as of an Honour or Manor: And other Sta- 
tutes extended the Power of Alienation, to the King: 
T enants in Capite. 158. | 


Ambaſſadour's Domeſtic Servant 


Muſt be Bora Tide, fo, in order to be privileged under 7, 
Ann. c. 12, Whereas this was a' Land waiter at the Cuſ- 
tom- houſe. 401. | 


| Amendment 


Shall ger be made, after the Court can not help ſeeing that 
the Matter is upen Record; (as giving Leave ** to with- 
draw a Demurrer and plead to Hue,” after ether I Hues 
joined in the ſame Cauſe have been actually tried, and 
Verdicts found, with contingent Damages :) For the 
whole muſt be /uppo/ed to be ſtill in Paper. 322. 


A motion. See Digranchiſement. 
Apprentice. Sec Trade. 
Apprenticcfhip 
Where not previouſly neceſſary to an vNnaZing Partnerſhip in 
Trade. Page 5 to 10. See Trade and Trader. 


Rxercifing a rade without having ſerued One, See Statutes 


5: Elia c. 4. . 31. and Iadidment. | 


at 
1- 
es 
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Arbitration, Arbitratozs. 


Awards are now conſidered with greater Latitude and leſs 
Strictneſi than formerly: And 'tis right that they ſhould 
be conſtrued literally and favourably, and not icanned with 
critical Nicety. Page 277, 278. 

Yer they muſt be certain and final; that is, certain to a 
common Intent, and conſiſtent with probable Preſumption, 
and /ufficiently, in effect, mutual and final. Ibid. 

In an Action of Debt brought upon the” Award it/elf, the 
Plaintiff needs ſhew forth xctbing More than is neceſſary to 
ſupport his Claim and intitle him to the Thing demanded : 
All elſe muſt come on the Defendant's Part. But it is 
quite otherwiſe, if the Plaintiff brings his Action of Debt 
upon the Arbitration-Bono : In that Caſe, he muſt ſet 
forth the wwho/e Award, 280. 281. 282. 


Ailiſe of Nover Diss EISIN 


Was introduced (probably from the Uſage of Normandy) 
in or before the Reign of Hen. 2. and was conſidered as 
a Benefit and Indulgence. 107. un 

Both the Legiſlature and the Courts of Law extended this 
Remedy, for the Sake of the true Owner, to every Treſ- 
paſs or Injury done to his Real Property; if, by bring« 
ing his Aſſiſe, he thought fit to admit himſelf diſſeiſed. 
110. | 

The Reports of Aſſiſe can only relate to Caſes where the 
true Owner admits himſelf to be diſſeiſed. 1bid. | 

Againſt whom this Remedy lay. Ibid. 


Aſſuzance. See Hſurance, Policy, 


Attachment 


Granted againſt the Plaintiff's Attorney, for putting the Name 
of an Attorney of this Court to the Proceſs, without his 


Authority. 20. 
What Sort of Attachment may be moved for, on the laſt 


Day of a Term. 651. See Pragice. 


Attaint. 
The Writ of Attaint is now a mere Sound, in every Caſe ; 
And, in many, it does not pretend to be a Remedy. 393. 
See New Trial, Pragice. | 


Attorney. 


— — 5 
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Attornep. 


An Attorney's Name put to Proceſe, without his Authority. 
20. See Attachment. 

An Attorney of this Court having, by mere Colluſfon and 
with Intent to ſecure the Buſineſs ariſing from the Priſoners, 
taken one of the Turnkeys of the King's Bench Priſon 
for his Article-Clert, the Articles were cancelled in Court, 
by Order of the Court, and ordered to be kept there, 
Page 291. | | 


Award. See Arbitration. 


Bail 


OR a Bankrupt who obtains his Certificate pending the 
Action, ſhall be diſcharged, if the Certificate is ob- 
tained 4efore they are fed: But if not till after the Bail are 

fixed, then they remain liable. 244. 245 

Affidavit of the Debt being upwards of 10. (in a Superior 
Court) and the Sum ſworn to to be marked on the Back of 

the Writ or Proceſs. See Statute 12 G. 1. c. 29. F. 1. 2. 
and Declaration on Bail. Bond. 

For a Soldier — How they may /urrender him, in their own 
Diſcharge. 339. 340. See Soldier, Habeas Corpus. 

Shall have Time to ſurrender their Principal, after a Writ of 

Error brought by him; but upon different Terms, according 
to the different Circumſtances. 340. 
1. If the Bail apply within Time allowed for ſurrendering 
the Principal, the Terms are © That they pay the Money, 
«© or ſurrender the Principal, awithin 4 Das after the 
«« Writ of Error ſhall be affirmed.” 1Ubid. 

2. But if they do not apply within that Time, then they ſhall 
have only the 4 Days to pay the Money; but 20 Alter- 
native of ſurrendering the Principal. 1314. 

3. Tis the Allowance of the Writ of Error, that is the pro- 
per Superſedeas : The Notice of its being allowed, is only 
to bring the other Party into Contempt, in Caſe he ſhould 
proceed ſubſequently to ſuch Notice. Ibid. | 

An Exoneretur was ordered to be entered (upon the Bail's 
ſurrendering the Principal ;) But, by the Omiſſion of the 
Officer, was not adually entered. The Plaintiff knew of 
the Surrender: His Attorney did not; but ſued Scire 


faciaſes | 


th 


—__ 
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Faciaſes againſt the Bail, into London, where the Origi- 


nal Cauſe of Adtion was: Theſe Scire faciaſes were holden 

irregular ; 

1ſt. Becauſe the Plaintiff Himſelf was apprized of the Sur- 
render. 409. | | 

2dly. Becauſe they were not ſued into Middle/ex, where 


the Bail. piece remained, after the Surrender. Bid. 


Bank ⸗Noteg. 


A Bank Note payable to Wm. Finney or Bearer, on De- 


mand, was ſent into the Country by the General Poſt. 
The Mail was robbed, and this Note taken out. This 
Note (for £21: 10: o, only) being ſo flolen, was paid to 
an Inn-keeper, for a full and valuable Confideration, and 
in the uſual Courſe amd Way of his Bufineſs, and without 


any Notice or Knowledge of this Robbery or of its being ta- 


ken out of the Mail. Payment was ſtopped at the Bank. 
The Note was brought thither, for Payment. The Caſhier 
refuſed to pay it, or to redeliver it. Trover was brought 
by the Inn-keeper : who had Judgment againſt the Capler. 


453 to 460. 


iſt. Bank-Notes are treated, and are to be conſidered as 
Money, or Caſh ; not as Securities or Documents for 
Debts. 457, 459. oy. 

zdly, They paſs by Devi/e, as ready Money or Caſh. Ibid. 


zaly. Neither They, nor Money, can be purſued and re- 


covered, after they have fair and bona fide paſſed in 
Currency; even though flolen. 458. 

4thly. But before They or the Money have paſſed in 
Currency, an Act will lie for Either. Ibid. And ſo it 
will, againſt the Finder of the Money or of Bank-Notes ; 

before Payment away in Currency. Lbid. 

5thly. Bank-Notes are not like Lottery Tickets : Which are 

identical and ſpecific, and whereof mere Delivery may 
make no Change of Property. 459- 

6thly. It is neceſſary, for the Purpoſes of Commerce, that 
their Payment ſhould be efabliſbed and ſecured. Ibid. 

7thly. But it may be reaſonable to fay Payment, till In- 
quiry whether the Bearer came fairly by it, and for a 
good and valuable Conſideration. Ibid, 


Bankrupt. 


The Property of a Bankrupt's Goods is arTER Afignment, in 


the Aſſignee, from the Time of the Act of Bankruptcy, by 
Relation. 31, 32, v. infra. 440. & 817 to 820, * 
| n 


* 
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And the Aſſignee may maintain Trover againſt the She. 
riff who took them in Execution after the Act of Bank- 4 
-ruptcy,. and before the Aſſignment, but sELLs them ar- P 
TER the Aſigument : For SELLING was certainly unlaw- 1 
ful, Whatever the Taking might be. Page 31. 32. 33. of 
And See Title Trover.” | cl 

Bail for a Bankrupt, who obtains his Certificate pending the 2 


Action, ſhall be diſcharged, if the Certificate is prior to R 
their being rIx xD: Otherwiſe they remain liable. 244. 3 
245. 
But Ge Wee Himſelf, though diſcharged of the Original ap 
Debt, is yet L1iaBLE to the Judgment in an Action againſt ve 
Aim upon the Bail Bond For this is a new and - diftin? | a 
Cauſe of Action. 436. | | 2 
By 21 F. 1. . 19. 42. © A Trader who, being arreſted for ; 
Debt, ſhall after ſuch Arreſt lie in Priſon for two Months, ſpe 
11pon that or any ether Arreſt or Detention in Priſon for 10 
Debt: Or, being arreſted for 1001. or more, ſhall 2/cape by 
out of Priſon ; (or procure his Enlargement by putting in ha 
common or hired Bail, repealed by 10 Ann. c. 15. F. 1.) oF 
"ſhall be accounted a Bankrupt, to all Intents and Purpo- det 
ſes; And in the ſaid Caſes of Arreſt or Lying in Priſon for iſt 
ſuch Debt or Debts, (or getting forth by common or hir- 
ed Bail,) from the 'liME of his or her ſaid FIRST Arreſt. 4 
iſt. All the Bankruptcy-Afs muſt be conſtrued according 20. 
to their real [ntention; and ſo as to anſwer the Ends of 0 
public Benefit. 439, 440. | 7 
2d. .EsCaPE means a Running- away contrary to the She- 34d. 
4 Conſent; not where, by Permiſſion of the Sheriff, t 
He is carried through another County, on bis Road to a 4 
udge's Chamber upon a Habeas Corpus: This ſhall not 4th 
make him a Bankrupt and Criminal. 1b:4. n 
od. Where'sUFF1C1ENT Bail is fairly put in, and the c 
© "Defendant afterwards at a future Day ſurrendered, the 5th, 
© Bankruptcy ſhall nos relate to the Time of the firſt Ar- 9 
ret; but only to the Time of the Surrender. Ibid. For ft 
the Bankruptcy *“ commences only from acTtvuarL 1 
Ding in beiſen bid. * v. ſupra. 31. infra, $17 to 820. 6th. 
4th; But when Bail is put in, merely with Intent to ſur- 1 
render immediately; and they do fo, es Inffanti, and the 
Defendant is #n/tantly. committed Cuſtod. Mar: This is 2 
only Form, and (in Effect) no Bail at all, but a Continu- 
ation of the ſame Impriſonment: And therefore the 
Bankruptcy ſhall here relate tothe FiRST Arreſt. Ibid. 
A Conveyance made by a Trader, of his wHqLe. Subſtance, to 
. particular Creditor, Was, under all the Circumſtances of 
it, adjudged to be fyaudulent and an Ad of Bankruptcy ; 
although it was made by way of Lecurity, and for a wa- | 
liable 3dly 
ol 


Pry 
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laable Confideration and executed (but without Delivery of 
Poſſeſſion) three Weeks: before any other Act of Bankruptcy. 
The principal Circumſtances were, That the Trader continu- 
ed in Faſſion, and viſibly acted as Owner ; That the Reſt of 


the Trader's Creditors were impoſed upon by fal/e Appear- 


ances ; That the Agents of this particular Creditor told the 
Reſt of the Creditors. *©© That the Trader had mortgaged 
1% his Leaſeholds,” but concealed his having aſſigned any 
thing elſe ; That both the particular Creditor and his Ageats 
appeared clearly to be aware ** that Poſſeſſion was neceſſary ;” 
but had contrived and originally intended“ That there ſhould 
* be a Delivery of Poſſeſſion, as ſoon as the Trader ſhould 
determine to become Bankrupt ; bat not ſooner ; in order 
sto evade the Clauſe in 21 J. 1. c. 19, 2. In other Re- 
ſpects, this Conveyance was fair and honeſt ; being intended 
to ſecure one De Mattos, in London, from being a ſufferer 
by the Country Traders Overdrawing upon him; De Mattos 
having agreed to permit Slader, the Country Trader, to draw 
upon him in London, and to advance as far as zool. for Sla- 
der. Reſolved 

iſt, That this Conveyance was fraudu/ent, and an AA of 
Bankruptcy within the 1 F. 1. c. 15.4. 2. Page 467 to 
485. v. infra 829 to 833. | 

2d. All the Pankrupt- Ads are to be taken 22geth-r, as One 
Sem of Law : And they are to be conſtrued favourably 
for Creditors, and to ſuppreſs Fraud. 474. 

31. Indemnity was a good and valuable Conſideration: And 
this Deed was a fair Tranſaction, as between the Parties. 
474. v. infra $30. 

4th. But many TranſaQions, fair as between the Parties, 
may yet be fraudulent as to third Perſons, by reaſon of De- 
ceit upon or Injury to them. 474. v. infra 830. 

5th. This was one of thoſe Caſes: The Creditors were de- 
ceived by fal/e Appearances connected with a ſecret Con- 
fidence. 475. The End and the Means were both unlawful. 

It. 

6th. The End was unlawful. For 

1ſt. The Preference aimed at, was fraudulent and unlawful, 
Toid. 

2dly. Preference of a favourite Creditor, by an Aſſignment 
of All, after making and juſt before executing a Determi- 
nation to break, even if accompanied with a formal He- 
livery of Pofſeffion, is a Fraud upon the whole Bankrupt- 
Law; and would defeat the two main Objects of it, viz. 

the Management of the Bankrupt's Eate, and an egual 
Diſtribution of it amongſt all His Creditors, who have truſt- 
ed to his general Credit. 476. 

zaly. In like manner, a Conveyance calculated to paſt pone 
a particular Creditor is an Act of Bankruptcy. 477. 

4thly. Priority hall not be gained by ſecret Lien. lbid. 

2 5thly, 
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5thly. Therefore Conveyances of perſonal Chattles, by 
way of Security, where PosszssIOx is I with the 
Bankrupt, ſhall zo! give any Priority. Page 477. 
Gthly, But Conveyances of Land, are different: For 
| Land is holden, without Perception of Profits, by the 
| TITLE. 7bid. and 484. 
7thly, There is alſo a ' gar Difference between Convey- 
ances of All, and of a Part only. The Latter may 
be public, fair and honeft : But the former muſt either 
be fraudulently kept Secret, or produce an immediate 
Bankruptcy. 478. v. infra 830. 
Ith. The Means likewiſe were unlawful, as well as the 
End; namely, the fall Credit given to the Bankrupt, 
by leaving him in Poſſeſſion, and to act as Owner; and 
the ſecret Truft to deliver the Poſſe/on, /o as to avoid 
„the Clauſe in 21 F. 1. c. 19.“ 482. 483. 
8th. No Deed, made by a Trader, can be traudalent in 
a Court of Equity, which is not fraudulent at Law, and an 
Ad of Bankruptcy. 479. 481. 
gth. . Every equivocal Fact may be explained by Circum- 
ſtances : None, more than Deeds ; for hardly any Deed 
is fraudulent, upon the mere Face of it. 484. 


Baron and Feme. 


A Huſband and Wife are conſidered as one, in Matters of 
Evidence; and cannot be Witne/es the one for the other. 
The Huſband can not be Vitneſi for his Wife, in a Queſ- 
tion concerning her 8 Eflate. 424. 

The WII I of a Fene- Cowvert made under an Agreement with 
her Huſband previous to Marriage, giving her Power to 
make a Will, muſt be >roved in. the Spiritual Court; 
though it operates as an Appointment. And Lepacies 
appointed under it, ſhall lage. So it has been ſettled in 
Chancery. But the Spiritual Court can mor treat it as a 
Will, by granting /ri& Probate of it. 432. However, they 
may grant Adminifiration, with ſuch Appointment an- 
nexed ; Which proves it to be teffamentary. Ibid. And 
attended with all the Conſequences of a Will. Bid. 


1it, The Fact, that the Paper was actually her Will, 


muſt be eſtabliſhed by the Fccleſaſtical Court. bid. 
29ly, But if the Queſtion turns upon her Power to make 
it, That Pueftion muſt be diſcuſſed in the Common Law 
Court: And if ſhe had 2 /uch Fuer, then a Prohibi- 
tion ſhall go. 433» 
| Separated, by Articles of agreement made in conſideration of 


money received bythe huſband, and with covenant ** never to 
% diſturb 


* 
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«« difturb his Wife, or any Perſon with whom She 
« ſhould live,” 
4 5 The Hoſband cannot ie her, or force her to live with 
im. 452. | 
2d. Such an Attempt would be a Breach of the Peace. Ibid. 
3d. And a Contempt of the Court, if moleſted in her Re- 
_ From thence, being brought up by a Habeas Corpus. 


Biſhops 


May gram ancievt OrFices, with the ancient Fees, in the 
| ſame manner as they have been USUALLY granted before 
the Act of 1 Eliz c. 19. For an Office and Fee which 
exiſted before that Staturute, is not within the reſtraining 
Clauſe of it, either in Word or Intent; But may be 
granted fince the Statue, preciſely in the /ame manner 
as it was granted before: And ſuch Grants are no Dilapi- 
dation of the Revenue, nor bring any new Charge upon the 
Biſhoprick. 221 to 226. 

The Utility or Neceſſity of ſuch an Office is no more material 
fince that Statute, than it was before it: It is totally ma- 
terial. Ibid. For the Queſtion turns ſolely upon the 
Uſage. Ibid. | 

At Common Law, a Biſhop, with the Confirmation of his Deaa 
and Chapter, might exerciſe very Act of ab/olute Ownerſhip 
over the Revenues of his See; and &8ind his Succeſſors, as 
much as Tenant in Fee can bind his Heir, 221. 


Bonds 
Limitation of them; (i. e. their being ſuppoſed to be ſatis- 
fied.) 434. See Limitation. | 
| B p-Law, 
In Refr4ine of Trade, is not good, without ſetting forth a 
particular Cultom to ſupport it. 16. 17. 


Such a particular Cuſtom. cannot be preſumed, if not ſet out. 
Ibid. 


A By-Law (of the City of London) to confine a Perſon who 


has a Right to be free of the City, to take up his Free- 
dom in ſome one PARTICULAR Company, is a RESTRAINT 
of Trade; And not a mere Regulation of it. 4674. 

Of a Company, to ele& upon their Livery, ſuch and ſo 
« many of their Members as ſhould /zem moſt meet and 
convenient to them; on pain to forfeit 251; on refuſing 

t do accept, or to pay the Admiſſion-Fee.“ 

Vol. I. Ss iſ, 


ITI of the Principal Matters, 172 


uſt. This is a good By-Law. 239. 240. For the Court will 
nat preſume the Party elected upon the Livery to be unf 
or improper for it. Ibid. And | 

zdly. If the Party was really unfit and improper, or had 
any other reaſonable Excuſe, ** Nil debet may be pleaded 
to the Action of Debt upon the By-Law: which will 

bring it properly before the Court; either by giving it 
in Evidence, or on Iſſue taken upon it. Tbig. 

By-Laws ought to have a reaſonable, not a very rigid Con- 
ſtruction, Thid. | 

A By-Law returned to have been made by the Body at large, 
may be good, where the Powes is by Charter given to 
a ſelect . * to make By-Laws in the Szead, for, 
% and in the Name of the whole „ N Body:“ For 
they might be, in Fact, made by the ſelect Body ading in 
the Name of the whole Corporate Body; And the Jury 
having found That the Body at large in due manner 
met and in due manner made them, It ſhall be ſo 
INTENDED. 131. 

A By-Law to prevent any Perſon from being made free of 
a Company, unTiL He ſhall have been called at three ſe- 
wveral Meetings of the Mayor and certain Aldermen of 2 
City, and the Wardens and Stewards of the ſeveral 
Companies in it, BEFORE his Admittance ; and to be ap- 
proved of by them or the Majority of them, is good ; and 


is 10 4 Refiraint upon Trade, but a rea/onable Regulation 


of it. 131. 

A Mandamus will lie to compel! ſuch a Meeting, IBid. 

A Mandamus will lie, if they arbitrarily and wwithour Cauſi 
REFUSE to approve a proper Candidate. 76rd. 

Such Meetings, though not expreſsly returned to have been 
holden, ſhall be intended to have been duly holden : For 
if in Fact they were not, it might have been pleaded by 
the Candidate as an Excuſe for his not having been call- 


ed and approved by them, previouſly to his Election. 


132. | 
The Jury having found“ That He was not called and a 
roved, PURSUANT to the By-Law,” implies that - > 
3 was in Being at that Time, and not made ſub- 
ſequently. 133. 
Made ** to Give Power of Amotion for juſt Cauſe would 
be a good By Law; though the Corporation who made 
it, had 20 Power of Amotion expreſsly given by Char- 
ter, or claimed by Preſcription. 5 39 


Caſes doubted or denied. 


4 Leon. . pl. 39. was taken not to be Law now: per Lord 
Mansfield. pa. 6. 


i Ventr. 146. Dyer v. Eaft. denied, 244. See Statutes (5. 
6. E. 6. c. 4.) and Probibition, | Fj 
; | 2 . 


is, 
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2 Ld. Raym. 767. Regina v. Taylor denied: Settled contra 


ſince. 252. See Indidment. | 
1 Ld, Raym. 724. Cole v. Davies et al” 1ſt Poſition ( That 
no Action will lie againſt the Sherif—) denied, 36. 
Dyer 253. 6. pl. 102. | 
Cro. Eliz. 217. Green v. Edwards, See Term of 
1. Co. 153. 6. Rector of Cheddington's Caſe. Tears, and 
Sheppard*s Touchſlone. 274. Duck. 
J Lev 334+ 335. Goodwin v. Blackman. 330. 
elverton 58. King v. Goſper and Shire. 412. 413. See 
Common Recovery. | 
11 Co. 99. a. Bagg's Caſe, ad. Reſolution—denied. 538. 539, 
See Disfranchiſement. | 


Certiozazi, 


On 5, 6. W.& M. c. 11.4 3. No Cofts are payable; un- 
leſs the Indictment be brought by the Party aggrieved, or 
by Juſtices, Mayors, &c. or other Civil Officers proſecut- 
ing as being ſuch, 431. 

May be ſuperſeded, quia improvide emanavit ; the Return 

taken of the File; and Orders remanded. , 488. 489. 
See Quakers , | 


Chancellor, 
The Earl of Hardwicke, Lord Chancellor, reſigned the 


Seal. 20. a 
Three Lords Commiſſioners received it. 76:4. 


Chantezp. 


Decreeing Deeds fraudulent, Pg. 480. 481. See Fraud, 
Bankrupt. 


Common 


Is only a Right of eating the Graſt, in a certain Place, by 
the Mouth of the Commoner's Cattle ; But the Lord re- 
mains Owner of the Soil: and may enjoy it con/iftently with 
his Grant, but of contrary to it. 265 to 268. 

The Lord may place Conies upon his own Soil, though liable 
to Common. IId. 

The Commoner may not chaſe, kill, or deſtroy the Conies ; 
though, by their Increaſe, there is not ſufficient Common 
left: Much leſs may He deſtroy the Burrows, or dig the 
Lord's Soil for that Purpoſe. For the Lord's Att noc 

| ; 8 2 being 


11 
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being contrary to his Grant, the Commoner mult take his 
proper Remedy. Ibid. 

Indeed where the Lord acts contrary to his Grant, as by in- 
clefing, and ereting Obſtructions to keep the Commoners 
out, and not leaving ſufficient, the Commoner. may pull 
down the Hedges or Erections. bid. 

Bur where there is only a. Sur-Charge by the Lord, a mere 
Exceſs of his Right, the Commoner is not. to. be his own 

Judge, and to treat it as. a Nuſance abatable, I bid. 

In à Juſtification under a Right of Common, Two. eſſential 

Circumſtances are, That the Cattle be the Defendant's 

on, and: That they be levant and couchant.” 320, 


See Pleading. 


Common Kecovezy. 


The Riſe, Nature, and Hiffory of Common Recoveries, diſ- 
cuſſed at large. 115. | | | 

They are now a mere Form of Conveyance, allowed (under 
certain Circumſtances of. Form and: Ceremony) to. Te- 
nants in Tail in Peſſeſſon, generally; and to Tenants in 
Tail in Remainder, with Conſent of the Owner of the firſt 
Eſlate for Life. 116. W 
Recovery ought not to be ſupported, where the Parties 
had no Power to ſuffer. it. 116 to 119. dee infra, /ub 
1072. 

The hints of 14 G. 2. c 20. proceeds upon the Parties to 
the Recovery having Power to /uffer it. 116. See infra, 
ſub 174. ? 

A fecret Froffment under a naked Poſſeſſion, is not ſufficient 
a ſupport a Common Recovery ſuffered by the Remainder- 

an. 117. 

Thoſe who 6 no Pocuer to ſuffer a Recovery, ſhall not, by 
making an Eſtate by Wrong, or Fraud, or Practice, bar 
thoſe in Remainder or Reverſion : And ſuch fraudulent 
ERate is as no Eſtate, in the judgment of the Law. 117. 

For, a Recovery which the Parties had no Power to ſuffer 
dire&ly and without fuch fraudulent Eſtate, ſhall act be 
made good by Wrong and Fraud. Ibid, 

A Feoffre to the Intent to be Tenant to the, Precipe, 18.3 mere 
Inſtrument for one Purpaſe. of Form only: His Wife ſhall 
not br engowved; His. Statutes or Judgments ſhall not affect 
the Land; His Term ſhall not merge. bid. 7 

A Man ſhall:not, by his. own injurious Feoffment, acquire an 
Advantage to him/elf: An Act founded in Wrong ſhall not, 
by Virtue of the Crime itſelf, become legal, for the 4uthor's 
Advantage. 118. 

On a Writ of Error to reverſe it, there muſt, be a Scire facias 

- againſt the.TeanrE-TENANTS, 361, | 

iſ, 


Er 


Plac 
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Iſt. This is neceffary, not by Law, bat by the Cour ſe of 

| the Court, Ibid. 

2dly. The Want of it is (per Lord Mansfield) only an Irre- 
ularity. Ibid. 


3dly. The Terre-Tenant has no Intereſt ; is mo Party to the 


Suit; can mot plead in Abatement ; can plead Nothing but 
a releaſe of Errors. 362. 2 

4thly. Non-Tenure pleaded by the Terre-Tenant, is (con- 
— 2 a frivolous Pleu And He ſhall anſaver over. 
Ibi 


Error to reverſe One (ſuffered by the Tenant in Tail) brought 
by the Remuinder-Man in Fee; Who aſſigns for Error, 
«© the Death of the Voucbee, before Judgment ;** and con- 
cludes with an Fverment : Which Vouchee was the Tenant 
in Tail Himſelf, ** In nullo eſt erratum”” was pleaded. 
Judgment reverſed. 412. 
iſt, The Writ of Error needs not ſet forth a complete Title. 
It is enough, if it ſhews Connexion and Privity between 
the Perſon who brings the Writ, and the Perſon againſt 
whom the Recovery was had. 412, 413. } 

2d. A Scire facias to the Heir is not neceſſary ; nor any 
Warning to him. Ibid. 4 et 

zd. Deats of the Fouchee, before Judgment—may properly 
be a/figned as Error. Ibid. | Ee 

4th. The Conclufion of this Aſſignment, with an Averment, 
is right. bid. 

sth. The Pleading “ in nullo eſt erratum,” confeſſes the Fa@ 
aſſigned for Error. 413. | | 

6th, The Remainder-Man has a Right, both in Law and 
Equity to reyerſe this Recovery, if erroneouſly ſuffered, 
{bid. . 


Confeſſion 


Of a Charge, in Manner and Form as charged, confeſſes 


no more than ſuch Matter / charged; and no further. 613. 


See Convidion. 
Conies 
Placed upon commonable Land, by the Lord. See Common. 
Conſtruction 
8 a Diſtinction between Things ential, and 


Clauſes merely directory. 447 
iſt. The 


a. * 


— . . — 
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uſt, The preciſe Time is not always eſſen tial. 44), 
o. | | 
a. Nor * in or x8aR the Pariſh or Diviſion.” 447, 
3dly. But Number is eſſential. bid. to 451- 
2d. Special Authorities given to Perſons who have no other 
Claim to them, muſt be frily purſued. 447. 
d. Negative words are not neceſſary, to exclude from Ju. 
riſdiction Perſons who had no power before. 1bid. 
4th. Different Statutes in pari materia, (though made at 
. different Times, or expired, or not referring to each other,) 
muſt be conſtrued tage ber, and as One Syſtem, and as ex- 
planatory of each Other: As Bankrupt-Laws, Poor-Laws, 
Church, Leaſe Laws &c. 447. 
Of Deeds, eſpecially ſuch as execute mutual Agreements for 
valuable Confideration, ſhould be liberal, ut tes magis walear, 
according to the Iatent. 285. 


Conviction 


On the Game Acts | 
It muſt be particularly and negatively ſpecified ©* That the 
«© Defendant had zo: any of the Qualifications required 
« by 22, 23 C. 2. c. 25. 153 to 156. 
Though perhaps the general Averment ** that the Defendant 
was not qualified within the Ads,“ may be ſufficient in an 
Aion. 153. Sed. Qu. fer Foſter. 155. 
The Evidence, and the Adjudication ought, Both of them, to 
be ** that the Perſon convicted had not the Qualifications 
 «# ſpecified in 22, 23 C. 2. c. 25. nor any of them:“ 
Per Deniſon. 1 $4: See ſufra 153, and itfra 682, 
For effering to Sale a Parcel of Silk Handkerchiefs, and 
trading as a Hauler; Pedlar, or Fetty Chapman, and 
not producing a Licence, when required ; which the De- 
fendant confeſſed in MANNER AND FokM as charged : 
| Quaſhed, becauſe He does not appear to be such a Fra- 
der as ought to take out a Licence within the Acts of 8, 
9 N. 3, c. 25. $1, 2, 3. 9, 10 . 3. c. 27.51, 2, 
3. 12 V. 3. c. II. and 3, 4 Ann. c. 4. 1, 4. 613, 


614. 

3 finghe 4 of Selling is not a Proof of his being ſo, 
Ibid. | | 

2dly. The Conf7/fien does not prove his being ſo: Becauſe 
it is only a Confeſſion of the Fact in Manner and Form a: 

— A | 

diy. Conviclions are to be taken frifly, 613, 


1 
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Copphold. 


If a Copyhold is granted for a Term of Years, the Executer 
of the Termor is obliged to be admitted : And the Lord is 
intitled to a Fine, upon ſuch Admittance. 218 


Coroner. See Deodana, Inquiſition. 


If the Coroner neg/e#s to make an Inquiſition, other Juriſdic- 
tions may do it. 19. 

But their Inquiſitions are traverſable. 13:4. 

So alſo are the Coroner's : Per Lord Mansfield. Ibid. (Qu. If 
thoſe of Felo de ſe are here included. 18, 19.) 


Corporation: Corporator— 


How to be taxed. 156 to 158, See Tax. | 

A Company's Right to have a Livery muſt be founded on 
Charter or Cuſtom ; The Court cannot preſume that they 
have it. 237. And if the Declaration (in Debt upon 
a By-Law fails to few it, tis ſuch a Fault as the De- 
fendant may take Advantage of, upon general Demurrer. 
Tbid. | 

Freedom of a Corporation may be reſtrained by By-Law. 132, 
See By-Law., 

Election —given to the Resipus (of the Portmen) or the 
greater Number of THEM, afſembled in the Council- 
„% Chamber :” was made by Oer /ing/e Portman only, 
being the Or One left: The Court inclined to ſupport 
this Election; and declared this te be their Inclination, 
if it had been material to have determined it upon that 
Point ; (which it was not, becauſe They judicially deter- 
mined the Caſe upon another Point.) 541. 

Disfranchiſement. 517. See Disfranchiſement. 


Coſts 


On diſchargin 2 a Recognizance. See Recognizance. 
On a feigned Iſſue. 603, 604. See Feigned 1ſue. 
Upon frivolous Applications. See Execution, Information. 


_ Covenant 
In a Building and Repairing Leaſe, “ to leave the pEMISED 


« Premiſſes, with all new Erections, awell repaired,” — 
was conlirued to extend to the new Erections enly ; a Sum 
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of Money being agreed to be laid out in new Erections and 
Re-building ; and the Covenant to keep in Repair,” ex- 
tending exly to zew Erections. 290, 291 


Court. 


The Rules and Fractice of it. See Pragtce. 

Rules of it The great End of General Rules being to do 
«« Juſtice,” The Court ought to ſee that it be really at- 
tained. 301. | | 

Spiritual — See Prohibition, 243, 244, and 315, and 367, 
368, and 432. y 3 

Inferior. See Inferior Courts. |; 

Of Equity cannot decree a Deed made by a Trader to be 
fraudulent in Equity, which 1s nat fraudulent at Law and 
an 4d of Bankruptcy. 479, 481. See Bankrupt. See poſt. 
1108. under Title Court, Ring . 3 
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Damages 
E XCESSIVE. See Verdict. 
of > 


| Debt, 
Extinguiſhment of it. See Extinguiſhment. Pleading. 
Declaration 


De ben? eſſe, may (in certain Caſes) be delivered at the Re- 
turn of the Proceſs, with Notice “ for the Defendant to 
«c- plead within eight Days after ſuch Delivery :” And if 
the Defendant ſhall not file Common Bail, and plead 
within ſuch eight Days, the Plaintiff (having firſt filed 
Common Bail for the Defendant) may fign judgment for 
want of a Plea, (a Rule to plead” being duly entered). 


$5» 56. 
Sundays included in theſe eight Days, ſhall nor be reckoned 
Part of them, 56. 195 | 


ao in the Office is a good Delivery of ſuch a Declaration. 
ee e e 
No fre/h Declaration, freſh Notice, or freſh Rule to plead is 


neceſſary in the above Caſe. 56. 


A Judgment fened fix Weeks after ſuch Delivery of the De- 


claration de bene gfe, was holden regular. bid. 


On 


PPP 
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On a By Law of a Company, in Debt, for not taking the 
Livery of it, muſt ſhew that the Company had a Right to 
a Livery : Otherwiſe it may be taken Advantage of, 
upon a general Dzmurrer. 237. See Corporation. | 
On a Promiffory Note. See Promiſſory Note, and infra, 375. 
Upon a BaiL-Bond—needs not ſet forth that there was an 
„ Afﬀidavit of the Debt,“ or „ that the Sum ſworn to 
«« was marked on the Back of the Writ.” 332. For 
1t. The Act of 12 G. 1. c. 29. 1, 2. is only Directory; 
and does not make the Proceſs void. I bid. 

zdly. Vet as it prohibits the Flaintif and the Sheriff from 
proceeding to Arreſt, unleſs the Sum be ſworn and 
marked, They may be liable to an Aion upon the Caſe 
for it. Tbid. | 

Upon a General Indebitatus ¶Mumplit : Firſt Count, for 191. 
lent and advanced, at the Defendant's Requeſt; Second 
Count, for 151, laid out and expended, at the Defendant's 
Requeſt. The Evidence to ſupport the Firſt Count, was 
a Note acknowledging the Receipt of the Money on Behalf 
of the Defendant's Grandſon (an Infant). and promiſing to 
be accountab'e for it on Demand: To ſupport the ad Count, 
a Nate requeſting the Plaintiff to pay it (“ It is my Re- 
«« queſt that you pay it“) 70 the Infant's Gardener, for the 
Workmen's Uſe. This Evidence does ſupport the Decla- 
ration. 375, 376. For NE 
1. Tho? Indebitatus Aſſumpſit will not lie, upon a Note; 

(becauſe Indebitatus A ſumpſit will not lie, but where 

Dep will /ie;) vet it may be brought ro the DeBT ; 

And the Note may be given ix Evidence. Ibid. 
2. This is an original Undertaking, not collateral, Ibid. 
3. The Infant was nat liable to an Action. Ibid. 

Upon a Preſcriptive Right— 
iſt. If there are dijtin# collateral Preſcriptions, the Plain- 

tiff needs not to eso any more than his own. 443 to 


* ut if the Preſcription be entire, and the thing Parcel 
of the ſame Preſcription or a Condition precedent, He 
muſt ſhew the Whole. 7b. | 

zd. So He mult againſt the Owner, or thoſe who have 

Right. 164d. 

4th. Par againſt a Stranger and Vrong-Doeer, He needs 


not. Did. 
Deeds, 


Eſpecially ſuch as execute mutual Agreements for valyable. 
Conſideration ought to be conſtrued liberally, and agreea- 
bly to the obvious and apparent Intention of the Parties. 
285, 286. | 

A Leaſe, by Indenture between the Leſſor and a Mother 


only, (her Eldeſt Son being then under Age,) was made to 


her for 99 Years, if ſhe ſhould ſo long live; Remainder to 
her ſaid Eldeſt Son, for and during the Reſidue of the ſaid 
Ts RM; 


1 
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Tzu: Yet the Court held this Leaſe to be clearly ix. 
tended for the Benefit of both Mother Ax D Son; and that 
He and his perſonal Repreſentatives ſhould enjoy during 
the whole Remainder of the 99 Yzars ; It appearing that 
the Son was to pay a Penalty, if He ſhould grind at ano, 
ther Mill; and that a Heriet was payable by Him on the 

Death of his Mother, and that Foth foould quietly enjoy. 
Ibid, 

Priority of Execution of Deeds of equal Date, is a Fact. But, 
if not found, the Court may judge of it by Circumfance: 
and internal Evidence: They may even make a Preſumplion, 
in ſupport of the clear Intention of the Parties. 106, 109, 


Demurrer 
General. The Want of ſewing a Right in a Company to 


* have a Livery,” in a Declaration in Debt upon a By- 
Law, for not taking it, may be taken Advantage of, upon 
a general Demurrer, 237. 

May not be avithdrawn (with Liberty to plead Iſſue,) after 
Trial of other Iſſues in the ſame Cauſe, and Verdicts 
found with Contingent Damages: Though this may be 
done, after Argument of the Demurrer, and whilſt all is 
ſuppoſed to be in Paper. But the Court cannot help /eeing 
that all is act ſtillin Paper, after ſuch Trial as above, 322. 


Dtodand. See Coroner, Inquiſition. 
Deviſe 


Of all the Teſtator's Real Eſtate (except that at Eadellyon,) 
and of the Perpetuity of his Preſentations, to L. H. for his 
Lift AND NO LONGER ; provided that He take the Name 

of the Teſtator, and live at his Houſe of Bochym; and 
after his Deceaſe, to ſuch So as He h have, lawfully 
begotten, taking the Name of Robinſon; and for Default 
of /uch Iſſue, then to V. R. in Fee—is, upon the true 
Conſtruction of this Will, an Eſtate in Tail Male in J. 
H. (He and tl:e Heirs of his Body taking the Name of R. 
by neceſſary Implication, to effefuate the manifeſt general 

Intent of the Teſtator; NoTWwIiTHsSTANDING the expre/5 
Eſtate deviſed to the ſaid L. H. for his Life and no 
% LONGER.” 50, 51, 52. 

Of all the Teſtator's Meſſuages, Lands, &c, to two Truſ- 
tees and the Survivor of them and the Heirs of ſuch Sur- 
vivor, In Truſt for the Benekit of the Teſtator's two Ne- 
phews ; viz. that the Truſtees and the Survivor of * 
| | is 


rer — 
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a. eee 


"his Heirs and Aſſigns, ſhall lay out the Rents and Profits, 
for the Maintenance, Education, Bringing up, and Putting 


out his two Nephews, DURING heir MinokiTies : And 


wHEN and as they ſhould attain their reſpe&ive ages of 


21, to be and remain to the 7wo Nephews and their Heirs, 


equally. And He made the two Truſtees, his Executors. 


iſt, Wherever the whole Property is deviſed, with a parti- 
_ cular Intereſt given out it, the Operation of this is by 
Way of Exception out of the abſolute Property. 233, 


234: 2 

adly. Where an ab/o/ute Property is given; and a particular 

Intereſt given, in the mean Tine, until the Deviſee 
« ſhall come of Age &c; And wher he ſhall come of 
« Ape, then to Him, &c ;” The Rule is that this ſhall 
not operate as a Condition precedext, but as a Deſcrip- 
tion of the Time when the Remainder-Man ſhall rate 
in Posszs810n. Bid. 

3dly. This Deviſe to theſe two Truſtees is only an Exception 
out of the abſolute Property given to his Nephews : Or, 
indeed, ſcarce any Exception at all, as it is a Truſt to be 
executed for their Benefit. 76d. 


4chly. It is only a CHATTEL-Jntereft in the Truſtees, not- 


withſtanding the Word Heirs :* For it cannot laſt 
21 Years, 234 

5thly. This is an iumediate Gift to the two Nephews, and 
veſts in them immediately; with a Truſ to be executed 
for their Benefit, during their Minority. bid. 

In conſtruing Wills— 
iſt The Intention of the Teſtator ought to prevail, if 

agreeable to the Rules of Law. 233. So 272, 273. 


2dly. Adjudged Caſes may properly be argued from, if | 


they eſtabliſh general Rules of Conſtruction. 233. 

An Ordinary Man made his owes Will, without any Aſſiſ- 
tance; Which begins, ** As to al! my worldly Eſtate, 
« 5c,” Then He gives ſome ſmall Legacies payable in 
a Twelve month. Then (being ſeiſed of ſome Copyhold 
Land, and of five Houſes,) He deviſes one of the Houſes 
«© to W. T.“ (without any further Limitation ;) making 
other Gifts to other Relations. Then He ſays, Thar 
« if Either of the Perſons before-named die wwit/horrt Ine 
« lawfully begotten, the / Legacy ſhall be divided 
«© equally between them that are left alive.“ Note 
One of the Legatecs was Father to three of the Deviſces. 
Reſolved per Cur. | 
iſt, This is an Eſtate Tailin V. T. 272, 273. 
adly. The Intention of the Teſtator is to be here regard- 
ed. Jbid. a 
gdly. He plainly meant to extend the Word Legacy to his 


Deviſes of Land; and net to confine it to pecuniary Le- 


gacies. 4%id. 


C 


TT»: 4thly. 


m 
% = 
# : 
WL. 
oo 
* 
4 * 
=_— 
* 
1 
1 
10 
1 A 
N 1 7 
1 
1 p 
"is 
a7 
| 1 
" 
N 
1 
1 
5 5 
"Xx * 
p | 
« oy 
: + 
Ls 


—— nn 
* . — 


A TABLE of the Principal Matters. 


*— 


4thly. The Word Legacy may be extended to Deviſes of 
Land. ILBid. 
gthly. A Pecuniary Legacy cannot be limited after a Dy. 
ing without Iſſue. Ibid. 
Of an illiterate Man, drawn by Himſetf, written upon Part 
of a Sheet of Paper; makiog his Wife ſole Executrix ; 
leaving the Intereſt of ſome Stock, to help to bring up 
his Daughter. I likewiſe have two Freehold Houſes, 
c. Which are to be for the /ame Uſe, to help to 
bring up my Daughter Laviner, and her Herns For 
«© EVER. And if it pleaſe God my Daughter die Berorr 
«© ber MoTHER, and unmarried and without a lawful 
Heir, THEN the ſaid two Houſes 10 go zo my Son Jon 
5% and his Heirs for ever.” Jobn was Heir at Law.) 
This Will he /ub/cribed : But it was neither ſealed nor æuit- 
nefſed. About two Years after, He wrote a farther Me- 
morandum on the sau Sheet of Paper, bequeathing ſome 
Per ſonal Chattels only; and therein declares ** This net 
% to diſannul any of the former Part made by me on 2d 
% May 1752.” This LarTER He ſubſcribed in the Pre- 
fence of three Witneſſes ; took the Sheet of Paper in his 
Hand; declared ir to be his aft Will and Teſtament, in 
their Preſence ; delivered it to them, and deſired them to at- 
teſt and ſubſcribe it in his and in each other's Preſence : 
Which they did. e 
1ſt, This whole Sheet is to be taken as One entire Will. 
55165 550. a EN 
2d. This latter Act is a good Publication of the wwho!: 
Will, within the Statute of Frauds, IId. 
zd. The Intereſ deviſed to the Wife and Daughter, are 
iſt. If not a Chartel-Intereſt to the Mother, and a 
Fee to the Daughter; 555, 556. Yet 
2dly. At leaſt, ſuch an Ce in One or Both, as is 
_ ſufficient to bar Jobn, the Heir at Law and Deviſee in 
| Remainder, of his Eje&ment. 554 to 556. 
A Deviſe of Lands was atteſted by three Witneſſes, Squire, 
Baxter, and Higden. Baxter and Squire were Attornies, and 
had been employed by the Teſtator to ſolicit a private Act 
of Parliament for Sale of another Perſon's Eſtate, and had 
charged the Teflaior Debtor to them, in their Books; 
and 3181. was owing to them at the Time of Atteſtation 
and Death: But T hey afterwards delivered a Bill to the 
Truſtees in the ſaid Act (which contained a Proviſion for 
the Charges of paſling it;) and before their Examination 
received of the Truſtees within about 16l. of their De- 
mand, and the Truſtees were willing to have paid the Re- 
mainder, if it had not been for a Miſalculation. And at 
the Time of Atteſtation, theſe Attornies were indebted to 
the Teſtator 1381. 148. 10d, upon the Balance of a Current 


Account for ether Buſineſs, Higden was the Teſtator's Apo- 
| | thecary : 
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thecary And there was due to Him from the Teſtator, 
at the wr i Ti and Death, 18l. 5s. 5d. on ſimple Contract; 
viz. 111. before the laſt Sickneſs; the Remainder, ſince. 
The Teſtator's Executor paid Higden this 181. 58. 5d. after 
the Teſtator's Death, but before Higden's Examination : 
And at the. Time of his Examination, He had zo Demands. 
The Will charges the Teſtator's Real Eftate (as well as the 
Ferſonal) with all his juſt Debt. But the Perſonal Eftate 
was ſufficient to pay all his Simple Contract and Bond Debts: 
And the Real Eſtates in Mortgage were of Value more 
than ſufficient to ſatisfy the reſpective Incumbrances. 


Objection— That theſe ſubſcribing Witneſſes were not, at 


„ the Time of their atteſting it, CDI BIE Vitneſſes: 
«© And therefore it was not @ good Will of Lande, within 
© 29 C. 2. c. 3. as not being atteſted by three credible 
„ Witneſſes.” But per Cur. unanimouſly, This Will was 
DULY atteſted by three Witneſſes. 

iſt. The Epithet ©* Credib/e”” is not ſynonimous to Com- 
e petent.” Page 417. 

2. The Conſideration of Credibility ariſes after Competen- 
cy allowed : and preſuppoſes the Evidence given. /d. 

3. The Credibility of the Witneſſes makes zo Part of the 
efſential Form. Ibid. 

4. This Epithet, ©* Credible,” ſeems to have ſlipped in- 
to the AR, in this inaccurate Clauſe, without Atten- 
tion to its Impropriety. 418. 

5. The Act of 29 C. 2. c. 3, was not, probably, drawn 
by Lord Chief Juſtice Hale. Ibid. | 

6. The Power of deviſing ought to be favoured: And 
that Act of 29 C. 2. c. 3. did not mean to reftrain it. 
420. Its Ri and Progreſs, Ibid. It is more rea- 
ſonable noav, than among the Greeks and Romans, or 
before the Conqueſt : And why it is ſo, 1bid. 

75. Judges ought to lean againſ? Objefions to the Formali- 
tyof Deviſes of Land; which have overturned more 
fair Wills, than prevented fraudulent Ones. 421. 

g. The Diſability. of a Witneſs, from Intereſt, differs 
from a peſitive Incapacity: And nice Objedions of remote 
Intereſt ſhall not diſqualify a Witneſs, in Caſe of a 
Will. 422. 

9. A Witneſs ſhall not intitle Himſelf to a Deviſe, by his 
own Subſcription, which, at the Time of ſubſcribing, 
He could-not have proved by his Examination : (For 
Teſlis in propria Cauſa non adbibendus.) But if He had 
as great an Intereſt, the other Way ; if his Intereſt, 
at the Teſtator's Death could not rake Eftd ; if He 

has 
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has releaſed; if there has been Payment, or even Tex. 
der; He is a good Witneſs. Page 423, 424. 

10. For Pre/umptions of Bias may be taken off; and Pre. 
ſumptions of public Utility, anſwered. Fbid. 

11. if Land is charged with Legacies, by a proper ſo. 
lemn Deviſe, the Legacies may be given, altered, or 
revoked, by a ſubſequent Will unaztefled. Ibid. 

12. Preſumption of Bias from @ Legacy, is taken off by 
a Releaſe. Ibid. 

13. An Objection to a Witneſs, of Benefit at the 
% Nine of Jubſcribing,” av be taken off by his being 

_ diſintereſted a? or after the Death: (Though Lord 
Chief Juſtice Lee did indeed think it could nor be 
taken off by any ſubſequent Fact.) 423 to 429. 
14. And this is conſiſtent with the Roman Law. Ibid. 
1ſt. There never was a Time when Intereſt under a 
Will was, in the Roman Law, any Objeaion to the 
ſubſcribing Witneſs. 425. | 

2dly. The Roman Law concerning Teſtaments and 
Witneſſes to them, fully „ated and explained. Ibid. 
and 426. | 

3dly. The Code was publiſhed tertio Juſtiniani; The 
Digeſt and Inflitutes, ſeptimo. Ibid. 

1 5 Deviſes of Land differ extremely from Vill: And 
ow. 429. 

16. A Derifse under a void Deviſe, being a /ub/cribing 
Witneſs, may by his Subſcription authenticate the Re/ 
of the Will: At leaſt, there is great Weight in the 

Diſtinction ſaid to be laid down by Holt Chief Juſ- 
tice, ©* That ſuch Will is oz/y void, QuoaD the De- 
« wiſe to the Witneſs, 428, 429. [N. B. This is 
2 to the Opinion of Lord Chief Juſtice Lee, 
Ibid. 

17. A Charge upon Land ** 7 pay Debts,” ought not 
to incapacitate ſubſcribing Witneſſes, who are Credi- 
tors 5 even though they wanted and claimed the Bene - 
fit of it : (Which, in this Caſe, they did not.) 430. 

18. Every honeſt Man og to make ſuch a Charge in 
his Will. Bd. 

19. The moſt uſual Witneſſes are generally, in /ome De- 
gree, Creditors of the Teſtator, (as Servants, At- 
torney, Parſon, Apothecary, &c;) And the Diſal- 
lowing ſuch Witneſſes can anſwer no End of public 
Utility, bis. 
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DOigfranchiſcment—See Amotion. 


May be for three Sorts of Offences, wiz. 1ſt. Such as are 


infamous in their Nature; but have 20 Relation to the Cor- 
porator's Office, as a Corporator 2dly. Such as are only 
againſt his Oath and Duty, As a Corporator; 3dly. Such 
as are of a mixed Nature; being vet only againſt the Duty 
of his Office as a Corporator, but 4% indiFable at Common 
Law. Page 538. | 

Firſt— For the r Sort, there muſt be a previous Covidine 
at Common Law, before Disfranchiſement ; (as in Caſes 
of general Perjury, Forgery, Libelling &c ;) Although 
the Corporation have Power of Amotion, by Charter cr 
Preſcription. $39- 

Secondly For the /econd Sort (where the Offence is merely 
againſt his Duty as a Corporator,) He can be tried for /uch 

| Offences, only by the Corporation. 5 39. 

PowER of Amotion is INCIDENT to Corporations, as much as 
the Power of making By-Laws: And therefore the Pro- 
poſition collected from Bagg's Caſe, namely, “That they 
« can have zo Power of Amotion, ug given by Charter 
© or Preſcription,” is not true. I bid. 

Cavss of Amotion—ABSENCE of a Portman {whoſe general 
Duty 1s ** to attend every Great Court, and adviſe and aſſiſt 
«« the Bailiffs,”) from five of theſe Courts in one Year, 
(four of them, occaſional, and the fifth on a ſtated Day,) 
of the holding whereof reſpectively, put Notice had been 
oiven, but or PERSONAL Notice; without any Allegation 


g That the Portman's Preſence was nece/ary,” or That 


«« any particular Buſineſs was obfrued by his Abſence,” 
is not a Cauſe ſufficient, either of Forfeiture or Amotion. 
540, 541. For 
1ſt. Ihe Perſon amoved might not hnow of the occaſion- 
al Courts, as He had not per/ona; Notice. id. 
2dly. Or He might not think his Preſence neceſſary. Ibid: 
3dly. Or He might not imagine that there was any par- 
ticular Buſineſs, Ibid. 
4thly. Every Alderman, Common-Councii-Man Ec, in 
England would be liable to Disfranchiſement, if it 
was otherwiſe: Becauſe every one of theſe does, at 
Times, knowingly omit attending. 541. 
5thly. Though the Charge here is of a © wirrul Ab- 
« ſenting, yet that is only a Conſeg ence of Lago; 
and there are no i/ſuable Fats * whereby the 
Court can judge Whether the Abſence was wilful, 
% or not.” 540. 


Diſſeiſin. 
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The Idea of it, according to the O Law, before the ¶ ire 
of Novel Difſeijin. Page 107 to 114. 


The preciſe Definition of what conſtituted a Diſſeiſin, ſuch 


as made the Diſſeiſor the Tenant to the Demandant's Præcipe, 
though the right Owner's Entry was not taken away, is 
not 2zzw known. 110. 
It was, ſome way or other, turning the Tenant out of bit 
Tenure, and zſurping his Place and feudal Relation. 107, 

| 109, fro. It was a complicated Fact; and difered from 
Dijpeſefjing : The Freeholder by Diſſeiſin difered from a 
Poſſeſſor by Wrong, or mere Intruder without Inveſtiture. 
109, 110. 

Caſes where the true Owner thinks fit to admit Himſelf dif. 
ſeiſed, in order to bring his Aſſiſe, are very different from 
atual Diſſeiſins in Spite of the true Owner, 7. e. from ſuch 
Diſſeiſins as made the Diſſeiſor Tenant to every Demandant 
and Freeholder, de facto, in Spite of the true Owner. 107 
to 114. 

Diſſciſin ever implies a Wrong : But Di/ſpoſſeſfion or Zjedment 
may be by Right, or by Wrong. 111. 


Diſſeiſin ar Election is therefore very different from actual 


Diſſeiſin: Though the ſame Term happens to be applied 
to Both. 111, 112. | 

The Conſequences of actual Diſſeiſins (conſidered as ſuch) 
continue Law to this Day. 112. 

Where an Zjedment is brought, there can be no Diſſeiſin. 
111. See Ejedtment. 

Taking Poſſeſſion ander a Juagment in Ejement is not a Diſſeiſin 
of the Freehold, 113. Nor can the true Owner even 
eled to make it ſo. 114. 

For the Entry is under Authority, and /awfz/; and there- 
fore not liable to be puniſhed by Fine, (as every Diſſeiſin 
was.) Ibid, Nor can the true Owner enter upon ſuch Re- 
coveror ar a Diſſeiſor. 1bid. | 


DViſtzels 


Averia Carace are diſtrainable under 43 Eliz. for Poor-Rates ; 
and under ſuch /ife Ad, of Parliament; although there be 
other Goods, more than ſufficient to anſwer the Value. 

587, 588. For. 
iſt, The Diſtinction is— That ſuch Seizings for ſuch 


Duties are but partly analogous to the Common La 


Diſtreſs ; but much more analogous to Common-Law 
Executions 588. | 
NN OY VINE 2dly, 
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z2dly. Common Law Diſtreſſes were to compel Payment; 
were only detained, Nomine Pænæ; and could not be 
fold: Whereas theſe are by Way of Satisfaction for 
the Debt; are Diſtreſſes in Execution ; and are to be 

old outright, and almoſt immediately. Page 588. 
3dly. The Sratute of 51 H. 3. de Diftrictione Scaccarij 
does not extend to thele. /bid. 

Athly. The Common-Law Exemption, of Utenſils, 
Tools, Implements of Huſbandry Cc, from Diſtreſs, 
holds only in Diſtreſs, for Rent-Arrear, Amerciaments, 
Oe; but doth not extend to the Caſes where a Diſtreſs 
is given, in the Nature of an Execution, by any par- 
ticular Statute, (as for Poor Rates &c.) 1619. 

A Diſtreſs for an entire Duty ſhall nor be ſplit; and a Diſ- 
treſs taken for PAR T of the entire Sum at one Time, and 
for other Part of it another Time: (For that is great Op- 
preflion.) 589. 

But if the Seizure be at firſt for the hole; and only the 
Value of the Goods millaken; the Execution may be com- 
pleated by a ſecond Seizure, provided it be for the /ame Sum 
due. 589, 590. 

Exceſſhut—A General Action of Treſpaſs can not be maintain-. 
ed, for taking an exceſſive Diſtreſs: The Remedy ought 
to be by a Special Action, founded on the Statute of 
Marlbridge. 590. | 


Ejecttment 


ILL lie, by the Owner of the Soil, for Land which is 
Partof the King's High-Way. 143 to 147. 

For the Owner of the Soil has a Right to All above and under 
Ground ; Except only the Right of Paſſage. Ibid. 

Indeed He muſt recover the Land, su JET to the Eaſement - 
And the Sheriff muſt deliver Poſſeſſion, sUBJECT f the 
Eaſement. I bid. 

But yet He ought to have and has a /peci/ic Remedy to recover 
the Land it/elf. 144 

Of an Acre of Land, deſcribed only by the Name of LAND, 
tho? (in Fact) there was a all and a Porch, and Part of a 
Houſe built (by Encroachment) upon it— 

iſt. The Deſcription of this, as Land, is ſufficient :-— 
For the Owner claims the Land, not the Nuſance 
erected upon it. 144, 145, 146. 

2dly. More Latitude is allowed in Ejectments, than in 
real Actions: Sufficient Certainty is enough, in Eject- 
ments. 144. 
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The Plaintiff ſhall recover according to his Title, where He 
demands more than He has a Title to: For where more is 
laid, there is no Reaſon why He ſhould not recover 1% 
than He demanded ; though the Rewer/e will not hold. 
Page 329, 330. ' 

Aga.n}t Two : One died, after Iſſue joined, but before Trial. 

iſt, The Death muſt be /ugge/fed on the Roll, by 8, g 

WW. 3. c. 11.% 7, But it is enough, if it be ſo on 

the Pla- Roll: Fot on the Ni Prius Roll, there 

needs be no more than enough to notsfy to the Judge, 

% What He is to try, and between whom.” 365. 

2. The Judgment needs not ſay ** qued Querens Nil 

e capiat fer Billam againſt the dead Defendant;“ 

p It being therein ſaid ““ That al! Proceedings ſpall ay 
« apairſt Her.” 364, 366. | 

3. The Judgment is nit to be“ for a Moiety only“: 

It muit be that He recover his Term.” But He 

/ muſt take out Execution for no more than He had a 

| Ri, bt to recover. Ibid. | 

Brought by the Landlord againſt his Tenant, under and by 
virtue of 4 C. 2. c. 28. 2. and Judgment had againſt the 
caſual Ejector, by Default; and Poſſeſſion thereupon deli- 
ered, Near 20 Years after, the Tenor! brings an Lied- 
ment againſt the ſame Landlord, for the ſame Premiſſes. 


The Landlord {who is Defendant in this latter Eject. 


ment) is NOT o/iged to PRODUCE ſuch an Afidavit as this 
Clauſe requires as an e/ſential Requifite previous to his ori- 


ginal Recovery: For, as it was eſſentially requiſite, the 


Court will preſume © That there was One regularly then 
« made, and that the Judgment was founded upon it.” 
615 to 622. See Starutes. | 

In Ireland, was affirmed upon a Writ of Error here, after a 
Verdi in Ireland in C. B. and an Affirmance in B. R. 
there: Though many of the Deſcriptions were unknown 
in England, 624 to 631. | 

iſt, The ſame Preci/7on is not requiſite in this fictitious 
Action, as in a Precipe in a real Action 629 to 631. 
zdly. Nor fo much Strictneſs as was firmerly required 
even in Ejectments themſelves. 630. | 
zdly. It is ſufficient, without ſo preciſe an Exactneſs 
that the Sheriff may know without any Information, 
what He is to deliver Poſſeſſion of: For the Plaintiff 
is to ſbew the Sheriff, and at his own Peril to take 
Poſſeſſion of oxy what he is intitled to. 629, 630. 
4thly. In Jreland, the following Deſcriptions were 
(after Verdict and Affirmance of the Judgment there 
ut ſupra) held ſuificient + wit, | 
4. lu the County of R. without naming any parti- 
cular Vill. 624. : 


2. Town 
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2. Town and Tenement of Boyle, and the Fairs 
and Markets thereunto belonging. Page 625. 

3. Quarter. Ibid. 

4. Part ef S. M. and D. Ibid. 
A large Deer Park ia the County of R. Ibid. 

6. A ſmall Park or Field in the Poſſeſſion of 4. B. 
not ſaying where. Ibid, 

7. The Quantity and Quality of the Lands nor 
particularized. 16d. ES 

Where an Ejectment is brought, there can be no Di/ei/n. 
For the Plaintiff may lay his Demiſe, when the Title ac- 
crued ; and recover the / rofits from the Time of the Demiſe. 
And the Entry confeſſed is previous to the making the 
Leaſe: But there is #0 real or ſuppoſed Re-entry, after the 
Ejectment. Whereas, if it was conſidered as a Diſſeiſin, 
no meſne Profits could be recovered without an aua Re- 
entry. 111. See Difſeifin. 

A Judgment in Ejectment is a Recovery of the Poſſeſſion, 
without Prejudice to the Right : And He who enters un- 
der it, can only be p ed, according to the Right, preut Lex 
poſtulat. 114. | | 

And He who recovers a nated Paſſeſſioa only, without Right, 
can convey no other to his Feoffee, Ibid. 

An Ejectment is a pofeory Remedy; and only competent 
where the Leſſor of the Plaintiff may enttr. 119. 

Therefore it is always neceſſary for the Plaintiff to fea 
«© that his Leſſor had a Fight to enter by proving a Prſcſſion 
* within 20 Tears, or accounting for the Want of it, under 
© ſome of the Exceptions allowed by the Statute of Limi- 
te tations. 21 Fac. 1. c. 16.” id. 

Twenty Years adverſe Poſſeſſion is a poſitive Title to the De- 
fendant ; It is not a Bar to the Action or Remedy of the 
Plaintiff, only; but takes away his Right of Poſſefion. Ibid. 

Every Plaintiff in Ejectment muſt few a Right of Poſſeſſion, 
as well as of Property : And therefore a Defendant in E- 
jectment needs not PLEAD the Statute of Limitations, as 
Defendants in other Actions muſt, Ibid. | 

Upon a Special Verdid in EjeQment, it ought to appear 
that the Leſſor of the Plaintiff miyhr enter, at the Time 
© avhen He brought the Ejectment.“ Lid. 

A Leaſe under @ Power, made unfairly and in Prejudice of thaſe 
in Remainder, found in the Cuſtody of the Maker at his 
Death, among/t his own Muniments, ought, at the Trial, to 
be preſumed to have been ſurrendered; to let in the Statute of 
Limitations. 126. | 


| \ 
Tta Erroz. 


| 
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Error. 


The Allowance of a Writ of Error is the Super/edeas : 

The Notice of its being allowed, relates only to the Con- 

tempt in proceeding ſubſequently to ſuch Notice. Page 

340. See 41l. $ | h 

To reverſe a Common Recovery. See Common Recovery, 

To reverſe an Outlawry, See Outlawry, 

On a Judgment in Ejectment, where B. R. determined fey 
the Plaintiff, upon the Rzght ; but againſf Him, upon the 
Remedy ; (for They held him barred by the Statutes of 
Limitations :) The Lords, on Error brought by the 
Plaintiff, determined the /azter Point, firſt and /eparately ; 
And, holding the Plaintiff 7 Se barred, affirmed the 
Judgment, without ever entering into the other Point, (upon 

the Plaintiff's Right.) 126, 127. | 


_ Eſcape. 


Such as ſhall make a Trader a Bankrupt. 439, 440. See 
Bankrupt. 8 | 


| Evidence—Sce Proof. 


A Commiſſion under the Exchequer-Seal (tho* a Commiſſion of 
Inſtructiun only, net of intitling,) is admiffible in Evidence, 
(chough not concluſive.) 147. 

Where a Note may be given in Evidence: And where it does 
or does not ſupport the Declaration. 375, 376. See De- 


claration. 


Extinguiſhment 
Of an Original Debt. See Pleading. | 


Fattor. 
Factor or Agent, to whom a Balance is due, has a 
Lizx upon all Goods of his Principal conſigned to 
Him; not only for incident Charges, but as an Item of 
mutual Account for the general Balance due to Him: fo 
long as He retains the Peſeſion of them: But if He 


farts with the Peſſeſion of the Goods, He parts with his 
Lien. 494. | ; 


Feigned 


ce, 


OCs 
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Feigned Iſlue. 


The Cots upon it were directed to be taxed, FROM the Time 
when it was FIRST ordered by Conſent of the Parties; (in- 
cluding the Diſputes about /ereling it, but Nothing prior to 
its being conſented to.) Page 603, 604. 


Feme Covert—See Baron and Feme. 


Separated from her Huſband. 542. See Baron and Feme. 


Her Vill, under a Power to make One. 432. See Baron 


and Feme, Deviſe, 


Feoffment 


In general The Operation of it. 92. (per Knowler, arguendo.) 

The Nature and Operation of a Feoffment with a View only 
to make a Tenant to the Præcipe. 115 to 119. 

A Feoffee to the Intent to be Tenant to the Præcipe, is a mere 
Inſtrument for One Purpoſe of Form only: His Wife ſhall 
not be endowed; Nor his Statutes or Judgments affect the 
Land; Nor his Term (if He has One) merge. 117. 

A Man ſhall not, by his own injurious Feoffment, acquire an 
Advantage to Himſelf: For an Act founded in Wrong ſhall 
not, by Virtue of the Crime it/e/f, become Legal, for the 
Author's Advantage, 118. 


Fines payable to Lords — 


On Copyholds granted for Terms of Years: 209 to 219. See 


Copybhold. 
Fraud. 
Fraud or Covin may, in Judgment of Law, avoid every Kind 
of Act. 395. 


INVALIDATES as much in a Court of Law, as in a Court of 
Equity. 391 to 396. =; 
«© What Circumſtances and Facts amount to Fraud or Covin," 
is always a Queſtion of Law. 396. V. infra, 474. 
Courts of Equity, and Courts of Law, have a concurrent Ju- 
riſdiction, to ſuppreſs and relieve againſt Fraud: But che 
| Interpoſition of the former is often neceſſary, for the Set- 
ter ee Truth, and to give more complete Redreis. 


396. V. infra, 480, 482. 


Whether 


TI of the Principal Matters, 


— 


Whether a TranſaQtion be fair or frad ulent,“ is often 
a Queſtion of Law: It is the Judgment of Law, upon 
Facts and Intents. Page 474. V. ſupra, 396. 

Courts of Equity cannot decree a Deed made by a Trader, to 
be fraudulent ; which is not fraudulent at Law, and an Ad 
of Bankruptcy, 480, 482. See Lankruft, 


zee dom 


Of a Corporation — See Corporation, By-Law, Mandamus. 20. 


Fzechold, Pꝛecholder —See Sein, Diſſeiſin. 


The Idea of a Freehold and of a Freeholder, according to the 


ancient Feudal Law. 107 to 114. 
The Idea which modern Times annex to Freehold and Free- 
holder, is taken merely from the Duration of the Eſtate, 
108. 


* — — * 2 7 — _ —_— 


Game—See Conviction. 
Grants 
O Offices, by Biſbops. 221 to 226. See Biſhops. 


Dreat Seal 
Reſigned by the Earl of Hardwicke. 20. 


Delivered to three Lords Commiſſioners, Willes, Smythe, and 
Wilmot . Ibid, 


2 — 


Nabeas Cozpus. 


N impreſſed Man in Cuſtody at the Savoy, brought up 


| by his Bail, to be ſurrendered in heir Diſcharge, muſt 
be firſt committed to the Cuſtody of the Marpal; who 

muſt in/tantly deliver Him to the Keeper of the Savoy. 
339, 340. See doldier, | 
Iſſued in Vacation, returnable immediate before the Judge at 
his Chambers, does not expire by the Texm's coming 0 
SE 2 0 


te. 


ad 
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(ſo as to require a zew Writ:) But the Defendant may be 
brought into Court, upon the OI p Writ, Page 460. V. 
infra, 542, 606. | 

And being then committed to the Marſhal, if He has no 
Bail ready: (for the Court can not commit Him to a 
King's Meſſenger ;) He may de afterwards brought up by 
RuLe from the Priſon of this Court, without being obliged 
to ſue out a new Habeas Corpus. Ibid, | 

IJued in Vacation: The Perſon was brought into Court, in 
Term-Time. 542. V. ſupra, 460. 

For a Wife. 542. See Baron and Feme. 

For a young Lady, who had been decoyed away from her 
Father; but now deſired to continue with Him. 606. 
This Writ alſo ifſutd in Vacation: And was returned in 
Court, (ut ſupra, 460, 542.) 605, 608. 

No Peer or Lord of Parliament hath Privilege againſt being 
compelled by Proceſs of the Courts in Weſtminſter-Hall, to 
pay Obedience to a Writ of Habeas Corpus directed to Him. 
632. See Privilege. | | 

For an imprefed Man—The Rule was diſcharged, upon the 
Merits ; but 774144 Coſts. 637. And in another zu- 

pr eſſed Man's Caſe, the Man was diſcharged, upon the 
Merits: But the Court would zo? give Him Coffs. 638. 


Hawkczs, Pedlars and Petip-Chapmen. 


A fingle Ad of Selling does not make a Man sue a Trader 
as that He ought to take out a Licence. 613, 614. See 
Convidion. 


High-Wap— 


The Owner of the Soil may recover it in Zjiedneat; but /ubje2 
to the Eaſement: And He has a Right to the Freehold 
and all Profits above and under Ground, except only the 
Right of Paſſage. 143 to 1475. See Zjedtment. 

Muſance NEAR it. 337, 333. See Ixdidtnent for a Nuſance. 

Repair of Roads or Highways, inCLoseD by the Owner of 
Lands adjoining— 

iſt. Such Owner may incloſe, by his own Authority: 
But under tab Conditions, viz. 
iſt. . He is obliged to repair, till He throws up the 
Incloſure. 455. | 
2d. He muſt leave /ufficient Space and Room for the 
Road. Vid. v 
2dly. An cen Road lying through cpen common Fields, 
an Act of Parliament (a private Act 15 G. 2. ) 
was made for incloſing and dividing them. The 
Com- 
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(which Road had alſo exiſted before: ) and then allot- 

ted the Lands. One, whoſe Lot adjoined to this 

open Road, incloſed it. He is not bound to repair + Fas 

it, under the general Rule (p. 465. 27 ſupra :) But 

the Hamlet remains liable; as they were bound, be- 

fore the Act, to repair the former Road. Page 465, 
466. * 

cle or Alteration of a Road or Highway, muſt be by a Li 

Writ of ad quod dumnum. 465 

Repair of a Road altered under an ad quod damnum— a 

if, The Owner of the Land is act obliged to repair the For 

-- zew Road; even though it was at firſt an en Road, 8 

and the Jury direct it to be incloſed. 465. 1 

2d. Unleſs the Jury impo/e ſuch a Condition upon Him. 

Ibid. | 


Commiſſioners directed a public Road acroſs them, : 
3 


Jndicment 


rough-Seflions: It is (by 31 Eliz. c. 5. H 7.) only 
reſtrained from being brought our of the County. 251, 
252. 
Fark Nufance, in erecting Buildings at the Pazr:n of bt 
NEAR the King's Common High-Way there, and near 
the Dwelling Houſes of ſeveral of the Inhabitants; and 
there Making acid Spirit of Sulphur Cc, Cc; whereby Fo 
the Air was impregnated with NotsOME and OFFENSIVE t 
Stinks Sc: To the Common Nuſance of all Sc, inhabiting ] 
c, and paſling Ec, 
iſt, This is a ſufficient Charge of the Hurtfulneſs, un- For 
der the Word ** noxious? 336, 337, 338. How- 
ever, per Lord Mansfield, Unwholeſomeneſs is not 
eſſential : It is enough, if the Smell be / orrin- 
siv, as to render the Enjoyment of Life and Pro- 
perty, uncomfortable. 337. 
20ly, Near the High-Way, and near the Houſes, is 
ſufficiently certain. 337, 338. ; 
z3dly. © At the Parisn” is laying it ſufficiently cer- 
tain ; without ſaying in the Town or Vill. Tibd. 
And per Deniſon, Vill“ and © Pariſh”. ſhall be 
conſidered as .co-extenfive, except on the Statute of 
Additions, and that of Appeals of Death. 347, 338. 
On a Statute (1 F. I. c. 22. § 50.) giving Juriſdiction to 
the Mayor IN. SESSIONS, an Jndidment is the proper Me- 
thod, as being the ordinary and Common-Law Courſe ; (in 
which Courſe, this Juriſdiction ought to be exerciſed : ) 
| But 


t 

J 

| 

> 

- Ny Elis. c. 4. may be found at a City or at a Tur- Th 
t 

\ 

x 


> — 
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But an Iaformation will not lie; but ſhall be quaſhed on 
Motion, becauſe there is no ſuch Juriſdiction given, Page 
389, 390- 

For a Nu/ance, in ſetting a Perſon (for ſeveral Days) in the Fost- 
Way of the public Street in London, to deliver out PRINTED 
BiLLs of the Defendant's Occupation; whereby the ſaid 
Foot- Way was greatly ob/trufed Ic— was QUASHED ; as 
being a Matter vor indifable. 516. 

Lies vor, upon an Act of Parliament which creates a new 
Offence, and preſcribes a particular Remedy. 545. (V. 
infra, $03 to 806.) 

For exerciſing a Trade, contrary to 5 Elix. c. 4. See Trade, 
Soldier, Statutes. 


Inferior Courts: 


Proviſo of 21 J. 1. c. 23. viz. $6. That that Act (made 
to prevent Remowal of Suits) ſhall only extend to ſuch as 
have an Utter Barriſter for Judge or Deputy, and who 
ſhall be actually pre/ent at the Trial. 515. See Pfocedenao, 
Statutes, | a 

They may ſet aſide regular interlocutory Judgments, in order 
to let in a Trial of Merits : But can vor /et aſide 
VeRvicTs, except for [rregularily ; (not upon the Me- 


Tits.) $76; $73: 
Inkfozmation 


For a Challenge -was denied to the fir? Sender of it (though 
the other accepted it, and even propoſed, to fight with 


Pi/iels :) and He was left to his ordinary Remedy, by Action 


or Indictment. 316. 

For a Challenge — A Rule to ſhew Cauſe” was granted, 
upon producing only Copies of the Letters containing it: 
But ſuch Copies muſt be /uficiently verified. 402. 

This extraordinary Aſſiſtance ſhall nor be given to Cheats and 
Gamblers, againſt other Cheats and Gamblers (who have 
fallen out together :) But the Court will leave chem to 
their ordinary Remedy. 548. | 

Againſt Juſtices of Peace, for REFUSING 1 grant a LicENCE 
to an Inn-keeper, under 26G. 2. c. 31. was denied. 556 
to 565. V. infra, p. 653, 654. and p 1317, 1318. 

1ſt. The Juftices acting for the Diviſſon have the $0rE 
Diſcretion, without any Appeal from their Judgment. 
Ibid. 

2d. But if They abu/e this Truſt, by exercifing this 
abſolute Diſcretion, with Partiality, Malice, or Cor- 
ruption ; and this be clear and apparent; They are 
liable to Proſecution by Indidment or Information, 
(poſſibly to an Action.) IId. 


2d. 
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3d. Not for an Error in Judgment, if their Heart whe In. 
tention be pure. Page 563. 


Information; in Nature Nuo Warrante. 


For Rol DING a Cour or RECORD, within a Charter-F yr. 
rough, and prefiding therein, 1n the Abſence of the Bailifs 
(to whom the Right of Holding it is given by the Char. Inf 
ter :) He not being One of the Bailiffs: Which Infor. I 
mation was brought by the Prothonotary and Clerk of 
the Crown of the Great Seſſion for Denbigh, at the Re. 
lation of J. M. Eſq; „ accorDING 70 the Form of the A 
? « STATUTE.” The Defendant denies the Fact; and 
then diſclaims, Judgment is given againſt Him ; 1. Of 
Oufler ; 2dly. *©* That the Relator do recover his Cos 18, 
© ACCORDING Yo the Form of the Statute” On which 
Judgment, Error was brought. 
1ſt. This is no Charge of uſurping the Office of Bailif, 
407, 408, 409 · If 
2d. The At of 9 Ann. c. 20. f 4, 5. does not extend , 
to the Exerciſe of ſuch Offices in Corporations, as 
do not relate to Rights of Freedom : It is confined Bu 
to Corporate Offices, and Rights to Freedom or other Fo 
Corporate Rights. Ibid. | Of 
3d. It never intended to pive Coſts, in ſach Caſes as 
the preſent ; not being a Corporate Franchiſe, nor 
affecting Corporate Rights. Ibid. 
Ath. Yet a Common-Law Iaformation in Nature of 
Duo Warrant) will lie, for uſurping it without Au- Ds 
thority, IId. 
gth. The Common Law Judgment, « of Oufter,”” was 
affirmed : The Sra'ute judgment“ That the Rela- 
*« tor recover his Coffs,” was reverſed. 409. 
Shall net be granted, after great Length of quiet and unim- 
peached 7 offefſion of the Perſons under whom, the Defen- 
dant claims: The preſent Caſe was 29 Years : For, 
though there be no Czatute nor even fixed Rule of Limi- 
tation, yet the Court ought to exerciſe a Diſcretion, af- 
ter a great Length of Time. 433, 434. V. Infra 1962. 
063. 25 24. 
Four Infor matiens avere CONSOLIDATED into ONE, upon ꝙ Any. 
c. . 907 Which permits ſuch Leave of the -ourt, 
where the ſeveral Rights can be properly determined in one 
Information. 573. 


Inkozmation qui tam &e. 


For ene riſing a Trade, contrary to 5 Eliz, c. 4 not having 
—— an Appremiceſpip. 


1. Being 


In. 
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1. Being laid at a Pariſh, is no Reaſon to quaſh it on 
Motion. Page 366, 367. 
2. Qu. Whether that AQt extends to Villages, (as well 
as to Cities, Market-Towns, and Towns Corpo- 
rate.) 366, 367. 
. Ir needs not be averred that the Defendant did not 
then (at the Time of the Making of the AQ) exerciſe 
the Trade. 367. 

Information does not lie, where the Juriſdiction is given to a 
Mayor ix Ses$10ns; as on 1 J. 1. c. 22. (about Cutting 
of Leather :) The Proceeding muſt be in the ordinary Way, 
1. e. by Indidment. 389, 390 


A Common Informer is not intitled to the ſame diſcretionary 


Indulgence of the Court, as the Party really injured, ſuing 
for Juſtice and Reparation, 402. See Practice. 


Tuquiſition—See Coroner. 


If the Coroner omits to take an Inquiſition upon an untimely 
Death, it may be done by Juſtices of Gaol-Delivery, Oyer 
and Terminer, or of the Peace. 18, 19. 

But it muſt be done publickly and openly. Ibid. 

For, if it be found ſecretly and privately, it ſhall be quaſhed. 19. 

Of Inſtruction; of Intitling. 147. See Evidence, 


Inturante See Policy. 


Double 

iſt. As between the Inſurers and Inſured, upon the 
Principles of Com mutati ve Juſtice, there is no Reaſon 
why the Inſurers ſhould not pay the / hole, even a 
double Inſurance ; They having received a Premium 
for the whole Riſque. 492. 

zdly. But, before the Introduction of Wagering Policies, 
it was ſettled (upon Principles of Convenience,) 
That a Perſon infured more than once ſhould re- 
«** ceive but one ſingle Satisfafion” ; and that the ſe- 
veral Inſurers ſhould ** All contribute pro rata. Ibid. 

zdly. And it is exactly the ſame Thing, whether a 


Perſon makes both Inſurances in his 6wn Name, or 


uſes the Names of Otbers for his own Benefit. Ibid. 
4thly. The Act of 19G. 2. c. 37- expreſsly probubits 
Reafſuring : unleſs the Aſſurer thall become inſolvent, 
or a Bankrupt, or die: And direQs that even then, 
it ſhall be 2xproed in the Policy, to be a Re-4/- 


* ſurance.” 492, 493. 
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ghly. The Idea of a double Inſurance is, where the ſame 
Perſon is to receive DOUBLE SATISFACTION for the 
Jame Loſs, by Reaſon of his having made o Inſu- 
rances upon the /ame Thing, Page 493, 494, 494. 

Gthly. But various Perſons may inſure various Intereſts, 
on the /ame Thing; and Each, to the whole Value; 


(as the Maſter, for Wages ; the Owner, for Freight; 


One Perſon, for Goods; Another, for Bottomree 
&c.) And this is not within the Idea or Reaſon of a 


double Inſurance. Mid. 


7thly. If Ore Perſon inſures the Whole with one Set of 


Inſurers; And Another Perſon, with another Set; 
and the firſt Set are bound to pay the Ybhole to their 
Injured; They have a Right to „land in his Place, for 
a Contribution (if they can get it) to be paid by the 
other Set of Inſurers to them. 495. 


| Intention of the Parties 


Ovght to prevail, both in Deeds and Deviſes, unleſs contrary 
to Law. 233, 272, 273, 285, 286. See Conffruction, 
Deed, Deviſe. | | h 


Jiſuc— 
Immaterial—See Repleader. 
Judges of B. R. 


At what reſpedive Times the preſent Four were ſworn · in. 1, 2. 
Judgment 


May be entered up aunc pro runc, at the Diſcretion of the 
Court. 148 and 226. | 
As in Caſe of a Non-Suit. See Non=Suit. 
In Eje&ment, where one Defendant dies between Iſſue and 
Trial. See Ejedment. | 
Interlocatory, may be ſet afide by an Inferior Court, in two 
Caſes ; vid. e | 
1ſt, For /[rregularity. 571, 572. 
20ly. Toilet in a Trial of the Merits ; even though the 
Judgment be xxzGuLarR. bid, 


Jurisdiſtion 


The Want of it, is a Reaſon for quaſhing an Information 
upon Motion. 388 to 391. 
Juzozs, 


A 
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Jurozs, Jury | 


Special—Fined 20l. apiece, for neglecting to attend a Trial 
at Bar. Page 274. But the Fines were afterwards talen 
of, at the Deſire of thoſe who did attend. 274. 

Are the ftri& and proper Judges of Caſes depending entirely 
on Circumſtances; as Damages for Criminal Conver/ation. 
609, See Verdict. | 

So where the Evidence is nearly in Equilibrio. 393, 394, 397. 
See Verdia, Practice. | 

But a Verdict againſt Evidence, or againſt greatly prepondera- 
ting Evidence, may be ſet alide, id. See Verdict, 
Fractice. Aled: 


Trials by Jury 


Could not now ſubſiſt (in Civil Cauſes) without a Power 
ſomewhere, to grant New Trials. 393. See Pradice. 


Juſtices / Peace. 


* 


A Juſtice of Peace was appointed Overſeer. The Seſſions, upon 
his Appeal, diſcharge the Order which appoints him ſo ; 
It appearing unto them“ That He had for ſome Years 
ec been, and was at the Time of the Nomination, and alſo 
«« at the Time of making the Order of Seſſions an a#ing 

os Peony of Peace for the ſaid County, reſiding within the 

aid Pariſh, and a ſubſtantial Houſekeeper there ; and 

* alſo a Lieutenant of Marines in his Majeſty's Service 

„ upon Half Pay; AND that there are OTHER ſufficient 

«« Houſeholders within the ſaid Pariſh, for the doing ſuch 

«© Office”: They THEREFORE vacate the Order which ap- 

pointed Him Overſeer ; ſo far as it relates to Him. And 

this Court confirmed their Order ; and quaſhed that of the 
two Juſtices which appointed Him, 
iſt. The Se/jons have a Right of Judging upon Appeal, 
with the /ame Latitude of Diſcretion as the two Juſ- 
tices had. 246, 2 


7. | 
zdly. The Court will intend every Thing in Favour of 


the Juſtices, upon their Orders. Ibid. 

- 3dly. They have 2 Need to give any Reaſon. Ibid. 
And if not, ſhall be preſumed to have ated on proper 
Grounds. bid. | 

 4thly. If they give bad Reaſons, which contain their 


whole Reaſons, and manifeſtly conclude againſt them, 


their Orders will be bad. 76id. 

gthly. But if they give on/y an 1uyzRFECT Reaſon, or 
an inconc luive One: (but not a repugnant One, or 
ſuch as the Court are obliged to judge to be their 


avbole 


* at 


8 n 
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whole Reaſon, and a bad One; the Court ought to 
pre/ume their Order to be right. Page 246, 247. 
Gthly. Qu. Whether the Offices of Juſtice of 3 
2 of Overſeer in his own Pariſh, are compatible, 
Ibid. | 
7thly. Q Whether an Overſeer can appoint a De- 
| puty. Jbid. ; 
Refuſing to grant Licences to keep Inns, or to ſell Ale. g56 
to 564, and 653, See Licence, Information, 
Making a Warrant of Diftreſs upon a Poor- Rate— 
iſt. No A&ion of Treſpaſs will lie againſt the Juſtices, 
though the Rate and Aſſeſſment be bad; If it has 
never been appealed from. 581, 587. | 
2dly. Nor upon the Warrant, not being void ſo as to 
| make it a Treſpaſs ab initio. Ibid. | 
zdly. And the Juſtices can not be Treſpaſſers, by what 
the Officers afterwards do. 587. 
Committing both Huſband any Wire, Pariſh Poor, ar- 
TURNING 79 the Pariſh from whence they had been legal- 
ly removed, without bringing a Certific.te. 595 to 604, 
ee Pariſh Poor. | 


wt +4 os 1 dt. ; IFRS 3. * Mm 


Land—Sce Seifin, Dizjfn. 


TJ OY alienated, in the Times, of the ancient Feudal Law. 
1 107. See Alienation. . 


Landlord. See Rent, Tenant, Statutes. 
Leaſes — 


Made under Powers. 120. See Powers, 


A Leaſe is a Contract between Landlord and Tenant, by 


which Both are bound in mutual Stipulations : And it can 
be no Leaſe, unleſs ſome Perſon agrees to hire the Thing 
demiſed, and to pay the Rent. 122. 

For, a Sale, and a Leaſe, are the /ame Species of Contract. 
Lid. | | 


Leathez— 


Cutting it. See Statutrs—1 Jace 1. c. 22. f 50. under Pp. 
389, 390. and again under p. 498, 499» 


Le- 


Cuſt 


Mayo 
$ 4 


Je. 
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Legacy— 


Is a veſted Intereſt, when the Time is annexed to the Pay- 
mint only; and nt to the Legacy itſelf : Otherwiſe, where 
the Time is Part of the Condition of its becoming payable. 
Page 227. | 


The Term © Legacy” may be applied to Land as well as 


Money. 271 to 273. See Deviſe. 
Licencc— 
To keep an Inn—The Tuſtlees of the Diviſion have the ſole 


Diſcretion. 556 to 565. See Statutes (26 G. 2. c. 31.) 


and Information (againſt Juſtices, for refuſing One.) 
To /ell Ale. V. ſupra, and Information. | 


Limitation— 


Of Q Warranto Information: —See Informations in Nature of 
uo Warranto. 
Of Bonds — About 20 Years is commonly taken to be the 
general Time : But it has been left to a Jury, upon 18 
Years (by Lord Raymond.) 434. 


London— 


Cuſtoms — ; 
iſt, If put in 7/ue, are triable by the Mayor and Al- 
dermen, by the Mouth of their Recorder. 249. 
But there mult be a proper Surmiſe, in order to this 
Method of Trial. 75H. 
 2dly. The Recorder certified ore tenis at the Bar: 
(Which has not been actually done at the Bar of this 
Court, within 200 Years paſt.) 248, 249, 250. 
3dly. The Cuſtom certified by Him, was, That if 
One Perſon has a Houſe which has AN NT Lights 
«« fronting oppoſite to or over an adjoining Houſe or 
« ancient Foundation of a Hoaſe, the Owner of the 
% latter Hovse or ancient Foundation of a Hovse, 
% may exalt his Houſe, or rebuild upon ſuch ancien: 
« Foundation any new Houſe, to any Heighth that 
„% he ſhall-pleaſe, againſt and oppofite to the ſaid an- 
«« cient Lights of the former, and thereby ob/cure 
„them“: But this Cuſtom is confined to Maſuage: 
or Hovusts ; and does mt extend to OTHER Erefions 
or Buildings. Ibid. | 
Mayor 1 SESss 105 His Juriſdition upon 1 Fac. 1. c. 22. 
$ 50. about cutting Leather, See Statutes. 


Lordg— 


| 
1 
= 


An 


A TABLE of the 1 Matters. Ko 


| CO — —_—_—_—_—_@p_s 3 1 
| | An 
| | Tozdg— ( 
33 | | | Th 
Their Privileges. Page 632. See Privilege. 1 
. 4 * 3 " hos [ 
| ö , 
Mandamug— a” 
_ N 
To compel a Meeting under a By- Law. See By- Law. F 
To approve a Perſon arbitrarily and without Ca N 
diſapproved of. See By-Law. . 
To a Viſtor ©* to exerciſe his Viktatorial Power over the 0 
„ Temporalties of a Cathedral Church, concerning the _ 
intermediate Profits during the Vacancy of a Stall”-—De- 
nied; as veing 4 a Matter proper for an Action at Law. 
567. 
N 1 Of | 
MWarims w 
/ 14 
% Boni Tudicis ft, Toon Jusrirrau“ is the true Text: Of 
Not Juriſdictionem. 304. m 
Money 
— it into Court. - {oth See Practice. 
Sortgage 
By e 477.1 478. See Bankrupt, 
Mutual Debts. See See-, Statutes. 
New Ttial—Scc Praice, Repleader, Verdia. 112 
of 
Fe Exceſſiruenc/s of 1 609. See Verdict. of 
Is no more than having the Cauſe more deliberately th 
conſidered by another Fury; when there is a reaſonable Ia © 
Doubt, or perhaps a Certainty, That Juftice has not N1 
been done.” 393. | He 
It is neceary to zie, that wajad: Verdicts ſhould be re- 'V 
conſidered.” 16; 


And 


the 
the 
De- 
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And it is always on Payment of Coffs, to the Party in Poſ- 
ſeſſion of the Verdict. Page 394. 

The Courts of Law grant New Trials of late Yegrs, more 
liberally than they did formerly: And why they. do fo. 395 

The Grounds on which they gught to be granted. 393 to 


Non⸗ſuit. 


Action inſt Tavo ; Judgment AGAINST One, b De- 


fault; Rule for Judgmeny or the Other, as in Caſe of a 
Non-ſyit, purfuant to 14 G. 2. c. 17. $ 1. Vet this 
Defendant cannot have his Colts taxed as in Caſe of a 
Non-ſuit ; becauſe the Ca/e of @ Non-/ſuit does xoT bere 
exiſt ; For if the Plaimiff be non ſuited, He muſt be out 
f Court as againſt Both Defendants ; whereas He has 

obtained Judgment againſt One of them. 359. 


Notice — 


Of an Iuguiſian at the Aſzes, opon an untimely Death, 
where the Coroner has omitted to take One—is neceſſary. 


19. 
Of ting electæd en the Livery of a Company—>given, ** to 
attend at the next Court of Aſſiſtants, to take upon him 
46 the Livery.” 239, 240. . 
1ſt. The Notice thall be intended to be regular: Per 
Deniſan. 240. 
2dly. A Livery-Man of the Company cugbt 10 know 
when the vet Court is: Fir Lord Mansfield. 239. 
Yet M. B. This Court Was uncertain : For the Time 
of Holding it wWwas appointable by the Maſter and 
Warden. ... 
To Corporators—Of Courts, which their general Duty 
obliges them to attend Where it mult be perſenal. 


540, 541. See Digfranchiſement. 


Nuſance— 


Calling a Thing a,Nuſance (in a Plea) will at make it fo : 
I his can ant alter the Law. 267. 11 | 

The Perſon injured by a Nuſance may not abate the M hole 
of it, where it ariſes only from Exceſs ; but only /o.much 
of it, as by its Exceſ above what is allowable, conſtitutes 
the Nuſance. 267, 268. | 


ln CY noxious and ofen ve Stenches, in a Pariſh, 


NEAR the 


ing's Highway, and x EA ſeveral Dwelling- 


. 


Var. I. 


Houſes, 336, 337» 3 * See Indidment for a Nuſance. 
i x; +6 XS. | u 


Offices. 


| 
| 
| 
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Offices. 


(GRANTS of them, by Biſhops. Page 221 to 226. 
See Biſhops, 2 85 
„ e ny 


Of Juſtices are intitled to all favourable Preſamptions. 246, 
247, 248. See this at large under Title,“ Juſtices of 
* Peace.” | | TE | 
Of Seſſions, upon a Turnpite-Act, for digging Materials in 
” PRIVATE Soil. See Turn-pikes, | 
An Order needs not be ſo firifly in Form, as an Indictment 
- muſt: An Alternative Charge is not good in an Indictment ; 
© * but may be good, in an Order. 400. This was an Order 
on 11 E. 2. c. 19. F 3. for preventing Frauds by Tenants: 
Ide Orders were affirmed ; though it was objected, 
as follows, wiz. | ; 
iſt. That it is only an alternative Charge That the 
«© Defendant aided and aſſiſted in removing ox con- 
«« cealing the Tenant's Goods.” ibid. 
2d. It is not charged That the Tenant Himſelf did 
© remove them; nor That the Defendant aided 
and aſſiſted Him.” ibid. 8 
To appoint Overſeer:— appointing MoRs than Four, is bad. 
452. | a . If » L 
For af/e{fing one Pariſh, in Alp of another; purſuant to 43 
vie 123 . . 
iſt. Tf within the /ame Hundred, Two Juſtices have Ju- 
riſdiction. 576, 577. | $8 
- 2d. If the Hundred is not able, Then the Srs510ns are 
to aſſeſs any other Pariſh within the County. 161d. 
1 3d. The z4vo Juſtices muſt pew that both Pariſhes are 
| within the fame Hundred, or Divifon ſynomymous or 
| equivalent to Hundred. 87 7. 


have a- 4 | | 3 
bridged the Orders of Hemoval. 
Caſes under 1 
this Head, very ſully; for the accommodation of Gentlemen who give their Aſſiſtance 
at the Quarter Seffions. | 

The general Rule how to 7iz/- all Caſes of this Sort. 52, 53. 
„No. 131. The Juſtices have zo Poaver to remove a married Woman 


\ ©, 
. "1 
Cx} 180 
* „ 


+ 


„N. B. from her Huſband's own Property, upon her being only 
Theſe * LIKELY to become chargeable. 53. = 
Numbers | 


correſpond with the Quarto Edition of my Set tlement-Caſes ; wherein all theſe 
Caſes are publiſhed at large; together with 130 others prior to them, and likewiſe 
ſuch as are ſubſequent to them. ; 


No. 132. The Tenant's being rated Ax p paying the LaxD-tax amounts 
to ſuch a Notice as gains him a Vetr/ement under 3, 4 M. 
M. c. 11.46: Although he be r. it again, by the 
- - Landlord, (or a Tide-Waiter, by the ColleQor :) And this, 
though it be 72vo Quarters only, 247, 248. 


An 
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An Apprenſice (by Pariſh-Indenturs) voluntarily permitted by N. 133 


her Maſter to go and work elſewhere for her own Beneft, 
and accordingly ſerving another Maſter in anothee Pariſh 
above 40 Days ; then returning to her Indenture- Maſter, 
and ſtaying with him only 8 Days, at the End of which, 
her Apprenticeſhip expired, is ſettled in that other 
Maſter's Pariſh, where She ſerved 40 Days: For, ſuch 


' ſervice was UNDER the Iadenture, which was never diſ- 


3 


charged. Page 307, 308. 


he Wire and four Children of Richard Crockford jun. No, 134. 


were removed from E!/vetham to Alton: Which Order 


was Confirmed by the Seſſions; and borh Orders were 
affirmed by this Court. This Richard Crockford*s Father 
and Mother came by CFERTITIcATE from Alton to Elue- 
tham ; where this Son was BORN, SUBSEQUENT 79 the 
Certificate, He became a hired fer ant to Sir Harry 


Caltborpe, at Elvetham (the Place of Sir Harry's Refidence,) 


An Order of ConriemaTion (upon Appeal to the Seſſions) Ne, 


and ſerved him, in all, ten Years. But the LAST 40 
Days of the ſecond Year's Service was at Scarborough: 
Where, without ever quitting his Service, He applied to 
his Maſter, at the End of the ſecond Year, to mate a 
new Agreement for another Year. His Maſter ſaid “ It 
r qvould be Tim? enough, when they returned Home to 
« Flvetham.” Whereupon the Servant continued on, for 
about fix Weeks, till they returned. Then he was acain 
hired by his ſaid Maſter, for a third Year, at advanced 
Wages ; and /erved it out, in Elvetham; and continued 7 
Years more in the ſame Service, in Eluetbam. After which, 
he married this Wife, and had theſe Children. 308. 
1. The Wife and Children were properly removed to the 
Settlement of the Huſband and Father of them : 
And if He ſhould in future come to Elverham, he may 
be removed by another Order. 308 to 314. 
2. Alton, which gave the Certificate, was the proper 
Settlement. 310 to 314. 
iſt. Though a Servant may gain a Settlement in a 
Place where his Maſter has none, or where the 
Maſter never reſides himſelf ; ibid. 
2dly. Yet this Servant gained 20 Settlement at Scar- 
borough. ibid. 
zdly. Here was not any Finiſping or End of the 
original Contract, by what paſſed at Scar- 
borigh : On the contrary, it was adjourned and 
continued; And the Fe hing for the third 
Year was tranſacted at Elvetham. So that the 
Whole was a ConTINUAT1ON of the Original 
Service firſt BEGUN under the Certificate trom 
Alton. ibid. 


is Conclufive, and binds all the World : But an Order 
Uu 2 of 


35 


[ 
1 
| 
| 
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of DiscHaRGz or REveRSAL is only final Ieraveen the lavo 
then contending Pariſhes : And no Third Perſon is bound 
thereby. And this Diſtinction is fully ſettled, and quite juſt 
and reaſonable : For the two contending Pariſhes have been 
fully heard; The third Pariſh, not at all. Page 354 to 356 
No. 136. The CHILD of a Certificated Perſon, having regularly gained 

No. 137. a Settlement in a third Pariſh, may, arTEx Hat, gain One 

in the certificated Pariſh. 357 and 358. | 

No. 138. A bona fide Purchaſer of a ſmall Purchaſe under zol. Value, 

if rated and paying towards the public Taxes of the Pariſh, 
does, by ſuch being rated and paying, gain a Settlement 
that ſhall continue beyond the Time of his Inbabitancy, 
370. For 
iſt, The 9G, 1.c. 7. 5.. was only levelled againſt 
Fraudulent Purchaſers. ibid. + 
2d. The 3, 4 V. M. c. 11.4 6. is not affected by g G. 
_— | $4 
3d, The Pariſh is no? obliged even by 17 G. 2. c. 38. to 
. rate a Perſon unfit to be rated. 371. 
No. 139. A Hiring for Eleven Months *©* and to give a Month's Ser- 
vice in, beyond the Eleven Months“ —is a Hiring for a 
Year. 8 
No. 140. A foam made concerning the Neceſſity of a Pauper's 
taking out Admini/tration, in order to gain a Settlement: 
But this Queſtion was not now determined ; becauſe it was 
holden to be ſtated as a Fact, That the Pauper had a 
«« derivative Settlement” [exclu/fve of the Claim under 
Adminiſtration.) 435. 
No. 141. A Hiring for Qne Year, to wit, from Michaelmas 1752 to 
| M. 1:53, with Liberty ©* to let himſelf for the Harveft- 
* Month, to any other Perſon,” is no Hiring for a Year. 
490, 497- 
The Conſtruction has been favourable as to the Service; but 
moro ſirict as to the Hiring. ibid. No 
No. 142. An Apprentice (by Pariſh Indenture, till 24) was, by a moſt 
explicit and formal AGREEMENT between his Ma/ler and 
Himſelf, D1$CHaRGED from his Appremticeſhip, And the 
Indentures delivered up; the Apprentice being then UNDER 
21. He then left his Maſter ; and was regularly hired for 
a Year, and ſerved for a Year in A. He gains no Settlement 
# in A. 500, 501, 
iſt. The Infant's Conſent is of no Validity: (For, 
| being under Age, He could mt conſent to his being 
diſcharge!) 501. 
2d. The /ub/equent Service of the Apprentice, under 
the Hiring for a Year, gained 20 Settlement; as being 
by the Maſter's Leave and Conſent, and ſo a Service 
UNDER the Indenture. 501. 

d. For this is no EXPRESS and EXPLICIT Leave given 
by the Maſter to a Par TICULAR Service; but intend- 
ed to be general, and even founded on a Miſtake. 

ibid. See ante, under Page 307, 308, | 
| Daniel 
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"D#Siel Harriſon, Mary his Wife, and William their Son (an No. 143. 
Infant) went by CERTIFICATE to reſide at Cold- Alon. 
Her Father, being poſſeſſed of a Term in a Tenement in 
Cold- Afpton, died inte/tatg, leaving Her and Five other 
Children. Daniel and She and William (then under 5 Years 
of Age) entered and took Poſſeſſion ; and Daniel and Mary 
have occupied ever fince, (being 29% Years :) But no Ad- 
miniſtration was ever granted either to then, or to any other 
Perſons. William lived with his Father and Mother ir 
the ſaid Tenement, till aBouT 8 or g Years ago: When 
he married, and lived ſeparate, but gained no other Set- 
tlement. Daniel (the Father) ſerved the Office of Tithing- 
man for the ſaid Pariſh, for H, a Year, about 25 Years 
ago ; and the ſame Office again, for another Half Year, 
about g Years ago ; the Cuſtom there being ** to ſerve it 
for Half a Tear only, ata Time.” All of them were 


ſettled at Cola- Aſoton. Page 510. 


iſt, The 9, 10 V. z. c. 11. mentions the Taking a Lea/e of 
* a Tenant of 10l. per Annum Value,” or Executing ſime 
*« annual Office in the Pariſh,” as the onLY Methods by 


which a Certificated Perſon can gain a Settlement. 50%. 
2d. But by a reaſonable Conflruftion, an EsTaTE of a Man's 
own from which He cannot be removed, is within this Act. 


ibid. 


3d. The Office ſtated in this Cuſtom is not an Annual Office; 


but an Office far Half a Year only. 504. 
4th. Daniel, the Father of William, here acquired ſuch a Right 
as rendered him irremovable. 508, 509, 510. 
1ſt, It was a 20 Years Pofſefion : Which will maintain or 
defend even an Eje&ment, ibid. 
2dly. After ſo long a Poſſeſſion, a regular Title to it ſhall be 
preſumed. ibid. | 
zdly. As to the general Queſtion © Whether the mere Po/- 
ion of a Term, by the /e Next of Kin, wiTHouT 
«© Adminiſtration, be ſufficient to render i removeable;“ 
it is out of the preſent particular Caſe, 
5th. William, the Son of Daniel, here gained a derivative 
Settlement in C. A. from his Father, 161d. 
1ſt. The Children of all Parents muſt have the Settlement 
of the Father, TILL they acquire Another for them- 


ſelves. Ibid. 


zdly. A critical and ſevere Scanning of Words and Expteſ- No. , 44. 


ſions ſhall not be admitted, to prevent this. Lid. 

An Order of Seien, made on Appeal is not obliged to itate 
the Caſe /pectally : And, where their Expreſſion is not ab- 
ſolytely clear and explicit, they ſhall be intended to have 
done right. 514. 

An Unmarried Perion, not having Child or Chilaren, may be 
hired for a Servant, and gain a Settlement by the Service: 


(by 3, 4 V. & M. c. 11.47.) 546, 547, 548. 


1ſt. 


No. 145. 
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It. Such Perion mutt be unmarned, when Hired. ty 
6, » 548. 
24 805 5 bed conditionally, being then married ; His 
Wife died ; then the Hiring was completed by the Princi. 
pal, who flood at Liberty to have difſented,. This Man 
was holden unmarried, when hired. 16:4. | 
Infant, of 8 Years of Age, was hired, to work in Silk- 
Mills for 3 Fears: But the Maiter was rt to find Diet, 
or Lodging ; And the SERviCct was to be only Eleven 
Hours wn the fix Working-Days ; and a/l the Ref# of the 
Time, as well as on Sundays, the Child was to be at its 
own Liberty and its own Maſter. "This gains no Settle- 
ment. 565, 566. | 
iſt. Here is no Sort of Foundation for One, upon the 
Foot of an Apprenticeſhip. 18. 
2d. As a Hiring and Service- It gains None. 131d. For 
iſt. The Infant is not hound Though an Infant has an 
Ele&ion to affirm his Contract if he pleaſes. 566. 
2dly. The Conira# itſelf is not 4 Hiring for a Year, 
within 3, 4 ,. M. c. n1.h4 7. IId. 
Na. 147. heſe Determinations (upon the Poor-Laws) ought to be 
according to plain Common Senſe, without Subtlety or Nicety. 
$93» 595: 
A Hiring tor a Year, was neceſſary by 3, 4 . M. c. 1t. 
97: A Service for a Fear, was added by 8, 9A, z. c. zo. 
$ 4. 593. And by the Latter, a ConTiNUING and 
AB1DING in the ſane Service, during the Space of one 
wHOLE Year, is made effential. [bid. | 
1t. The Ma/er's Leave makes it a Continuance in the 
ſame Service. 5 
2d. If there be a continued Service for a whole Year, it 
is enough; though the Hiring and the Service be not 
Both under the /ame Coniraf : Provided there be both 
a Hiring for a Year, and a Service for a Year. 592 
to 99 | 
3 ſmall Interruption of the Service ſha!l not hurt. 
[bid. | 
4th. But a mal Diforution, or an abſolute Diſcharge, 
or what entirely breats the Connection, is fatal to the 
Settlement ; For it muſt be an uninterrupted (i. e an 
und:fſol: ed) Continuance of the ſame Service. $93» 
* 994, 895. | 
No. 148. Rating the Houſe to the Poor's Tax, without expreſsly nam- 
ing the Tenant, is ſufficient to gain a Seitlement: The 
Land tax, Poor's Rates, and alf other parochial Taxes 
were paid by the Tenant ; and the Receipts given to him, 
by the Overſeers, in 4:is own Name; and He had apreed 
to pay them. This Rate was „“ on J. C.“ (who was the 


Landiord) cr Fenant,” 623. J. Supra (under Pages 247 


and 368.) 
4 Overſeer. 
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Overſeer. 


A Juſtice of Peace, who was alſo a Half-pay Lieutenant 'of 
Marines, appointed Overſeer of the Pariſh where he re- 
ſides and acts. Page 246, 247. See Juſtice of Peace. 

No greater Number than rous can be appointed, 445 to 453. 


Outlawry. 


Error (Writ of) to reverſe an Outlawry. {The preſent One 
was in London, for High Treaſon in diminiſhing the Coin.) 
638 to 943. © | 

iſt. After Plea, the Defendant may have Coun/e/, upon 
the Collateral Matter. 638. 

zd. If, upon being arraigned, the Defendant pleads 
Non- Identity, it is to be tried inſtanter. 638, 639. 

3d. If Error in Fad be alledged, the Attorney-General 
may confæſs it, tho' not true; But he can zot do ſo, 
if the Error aſſigned be an Error in Law. 642. 

4th. Eight Errors were objected; {which were not now 

determined), 5 | 

1ſt, That the ſecond Capias ought to have had either 
3 or 4 Months between its Teſte and Return. 63g. 

zd. That there was a Di/continuance of Proceſs. 639. 

zd. That the Outlawry was ſaid to be pronounced by 
Mr. King, the Coroner: Whereas the Lord Mayor 
is perpetual Coroner ; and the Recorder is to pronounce 
the Outlawry. 639. 

4th. That he is zer ſaid to be outlawed ſecundum legen 
et conſuetudinem regni. 640. | 

5th. That the Name of Office (Vicecomites) is not ſet to 
the Return of the ſecond Exigent. 640. 

Cth. That the Writ of Proclamation is teſted and re- 
turned upon the ſame Day. And the Return does 
not ſpeciſ the particular Proclamations. 640. 

7th. That the Defendant was out of the Kingdom when 
the Outlawry was pronounced. 640. 

$th. That the Huftinge are net ſaid to be holden ** in 
and for the City of London.” 640. 


Pariſh⸗ 
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Pariſh-Clerk. 


| HE Office and the Fees are (Both of them) of temporal 
1 \. Cognizance. Page 367, 368. See Probibition. 


nnn 


N Paziſh⸗ poor. See Orders. 


RETwvxninG to the Pariſh from qaubence removed, without 
bringing a Certificate, is puniſhable by two Statutes, wiz. 
13, 14 C. 2. c. 12. . And 17 C. 2. c. 5. {. 1. by Com- 
mitment to the Houſe of Correction c. 596, 597. 
- at; * Whether a pre vios Conviction = neceſſary, up- 
dn the fofmer Act: {The Latte expreſsly requires it.) 
8 to 604. I | | ; 

ad. Qu Whether Wirz returning wifi ber Huſſ and 
to the Pariſh from which both were legally removed, 
andi bringing no Certificate, is hahe to Commitment, 

 _ -© as well as the Huſband, Jbid. | 
Zu. Though 13, 14 & 2. c. 12. F 3. is in expreſs 
Words, tied up to Perſons going To work in another 
Pariſh; yet it has always been eonfidered as general, 
and nor being tied up to that particular Caſe of go- 

ing to work, only. 601. Kin 
'- 'gth, But a general Commitment to the Houſe of Cor- 
| kection, ff uxTIL di/cbarged by due Courſe of | aw,” 
| (indefinitely, and without Limitation of Time) of 
| not godd within either Act: For the. former requires 


Puniſpment as a Vagabond; and the latter requires 


the being kept to bur Labour, but limits the Con- 
finement not to exceed One Month.” 602, 603. 
oth. An Action lies by Huſband and Wife, againſt the 
Juſtice, for this illegal Commitment ; although it 
aroſe from the Huſband's illegal AQ, JI. 
Parliament. 


| Lords of it—Their Privileges. See Privilege. 
Papment of Money into Court, See Prattice. 


Peare- See Security of the Peace, Attachment, 
| Articles, N 


Peers. 
Their Privileges. See Privilege. 


Plea. 


ral 
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Plea. 

Immaterial. See Repleader. 

Liberty to amend it. See mm | 

able (within the Terms of the uſual Judge's Order, giving 
Time to plead, upon certain Terms, whereof One is to 
«« plead an //uable Plea—”) A Plea (to an Action upon 
%a Bail-Bond)of 23 H. 6. c. 10. and that the Bond was 
te taken for Eaſe and Favour Fc;“ is an ijuable Plea, 
within ſuch Order. Page 605. 

H is a Plea of Tender. 59. See Pleading. 

But net a Plea of Abatement. Ibid. See Plaading. 


Pleading. 


An Account flated is no Extinguiſhment of the original Debt: 
And therefore it is no Plea in Bar to a Demand of a Debt 
of the fave Degree. Neither can a Note of Hand be plead- 
ed in Bar to an Action upon Simple Contract: Though a 
Bond may; becauſe it extinguiſhes the Debt. 9. But One 
Bond cannot be pleaded to another. 7bid. 

A Plea of Tender, is an i/uable Flea, within a Judge's Or- 
der giving Time to plead, upon the uſual Terms of 
% pleading iſuably Se.“ 59 | 

A Plea in Abatement is not ſo ; (becauſe it tends to delay the 
Plaintiff.) bid. 

A Plea calling a Thing a Nu/ance, cannot alter its Nature 
and make it ſo. 267. 

Repleader. See Repleader. 

Iſſue muſt be taken upon a fingle Point But it is not neceſſa- 
ry that that ſingle Point ſhould conſiſt of a frg/e Fact only. 
(As if the Detendant juſtifies under a Right of Common, 
It is a good Replication and not multifarious, to traverſe 
* That the Cattle were the Defendant's own, AN p that 
they were /evant and couchant, AND that they were com- 

* monable Cattle.) 320. 

Where the wvho/e Plea is denied, the Replication muſt con- 
clude to the Country : Where only a particular Fat is de- 
nied, it muſt conclude with an Averment. id. 

Where a corrupt Agreement is pleaded, the Replication may 
either reply That the Bond was given upon another 
«© Account,” and traverſe the corrupt Agreement with an 
ab/que hoc; oꝶ may deny the corrupt Agreement dire&ly, 
and conclude to the Country, 320, 321. 

Condition 
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Condition to indemnify againſt all Claim of Dower BY 4 
Widow, and againit all Cofts Charges &c ariſing there from, 
Breach aſſigned, in a Bill in Chancery brought By . 
Widew's sECOND BusBaNnD, for Arrears. of Dower : In 
which Suit, the Plaintiff in the preſent Action had expend- 
ed 81. 10s. for Cofis, Judgment for the Plaintiff on De- 
murrer. Page 575, 576. 

iſt. This is within the J/ords and Meaning of the Con- 
dition. 576. 

zd The Obligee, being already damnifed, has an im- 
mediate Right to be reimburſed, without waiting the 
Determination of the Suit in Chancery. 576. 


Policy of Inſurance. 


On an Eaft-India Sh p, its Body, Tackle, Apparel Sc, and 
other Furniture; againſt Perils of the Sea Fc, and Fire 


{expreſsly;) to any Ports and Places beyond the Cape of 


Good Hope, and back to London. At Canton, the Ship 
ſtayed to clean and refit; In Order to which, All the Sail. 
and Furniture were TAKEN OUT of the Ship, and put into 
a Warehouſe built for that Purpoſe ow a SanpD-Banx in 
the River there: Where they were accidentally burnt. This 
was found to be the abel known and eftabliſhed Usacs ; and 
to be prudent ; and to be for the general Yexefit of the 1n- 
 furers and all concerned 347 to 353. AH 
1ſt, This is a Loſs avithin the Words and Meaning of the 
Policy. 347 to 353. | 
2d If the Loſs happens by the Variation of the Chance, 
or Alteration of the V:yage, or other Fault of the Own- 
er ok Maſter of the Ship, the Inſurer ceaſes to be 
liable. id. | 
zd. Otherwiſe, if the Things be done in the «/ual Cour/e 
of the Voyage, or ex juſis Cauſa. Ibid. 
4th. So, if a Ship warranted to depart wth Conwvey, 
goes out of the Way in Order to have the Opportu- 
nity of Convoy, This is zo Deviation. Ibid. | 
gth. Tie Hential Means and neceſſaty intermediate 
Steps mult be taken to be inſured, as well as the End. 
Id. 
6th. What mut neceſſarily be under ſtood, makes a Par! 
of the Policy, as much as what is expreſſed. 74g. 
7th. This is a Loſs within the Veyage, though it hap- 
pened (ſtrictly ſpeaking) upon Land. Ibid. 
8th. But the Inſured have no Right to change the Bottom; 
though to a better or ſtronger Ship. 351. 
© 9th. A Deviation (without Neceſſity) determines the Po- 
licy, and diſcharges the Inſurer. 351. | 
Dougie Iaſurance — What is, and what is ot ſo; and its 
Eis. 490 to 495. See Inſurance. 


Poor- 


83 


60 
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Poor-Tax. See Orders, Statutes, (43 Eliz. c. 
| 2. S1.). Rates, | 


Powers. 


The Limitation and Modifying of Eſtates by Virtue of Pow-- 
ers came from Equity, into the Commen- Law, with the 
Statute of Ujes. Page 120. J. infra, Jub pa. 1146, 1147. 

The Intent of the Parties who gave the Powers, ought to go- 
vern every Conſtruction of them. 120. 

They ſhall vor be exceeded; nor their Conditions evaded ; but 
ſhall be sTRICTLY purſued, in Form and Subſtance : And 
all Acts under a Special Authority, not agreeable to it, nor 

 ewarranted by it, are volD. 120. 

« To make Leaſes,” is, of all kinds of Powers, the moſt fre- 
quent. 151d. 

1ſt. The Plan of this Power ““ to make Leaſes”? is for 
the mutual Ad vantage of Poſſeſſor and Succeſſor. 121. 
2d. The Succeffor therefore mult not be prejudiced in point 
of Remedy or any other Circumſtance of full and am- 
ple Enjoyment. Ibid. | 
zu. The two yſual Methods of Leaſing are, either © at 
the he Rent, or upon Fines i? And the Con- 
ditions in Favour of the Succeſſor muſt be purſued not 
only literally, but /ubfanttally, 121, 122. 
th. If the ancient Rent is to be reſerved, It muſt be 
reſerved with ALL the beneficial Circumlances. Ibid. 
and ſpecifically too, (not generally only ;) that the 
Remainder-Man may be under no Difficulty in avows- 
ing e For otherwiſe, it will be a vid Leaſe, as againſt 
Him; though good againſt the Owner of the Inheri- 
tance. bid. 
5th. It can be 35 Leaſe, unleſs both Landlord and Te— 
nant are bound in mutual Stipulations, 122. 
6th. Where the Le//e never executed any Counter-part ; 
never entered; never covenanted to pay the Rent; ne- 
yer conſented ; never accepted the Leaſe, nor appears 
to have been in Pof/zion of it, or perhaps ever known 
of it ; and conſequently, was zever bound by it: Such 
a Leaſe is no Execution of the Power. Bid. Eſpeci- 
ally, as there was zo Clay/e of Re-Entry in it. 125. 
7th. For every fraudulent, unfair, prejudicial Execution 
of ſuch a Power, in Reſpedt of thoſe in Remainder, is 
void at Law. 125. 
Sch. But it is n» ObjeQion to a Leaſe made under a Pow- 
er,“ That it is in TRUST for bim who executes the 
Power z/ 


— 


bY 
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% Power ;” Provided the legal Tenrnt be bound, during 
the Term, in all requifite Covenants and Conditions. 
Page 124. | : 
gth. The Leaſe intended by every Power of Leaſing, is 
the uu Huſbandry Leaſe, reſerving a Rack-Rent. 124. 
10th A Leaſe, by Virtue of a Power, takes Efed out of 
the Settlement that gives the Power. 123. 


Pratt ite. See Proceſs, Proceedings, Declaration, 
Pleading, Repleader. | 
All enlarged Rules © to ſhew Caule,” made in a preceding 
Term, muſt be brought on before the laſt Week of the 
Term next following ; unleſs particular Leave be given to 
poſtpone. 9. | 

Verdi againſt Evidence is, in genera), a good and conſtant 
Reaſon for granting a naw Teisl. 12. But Jer 

Such a Verdi being 1 for the Defendant, and the Action 
appearing to be frivolour, trifling, and vexatious, the 
Court refuſed to grant the Plaintiff a new Trial; notwith- 
ſtanding its being a Verdid againſt Evidence. Ibid. V. in- 
fra, 54, 353, 004, . 1 

All Cauſes landing for Argument in the ſpecial Paper, to 
come on in the fame Order in which they are there enter- 
ed; and 7 continue to land, till they ſhall be argued: 
And none to be put off, without a previous Special Ap- 
plication to the Court. 52. 

A New Trial ſhall not be granted; merely to pratify /itigi;us 
Paſſions, upon every Point of Summ:m Jus, or in hard 
Actions, or after unconſcionable Defences : Though the Ver- 
dict be againſt Evidence and the ſtrict Rule of Law. 54. 
V. ſupra, Pa. 12. infra Pa. 664, 665. 

All Motions really and fairly ready at the Bar, were ordered 
to be made RemaneTts ; and to be heard (though they 


take up 2, 3, or more Days,) before the Dignitaries and 


Seniors at the Bar ſhall be again called upon to move. 57, 


58. ; 

This Regulation of Motions at the Bar was made by Lord Mans- 
field, at his firſt coming upon the Bench; but was other- 
wiſe, till his Lordſhip's Time, and eſpecially in Ld. C. J. 
Holt's Time; when the junior Barriſters uſed ta attend ma- 
ny Days together, without Opportunity of making their 
Motions. IId. ; 

Tudgment entered aunc pro tunc. See Judgment. 

A Motion for a new Trial, and a Motion in Arreſt of Judg- 
ment, may not be made Soth together : The former muſt pre- 
cede. 334. 

Bail—The different Terms upon which they ſhall have Time 
to ſurrender their Principal, Mer a Writ of Error brought 
by him. 340. See Bail. | 

A Verdict obtained by Stratagem or unequitable Methods, ſhall 


be ſet aſide wiTHouT Coſts on either Side, at _— 
i 


8. 


F 
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if not with Coffs to be paid by the Party who /o obtained it. 
353. V. ſupra, under Pa. 12 and 54. 

Scire fycias againſt Terrg-Tenants— See Common Recovery. 

The Rule “ about nor guaſhing on Morton, but putting 
to demur, does not hold; where the Court which is 
proceeding, wants Juriſdiction in the Caſe. 288 to 391. 

An Eaft-India-Merchant being bound, at Bombay, in a Bond 
conditioned ** 70 appear in this Court, to anſwer the De- 
mand of a Black Merchant there,” was permitted to 

appear bere and enter into a Recognizance with Sureties, 
in the Penalty of that Bond, and with the /ike Condition ; 
after Notice to the Zaft [ndia-Company. 398. 


The Court will nor ſer afide (even on an Offer to pay the 


_ Colts of it) a regular Non prof. obtained by the Defendant 

_ againſt a Common Informer: Whatever they might have 
done, if the Plaintiff bad been the Party really injured, 
ſuing for Juſtice and Reparation. 401, 402. l 

Scire facias againft Bail, arrE Surrender of the Principal. 
See Bail. 0 

Of Bringing into Court, in Term time, upon a Habeas Cor- 
pus iſſued in Vacation and returnable immediate. 460. See 
Habeas Corpus, (under Pa. 460, 542, 606.) 

Rule to pay Money into Cow t, and have it ſtruck out of the 
Declaration ; upon Payment of Cosrs; (in an Action 
upon the Caſe, for the Uſe and Occupation of a Houſe;) 
was diſcharged as to the Cofts : i. e. permitted to be done 
WITHOUT paying Coffs :) the Plaintiff's Action appearing 
to be brought and kept on Foot, very OPPRESSIVELY. 
578, | | 

On the 45 Day of a Term, an ttachment cannot be moved 
for; Except 1ſt. for Non Payment of Coffs; Or 2dly. 
Againſt a Sheriff, for not returning a Writ. 651. It may 
be moved to quaſh an {ndi&ment” (on the laſt Day of a 
Term :) But“ not to quaſh an Order. Ibid. _ 


Prebend : Pzebendazp. 


Profits during Vacancy — Upon a Queſtion about the Right 
to them, an Action at Law, or a Bill in Equity, is the 
proper Method: Not a Mandamus to the Vifitor, 507. 
See Mandamas. | | 


. . 
Preſcription— See Declaration. 


For a Rigbt of BURIAL in a Chancel, claimed as belonging 

do his Meſſuage: It was ſtated ** That he had ſuch a 

Right; and that 25. auas due to the Hariſb, for every 

«« Perſon buried in the Chancel of that Church.” 443, 
444+ on 

2 iſt, This 
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iſt, This Payment is not a Condition precedent, or 
Parcel of the Preſcription :. Page 443, 444+ 

zd. But either a Cu/fomary Payment, or, at leaſt, a 
Collateral Preſcription, Bid. 


Privilege 


Of Attornies—vSee Attorney. a . 

Of LorDs of Parliament—does no! extend to prevent the 

. .Court of King's Bench from enforcing Obedience to 4 
Habeas Corpus v to bring up a miſ-u/ed Wife,” by Ar- 
TACHMENT But the Circumſtances of the Caſe muſt be 
ſuch as necefarily require ſuch a Method: And it muſl be 
cautiouſly executed. 631 to 636. (Where ſee all the Par- 
ticulars of Earl Ferrers's Cale, previous and ſubſequent to 
his Counteſs's Swearing the Peace againſt him. V. infra, 

next Article, ; | 

No Peer or Lord of Parliament hath Privilege of Peerage or 
of Parliament, againſt being compelled by Proceſs of the 

Courts in Heſtminſter-Hall, to pay Obedience to a Writ of 
Habeas Corpus, directed to him. 632. 


Pꝛotedendo 


Denied to 4 Rurrough-Court, who had tried a Cauſe wiTH- 
our the PRESENCE of an Utter-Barrifter of 3 Years 
Standing : (For, by 21 F. 1. c. 23. { 6. Such an Utter- 


| Barriſter ought, in all Events, to be yrESENT ar the - 


Trial.) ' 515. 
Proccedings 


Set aſide, for want of Attorney's Name to the Proceſs ; It being 
ſet thereto without his Authority. 20. 


Pzoceſs. 
Aitorney's Name. See Proceedings. 
Prohibition 


To a Viſtor. See Viſitor. 
Drclaring in Prohibition — 198, 199. 


iſt. The Defendant in Prohibition has, perhaps, a 


Right to demand it, where the Opinion of the Court 
is againſt him, 198, 199. K | 


2d. But 


} a 


* 


E 
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2d. But the Par/y applying for a Prohibition has 20 
Right to inſiſt upon declaring, when the Court are 

cdilear that his Application is groundleſs. Page 198 
to 205. 

To the Spiritual Court, to ſtay Proceedings on FL 6 E. 6. 
c. 4. 2: Which Act contains 3 dictinct Clauſes levelled 
againſt 3 diſtint Offences in Churches and Church Yards ; 
vis. iſt. Quarrelling, Chiding, or Brawling by Words 
only; 2dlv. Smiting, or laying violent Hands ; 3zdly. Strik- 
ing with a Weapon, or drawing One with Intent to ſtrike. 
(For which zd Offence, the Offender is ip/o facto, to be 
deemed excommunicate.) 

iſt. The Ecclefiaſtical Court may proceed upon the 
tw? ff Clauſes ; and are not to be prohibited. 243. 
244. But 

2dly. Upon the third Clauſe, there mult be a previous 
Con viction, and a Tranſmiſſion of the Sentence, and 
a Declaration. IId. 

zaly. But if they proceed for Damages, on either 
Clauſe, they ſhall be prohibited. 244. 

4thly. The Proceedings of the two Courts are diverjs 
intuitu: This, to puniſh ; that, to amend. 243, 244- 

To the Spiritual Court—ArTER Sentence — 

1. Shall ort go, unleſs Defect of Juriſdiction appears 
upon the Face of the Libel. 315. f 
2. Nor even where they have /ried a Cu/lom or Preſcrip- 
tion; Provided they have adjudged againit it. J6:d. 
3. Otherwije, where they have tried a Cuſtom or Pre- 
ſcription, and adjudged for it; becauſe they will 
eſtabliſh it upon 4% Evidence than the Common Law 
requires.) 315. | 

To the Spiritual Court, to ſtay Proceedings for reſtoring a 
Pariſh Clerk, ſhall be granted: (For the Office and Fees 
are of Temporal Cognizance.) 367, 368. 

To the Spiritual Court, to ſtay their Proceedings in a Cauſe 
relating to the Vill of a Feme Covert, who had Power 
(by her Marriage-Settlement) to mate a Vill: Qu. Whe- 
ther ſuch Will muſt not be proved in the Spiritual Court. 
432. See Baron and Feme. 


Pzomiſſory Note. See Bull of Exchange. 


If made payable certainly and at all Events, it is a good 
Note, within 3, 4 Ann. c. 9. C1. Otherwiſe, if it be 
contingent, and uncertain whether it ſhall ever be paid at 
all, or not. 227, 228. See next below. | 

A promiſſory Note given To an [nf ant, payable when Fe ſoay/ 
come of Age and {þecifying. the- particular Nay, (viz. 12th 
June 1750,) is of the former Kind: [bid, For 

iſt. This is certain and in all Events pavable. IId. 
2dly. The Difanceof Time makes no Difference. _ 
| 3dly. 
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3dly. Nor the Adding that tis the Day of the In- 
% fant' Coming of Age.“ Page 227, 228. 
4thly. It is Debetum in præ ſenti; though ſolvendum in 
uturo, 228. f 
In the Name of J e, but fered by Ons only ; promiſing to 
pay on the Death of G. H. Provipep He leaves Either 
of Us ſufficient to pay the ſaid Sum; On F We ſhall 
% be otherwiſe to pay it.“ 325, 326. 
pit. This is not a Negutiabh, Note within 3, 4 Ann. c. 9. 
F 1. being only eventual, not abſolute. hid. V. ſupra. 
 2dly. If it had, the Declaration might have been 
againſt that One, fngly, who ſigned it. 325. 
Hh z, But this Declaration was upon an abſolute Note: 
Which was not ſupported by producing this Condi- 
tional Note in Evidence; but was a Variance. 325, 
326. 8 


Quakezs 

D EFUSING to pay Tithes, Rates or other Rights, Due, 
| R or Payments to Churches or Chapels, for the Sti- 
. pend or Maintenance of the Minifter or Curate, are com- 
pdaeellable thereto, if not exceeding 101.) by an-. Order of any 
Jau Juſtices of the County or Place, Others than Patrons 
or Perſons any Way intereſſed (Who may alſo.order-Cofts, 
not exceeding 10s ) Which Order may be appealed from, 
to the General Quarter Son-; but ſhall ar be removed 
into any other Court, unle/s the TITLE of ſuch Tithes 

. Dues or Payments ſhall be in Queſtion. Men, 
1. The AQ of 7, 8 F 3. c. 34 $ 4+ extends only to 
great or {mall Tithes and Church-Rates ; and is tem- 
Porary : But the ſubſequent Act of 1 G. 1. Stat. 2. c. 
6. F 2. makes the former perpetual, and extends it 
to any ILithes or rates, or any cuſtomary or other 
Rights, Dues or Payments belonging td any Church or 
_ Chapel, which of Right by Law and Cuſtom-ought 
to be paid for the Stipend or Maintenance of any 
Miniſter or 'Curate officiating in any Church or Cha- 

pel. 486. 


2. Both AQs direct that the Proceedings ſhall not te | 


removed into ANY o her Court, (except the Appeal to 
Seſſions,) wnle/5 the TiTLe ſhall be in Queſtion. 487. 
3. They mean that the Title be really in Queſtion, 
and upon ſome real Foundation of Controverly : But 
the mere general Scruple of any Quakers to pay 

| any 


- 
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any Demands of this Nature, and their conſe- 
quential Afertion © That the Fight is in Queſti- 
«© on,” (without ſhewing upon what Foot, is not a 
| ſufficient Ground for removing ſuch Orders. Page 
488, 489. 655 ; 
4+ Theſe ah Acts were made in Favour to, and ſor 
the Zaſe and Benefit of Quakers: And it would y 
trate their End and Intention; if they might be 
thus evaded, either by their Obſtinacy or mere ge- 
neral Scruples. 761d. 8 9 
5+ Certizrari having iſſued, grounded upon a poſitive, 
but general Affidavit on the Part of the Quakers, 
7 That they controverted the Title to theſe Cithes 
% before the Juſtices; and that the Title to them 
at REALLY in gueſtion ;”” The Writ was ſuper- 
ſeded (upon its appearing that this general Allega- 2 
tion and conſequential Aſſertion had no better > 
Foundation than. their Scruples or Obſtinacy as 
above,) quia improvide emanavit ; the Return taken off 
_ "The File; and the Order remanded. 488, 489. 
6. But theſe Acts never meant” to give the Fuftices I u- 
riſdiction to determine upon the Right and T7tle, 
where they are really in Difpute and Queſtion between % 
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ekogntzante. 
O remove an Indictment from the Court of Oyer and 
5 Terminer at Hicks's Hall, is a Recognizance at Com- 
mon Law, and. not within the Stat. of 5, 6 W.& M. c. 11. 
2» T0. CH, va 0 IN! r p 
_ Common - Laco Recognizance, not within the Statute, 
mall be diſcharged, upon the Terms of it being complied 
with; without Payment of any Coffs. 10. * 
bo remove an IndiQtment from the Quarter-Seſſions, upon 
5, 6 W. M c. vr. 4 2. ſhall nor be diſcharged before 
Payment of Coſts to the Proſecutor (after Conviction,) if 
the Proſecutor be y&OVveED &y 4fidavit to have been a Ci- 
vi! Officer c; aLTHOUGH his Name be NOT 1NDOKSED 
as ſuch, upon the Indictment: For the zd Section does 
not require ſuch an Indorſement, as neceſ/ary to the Court's 
giving him Coffs 3 (though the 2d Section does indeed di- 
rect it io be done.) 64, 5 | 2 7 & 
But no Coffs at all are pay able on that Act; zvleſ the In- 
ditment was brought by the Party grieved, or by a Juſ- 
tice, Mayor c. or other Civil Officer proſecuting as ſuch. 
43 
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_Hecovezy. | See common Recovery. 
ent. | 


Act of 4 C. 2. c. 28. © for the more effectual preventing 
«« Frauds committed by Tenants, and for the more eaſy 

Recovery of Rents and Renewal of Leaſes.” Page 616. 
See Statutes, Ejeament. and. vs 


9 Nepleadez 


Shall be granted, where the Iſſue joined is immaterial and 
void, and does not at all determine the Right : Unleſs the 
Caſe itſelf appear to be /o bad that no Manner of Phading 
could have helped it. 301, 302. ' | 
So, where the Iſſue joined is ſo very. inconc/ufive, that the 
Court cannot tell how to give Judgment upon it. Tbid. 
But where it clearly appears that the Defendant can have 
no Title or Defence, whatever Shape or Form the Pleadings 
may be put into, there judgment ſhall be given and en- 
tered againſt him, without awarding. a Repleader. 299 to 
06. ö 5 
If - Repleader be awarded, it muſt be wir Hour Coffs. 304. 
In an Information in Nature of 2 Warranto, againſt a 
Mayor, He claims under an Election and Swearing pur- 
ſuant to a Mandamus under 11 G. I. c. 4. and ſhews an 
Election accordingly, and that he was ſworn purſuant to 
the ſaid. Statute : But when he comes to /p2crfy the Man- 
ner of his being favors in, He, (by Miſtake, in following 
an old Precedent) ſhews a Swearing: purſuant to the Charter, 
but not agreeable to the Direction, of the Mandamus-A@. 
The Republication takes Hue on z&75 Swearing- in: Which 
was found for the King; the Defendant not being permitted 
to give Evidence of his being ſworn in purſuant to the AT ; 
(which, however, was the Fact.) The Court held ic 
right, that he was xo: permitted to give /uch Evidence. 
But as #his and Fleuen other Iſſues were found for the 
King without Evidence, they conſidered” the Defendant's 
whole Title, as One entire Title (though ſplit into Parts 
by the Replication ;)- and were unanimous in ſetting a/ide 
the Verdict vron Payment of Cofis by the Defendant, and 


th 


- 


of Coming at the true Juſtice of the Cafe. 301 to 307. 


_- "Beturn 


in, giving him Liberty to. amend his Plea; as the beſt Me- 
0 
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pr EE 


1 Keturn 


To a Certiorari—may be taken of the File, on the Writ's 
being ſuperſedid, quia improvide emanavit. Tage 487, 488, 
489. See Certiorari. | 

Of «+ Nulla Bona” upon Executions againit Pankrupts. 31 to 
38. See Bankrupt ; and poſt. 817 to 820. 


Noads. See Highways. 
Rules and Pzatt ite of the Court. See Practice. 


The great Exd of the general Rules of the Court is to 
** do Fuſtice:”” And therefore the Court ought to ſee that 
it de really attained, 301. 


Security of the Peace. See Articles of the 
Peace. 0 


Seiſin. See Diſeiſin. 


HE Idea of Seiſin, according to the O/d Lau, in the 
Times of Feudal Tenures. 107. 

It was the Completion of that Inweſtiture, by which the Te- 
nant was admitted into the Tenure ; and without which, no 
Freehold could be conſtituted or paſs. 107. 

Livery of Seifin— 

14. Is immaterial, under a Leaſe by Virtue of a Poaver: 
Becauſe the Leaſe rates Effect out of the Settlement, which 
gives the power. 123, 

2d, Mere taking Livery, without Entry or Occupation, 
is not ſufficient to charge with the Rent reſerved. 123. 


Settlement 


Of Poor, See Orders of Removal, 
Of Poor. The Determinations upon theſe Laws ought to be 
according to plain common Senſe ; without Subtlety or N 


$93» 595+ 
X x 2 Shez:iff. 
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 Sheziff. See Return, Bankrupt. 
Soldiez. See Habeas Corpus. 


No Perſon liſted according to 29 G. 2. c. 4. f 14. ſhall be 
taten qur of His Majeſty's Service by any Proceſs other 
than for ſome Criminal Matter. Page 339, 340. 
But He may be Surrendered by his Bail, in their own Diſ- 
charge. Ibid. | 
iſt. An impreſſed Man, in Cuſtody at the Savey, may 
be brought up by his Bail, by Habeas Corpus : And 
when ſurrendered, is to be firſt committed to the 
Marſhal, and inſtantly delivered to his Military 
Keeper who brought him up. Lid. 
2dly. A Soldier at Large, (not in Cuſtody at all,) is 
to be firſt committed to the Marſbal, but inſtantly ſet 
at large: Per Lord Mansfield. Ibid. 
A Volunteer under 30 G. 2, c. 8. is not privileged from Ar- 
reſts : But Perſons compelled againſt their Wills, are privileg- 
ed byy2o of that Act. 466. | 


Statutes. See Conſtrufion. 


5 Iz. c. 4. See Trade and Trader: See Indifment allo ; 
and Information. | | 

5, 6 M. & M. c. 11. § 2. See Colts, Recognizance. 

5, 6. & M. c 11. 3. The Proſecutor being a civil Of. 
ficer Cc may be proved ly Affidavit ; It is not eſſentially 
neceſſary that it be indor/ed. 54, 55. See Recognizance. 
And J. infra. | 

18 Eliz. c. 3. See Orders of Paſtaray 

6 C. 2. c. 31. 1. See Orders of Baſtardy. 

22, 23 C. 2. c. 25. See Convidtion. 

5 Ann. c. 14. See Coxviction. | 

3» 4 Ann. c. 9. $1. See Promiffory Note. 

5, 6 E. 6. c. 4. See Prohibition. : 

3, 4 Ann. c. 9. $7,251, 252. See Indidment. 

31 Elia. c. 5. 5 7. 251, 252. See Indidment. 

9, 10 W. c. 15. See Arbitration. 

It G. 1. c. 4. See Mandamus, Pleading: 

12 G. 1. c. 12. J. 1, 2. See Declaration on Bail. Bond. 

24 C. 2. c. 4. \. 14. See Soldier, Bail, Habeas Corpus. 

14 G. 2. c. 17. 1. concerning Judgment as in Caſe. of a 
Nonſuit. See Nen ſuit, Judgment. 

8, 9 . z. c. 11. Ff 7. concerning Suggeſtion of Death of 

the Party, upon the Record. See Sugge/tion, = 


5 TZlix. 
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5 Fliz c. 4. concerning exerciſing a Trade in a Village. 


See Information, Trade. 

3, 4W.& M. c. 11.4 6. concerning Notice. See Orders 

4 Removal, (under Pa. 247, 370, 371.) 
1. c. 1 5. * 

5 e 15 3 See ibidem. 

26 G. 2, 2 (a Sufex Turnpike Act.) See Turnpikes, 

29 C. 2. c. 67. impowering to dig Materiali in private Soil. 
dee Tarnpikes. 

1 Fac. 1. c. 22 50. (about Cutting Leather) gives the 
Juriſdiction to the Lord Mayor of London 1x Ses810N5s, 
within the City and within 3 Miles Compaſs of ii. : 

iſt. This is zo ſummary Furiſcliction given to the Mayor, 

' PERSONALLY. 389, 390. 

2dly. But only as Head of this Court of Seffions. [bid. 

3dly. A Information therefore will not lie, id. But 
ſhall be quaſhed on Motion. 15d. 

4thly. But the juriſdiction mult be exerciſed according 
to the Courſe of the Common Law; i. e. by Indidt- 
ment. Ibid. 

7. Anu. c. 12. See Anbaſſadour. 

9 Ann. c. 20. \ 4, 5. See Information in Nature of Quo 
Warranto, Mandamus, And | 
N. B. This Act is legally, clearly, and correfly drawn: 
Per Lord Mansfield 407. Judge Powell was the Perſon 

who drew it: Per Fofter Jultice. 409 

„68 M. c. 11.4 3. No Coffs are payable; unleſs the 
roſecutor be the Party grie ved, or a Civil Officer Oc. 
431. See Recognizance, Certiorari. 

21 Jac. 1. c. 19. F 2. See Rankrupt, (under Pa. 439, 440.) 

43 Eliz.c. 2 $1. See Over/eers. | 

30 G. 2 c. 8. 5. & 20. See Soldier. 

17 G. 2. c. 16. A private Act for dividing and i nc loſing the 
Common Fields of Fleeknow in Warwickſhire, See Higb- 
way. 

ö Fac. 1. c. 22. The Duty of Tanners, Curriers, Shoe- 

makers, and OTHERs Cutting of Leather. 

1ſt, This Act was intended 7o /ecure the STAPLE of 
Leather ; and is xoT confined to Perſons occupied in 
the Trade of Cutting it. 498, 499. 

2dly. The + of the Penalty under $ 50. belongs to the 
Lord of the Liberty of the Place avhere the OFence 
was committed ; no/withfanding the Extenſion of the 
Mayor of London's Juriſdiction to 3 Miles Compaſs 
round it. 498, 499. (. Supra under Pa, 389, 
390. ; ; 

21 Jac. 1. c. 23. { 6. providing that this Act (“ to prevent 
«© Removal of Suits from INFERIOR Cours of Record,” ) 

ſhall only extend to /uch inferior Courts where an Utrer- 
Serrilter 


\ 
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Barriſter is Judge or Deputy, and there PRESENT. Page 
515. See Procedendo | 

21 H. 8. c. 13.4 1. prohibiting Spiritual Perſons from tat- 
ing Lands to Farm, Creates a new Offence, and pre/cribes 
a particular Remedy: Therefore no Indidtment lies upon it. 

* 

3, 4% M. c. 11. C. allowing anmarried Perſons, net 
having Child or Children, to be hired and gain Settle- 
ments. See Orders of Removal (under Pa. 547, 548.) 

29 Car. 2. c. 3. Of Frauds. See Deviſe. 


26 G. 2 c. 31. for regulating the Manner of /icen/ing Ale. 


houſes. 5 56 to 565. See Licence, Information (againſt 
Juſtices for refuſing.) | | 

3-4 V. & M. c. 11.47. concerning Settlements under a 
2 FOR A YEAR. 565 to 567. See Orders of Rem. 
val. 

9 Ann. c. 20.4 4. Several Informations in Nature of Que 
Marranto conſolidated into one againſt all the Defendants, 
573. See formation. | 

43 Elix, c. 2.4 z. about aſſeſſing one Pariſh in Alp of Ano- 
ther. 576, 577, See Orders. 


6, 9: i Woe $4 3. 13» See Hawhers, Pediars and 
iy 13 91, 2, | Petty Chapmen : and See 
3, 4 Am. c. 4,4 1, 4. Con viction. 

4 G. 2 c. 28. F 2. (See Rent, Ejedment. J 't preſcribes two 
Manners of recovering in an Ejectment brought by the 
Landlord; wis. by Default; and on Trial. In both 
which, it muſt be made to appear“ That H a Year's 
* Rent was due; that there was no ſufficient Diſtreſs ; and 
«© that the Leſſor had Power to re enter.” In the former 
Caſe of Judgment againſt the Caſual Ejector (and ſo allo 
upon Non Suit on not conſeſſing Leaſe, Entry and Ouſter,) 
This muſt be made to appear by Affidavit In the latter 
Caſe, the ſame Thing muſt be proved upon the Trial. 
620. | 

iſt. This is a very different Caſe from that of the De- 

Jendant in an Action for the MES ROFITS, not be- 
ing eſtopped from going into the Title, by a Judg- 
ment againſt the Caſua / Ejector, (to which Judgment 
He was no Party) 620. BY 
2dly. TheEnd and Tntent of this Act was to limit and n- 
Fne the Tenant to Six Calendar Months, after Execution 
executed, for offering Compenſation or applying . for 
Relief in Equity. 619 to 621 ' 

4, 5 Ann.c.'16.5 8. : BY 

40.4.6 28/416: See Yiew. | 

18 E. 1. Quia Emptores Terrarum —its Effect. 108. 
See Alienation. 

13 E. 1. He Donis conditionalibus''—when and how evad- 
eds 115. | | 
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Of the Death of One of the Parties. 
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14 G. 2. c. 20. is a retraſpective and declaratory Law: and 
ſeems to have reſtored the Original Tenant ts the Fræcige. 
It proceeds upon the Parties to a Recovery having Power 10 
Juffer it. Page 116. See Common Recovery, Tenant in Tail. 

21 Zac. I. c. 16. Of Limitations.” 119. See Eje&ment. 

1 Zlis. c. 19. Hult. (concerning Grants by Biſhops.) 221 to 
226. See Biſhops, Grants, Offices. | 

1 Jac. 1. e. 15.4 2. 467. See Bankrupts. 


7» 8W. 3 c. 34. 8 * 1455. 486. See Qual ers, Tit, 


1G. 1 Stat. 2. c. 6.48 2. 

19 G. 2. c. 37+ 492. See Inſurance ( double.) | 

51 H. 3, de Diftridione Scaccarij does not extend to Diſtreſſes in 
Nature of Executions for Poor's Rates and ſuch like. 586, 
588. See Diftreſs. 


13, 14 C. 2. c. 12.6 3. 17 C. 2. c. 5.4 1. relating to Poor 


Perſons legally removed, and afterwards RETURNING 7o the * 


Pariſh from whence removed, without bringing a Certificate. 
596 to 603. See Pariſh-Poor. | 


Suggeſtion 


(againſt Two : One dies &c.) 
Sundap 
Tscluded in Days of Notice. 56. See Declaration (de ben? eſe.) 
Superſedeas 


To an Action. See Pradlice, Prifoners. 


Tax 


ORPORATION of the Royal Exchauge-Afſurance Com- 
pany in London, are liable to be aſſeſſed in their Corps 
rate Capacity, As @ Corporation. 156 to 158. 
Firſt—The 305001. or rather 1 300000. (vis. the Sum of 
Money exempted by 6 Geo. 1. c. 18.5 2, 5, 10.) is 
cCaonſined to the Original Fund and Company ettabliſhed 
by that Act; and does nt extend to the preſent Corpo- 
ration, fince founded upon a Charter of the Crown, 
which neither did zor could give any ſuch Exemption. 1 56. 

| 4 Secondly— 


366. See Zied men: | 
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Secondly— They ought to be rated as a Corporation; not 


as Indiuidualt (in their reſpective Wards. Page 157. 
Term (of Nears ) 


Long Terms for Years are modern Contrivances, unknown to 

our Anceſtors, and different from their Notions concern- 
ing Terms for Years 217. 

Copybolds, for Terms of Years. 218. See Copyholds. 


Leaſe for Years, if Leſſee ſo long live; Remainder to A- 


nother, for and during the Reſdue of the ſame | ERM. 
This (notwithſtanding former Caſes which ſay, © That 
«© the Reſidue of the Term is void, becauſe the Term is 
at an End bythe Death of the Leſſee,” ſhall be con- 
ſtrued That the Remainder- Man ſhall enjoy during all the 
Reſidue of the Years fo come; where the manifeſt Inten- 
tion of the Parties appears to be ſo. + 2 5, 286. See 
Deeds (under a. 285, 286.) and ſee Caſes denied. + 
The Word © Term” may ſignify the Time, as well as the 
| Intereſt. 285, r 8 | 
The O/d Caſes held That there could be no Remainder of 


4 Term, after an Eſtate for Life; either by Deed, or 


Vill.“ But when long and beneficial Terms came in 
Uſe, ſuch Limitations were firſt allowed to be created by 
Will, (under the Name of Executory Deviſes:) And af- 
terwards, Remainders were allowed by Deed, for the Re- 
ſidue of the Years, but got of the Term. But new Limi- 
tations of Terms are of general Uje ; their Bounds ſet- 
tled; and the Ke concerning them certain and efta- 
bliſhed. 285, 2886. 8 Fete atv 'S 


h Term. 


Mot ions allowable or not allowable, on the /aft Day of it. 
c RE LT 


Tithes. 
Payable by Duakers, 48 5. See Quakers: 
Tzade and Tzadez. See Bankrupt. 


A Perſon not qualified to exerciſe a Trade, himſelf, by hav- 
ing ſerved an {pprenticeſhip, entered into / artnerſhip 


with a qualified Partner, and only Sharing the Profits and 
ſtanding the Riſques of the Partnerſhip, wir Hour ever 
exercifing or interfering in the Trade himſelf perſonally, 


is not within the prohibitory and penal Act of 5 Eliz.c. 


4 fo as to be liable to the Penalties of it. Pa. 5 to 10. 


&, 


— > 


Reſtraint 
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Reſtraint of it. See Hy-Laavu. 


of 
Regulation of it. Se By- Law. 
In a Village. See Information. 

Teaſon. | 
to | | 
- Dr. Henſey's Trial, for High Treaſon in adhering to and | 

aiding and correſponding with the King's Enemies The 
ſummary Hiſtory of ir. Page 643 to 652. 
\ iſt, The Grand Jury broug!:: in this Bill, by ſelf. 643. [1 
u. 2. The Indictment was read to him, upon his Arraign- 
at ment: Though He had a Copy of it five Days before. 
is Ibid. 
n- 3. Papers ſpund in the Cuſtody of the Perſon Himſelf may be 
be read againſt him, if proved by the Evidence ot thoſe | 
n- who have ſeen bim write, or know his Hand. 644. 
ee 41. Where the Defendant gives no Evidence, the Counſel for 
x . the Crown may decline to ſum up their own. 645. 
he 5. Letters of ntelligence written and ſent, in order to 
3 be delivered to the Enemy, are, though ix TERCEPTED, 
of Overt- Acts of both the following Species of Treaſon, 0 
or wiz. Compaſſing and Imagining the King's Death, and 
in adbering ta bis Enemies. 646, 647, 650. TIF) 
by 6. Lewying War is an Overt Act of compaſing the King's | 
f- Death. 646. 5 5 f 
e- 7. Overt Ads of the Intention of Levying War are Overt 
T7 Acts of ſuch Compaſſing. Ibid. | | 
t- 8. Soliciting a Foreign Prince, even in AmiTy with | 
as this Crown, to 7zvade the Realm, is ſuch an Overt 
3; Ag. Ibid. 8 5 A 


9. Some One Overt Ad muſt be proved in the Count 
where the Indictment is laid. 647. 4 ; 
10. A Letter dated from a Place which lies in that 
it. County, is ſufficient for ſuch Proof. 1b;d. 
2 11. A Month's Time was allowed, between Sentence and 
the Day appointed for Execution. 651. 2 


Tzial 


New. See New Trial. ; | 
Put eff, upon Account of a Libel publiſhed with Intention to 
Influence the Jury : But ſhall not be again put F till after 
Trial of an Information againſt the mere Pamphlet-Sellers, 


V- 
ip | | 
nd i [| 
2 | Tzial at Bar. 
ly, | | . * 
c. Cone a Right to a Traci-P2h on each Side of the 

: River Tees (alternately) for towing, without paying any 
int Acknowl:dgment—The Right found, 292. 


Con- 
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Concerning Fines payable to the Lord of the Barony of 
Gilleſland, and their Liberty of Exchanging Found for the 
Tenants. Page 333. | 


Trover 


Is a Fiction, in its Form: But, in its Subfance, a Remedy. 
31. It is a Remedy to recover the Value of perſonal Chat- 
tels, wrongfully converted by Another to his own Uſe. 
31. The Form ſuppoſes that the Defendant may have 
come /awfully by the Goods. 31. And it lies in /ac/ 
Caſes. Ibid. Where they were taken wrongfully and by 
Treſpaſs, the Plaintif, if he brings this Action, waves 
the Tre/paſs, and admits the Feſſeſſion to be lawful. 16:9. 
It may be brought for an unlaauful Converting ; though the 
Original Poſſeſſion was unlawfully obtained + But no Damages 
can be recovered in 25¹. Action, for the mere Taking. 31. 
It is an Action of Tort: But the whole Wrong conſiſts in the 
wrongful Converſion. Ibid. | 

Two Things only are neceſſary to be proved, to intitle the 
Plaintiff to recover in it; vis. Paſſeſſion, in the Plaintiff ; 

and a evrongful Converſion, by the Defendant, IId. 

It is maintainable by the Aſſignees againſt a Sheriff, who 
fells the Goods of a Bankrupt, (before taken by him in 
Execution,) AFTER Aſſignment : For after Aſſignment they 
become the Property of the Aſſignees, from the Time of the 
Bankruptcy, by Relation. 31, 32: 

Trover therefore lies againſt the Sheriff, for this unlawful! 
Converfion : Though this Relation ſhall or make him a 
Treſpaſſer or Mrong-Doer, where the Original T aking of the 
Goods was prior to the Aſſiga ment, and /awful. 35 to 38. 

In Trover, the Plaintiff avaves the Treſpaſs; and relies upon 


the unlaxyful Poſſaſion, only. 31. 
Tuznpikcs. 


It is neither uſual nor convenient, to ere them in the Mid- 
dle of Great Towns. 376, 377. 
The Town (itſelf) of Battel is EXCLUDED out of 26 G. 2. c. 
54. Ibid. : | 
An Act impowers to dig Materials in yrIvarte Soil : (29 
G. 2. c. 67.) The Seſſions make an Order upon it: Whic 
was quaſhed. 383. 
iſt. ExrxESS Adjudication is not neceſſary, where the 
Recitals and Allegations are ſtrong, and Concluſions 


are actually drawn. 382. 


2d. Vet 
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zd. Vet the Foundations of their Authority ought to 
appear upon the Face of the Order, ſome how or other. 
Page 382. 
34, Notice to the Owx ER of the Soil is not always ne- 
ceſſary. 382. 
4th. But Satigfaction is, wherever He is injured. Bid. 
5th. The Order muſt sr-ciry what Materials can wor 
be found in or upon the Waſte, and what may be found 
in the private Soil. 382. | 
Gth. And alſo fix the particular Part of the Private 
Property. bid. | 
7th. For they cannot order a Digging over the whole 
Eſtate, in general. 382, 383. 
8th. Nor can they dig the private Property, to R for 
Materials, without knowing or at leaſt having a rea- 
Jonable Preſpec, that they ſhall find them there. 1614. 


Verdict 


G AINST Evidence. See Practice, New Trial. 
Without Evidence. See Repleader, New Trial. 
Obrained by Stratagem or unequitable Methods. 352, 353. 
See Practice. 
Wrong delivered by the Foreman —may be amended. 384, 
38 


May vor be ſet aſide by an Iv ERIOR Court; except for Tr- 


regularity or Surprize: But net upon the Merits. 571, 


„ 

Shall not be ſet afide for Exceſſiveneſs of Damages, in Caſes 
turning upon C1iRCUMSTANCES, which are ſtrictly and 
properly wiTHIN the PROVIN CE of the Jury: (As, for 
Criminal Converſation with the Plaintiff's Wife.) 609. 

Where the Evidence which ſupports it, is clear and full, ſhall 
not be ſet aſide. 394 to 398. 

But where the Verdict is again Evidence, or again the 
Weightof it greatly ęreponderating, it ſhall. IId. 

Fraud will invalidate, in a Court of Law, as well as in 2 
Court of Equity: And where it has interfered, the 
Common-Law Courts have a concurrent Juriſclicthion with a 
Court of Equity, to ſet aſide the Verdict. Id. | 

Set aſide. The Antiquity of this Practice; The Rule of it; 
The Reo/onablensſs of it. Ibid. | 


| General Verdicts can only be ſet right by a New Trial. 393. 


See New Trial. 
» Mot 


— — 
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| Mot General Verdicts include legal Conſequence, as well as 


Propoſitions of Fact. Page 393. 
Veſt ing 
Of Legacies, See Legacy. 


Of Remainders. See Dewi/e. 
Of deviſed Intereſts. See Devi/e. 


View. 


By 4, 5 Ann. c. 16. 4 8. in any Aalen brought in any of 


4 


the Courts of Record at Veſminſter, where it ſhall ap- 
pear to the Court that it will be proper and neceſary that 
the Jurors ſhould have a View, They may Order /pecial 
Writs of Diſtringas or Habeas Corpora to iſſue, com- 
manding the Sheriff to have Six or THE FTIAS T TweLve 
of the Jurors therein named, or ſome greater Number 

of them at the Place in queſtion &c: And the Sheriff 
ſhall, by a ſpecial return, certify ** That a View has 


* been had.“ 
nd by 3 G. 2. c. 25. (the Ballotting-AQ) { 14. it is 


provided hat where a View ſhalt be allowed, Six of 


„ the Jurors named in the Pannel, or more, ſhall have the 
«« View, and ſhall be the rt ſworn, (or ſuch of them as 
«« appear,) before any Drawing.“ 

ut as the having a View was not, by either of theſe Sta- 
tutes, made a Matter of Courſe, (though ſuch a Practice 
had prevailed, and had been abuſed to the Purpoſes of 
Delay,) The Court thought it their Duty to take Care 
that their Ordering a View ſhould not obffru? Fuftice, 
and prevent the Cauſe from being /ried: And they re- 
ſolved not to order One any more, without a full Exa- 
mination into the Propriety and Neceſſity of it; unleſs 
the Party praying it would come into fuch Terms as 
might prevent an unfair Uſe being made of it. For they 
were All clearly of Opinion, that the Act of Parliament 
meant ** that a View ſhould not be granted, unleſs the 
« Court was ſatisfied that it was proper and neceſſary :** 
And they thought it better that a Cauſe ſhould be tried 
upon a View, had by any Six, or by fewer than Six, or 
even without any View, than be delayed for a great Length 


of Time. 252. 


Accordingly, They added a Clauſe to the uſual Rules for 


Views, purporting that the Party praying a View con- 
SENTED ©* That in Caſe no View ſ{iryvuld be had; or if a 


„ View ſhould be had by any of the Jurors whomſoever, 
« (though not being Six of the firlt Twelve ;) yet the 
rial ſhould proceed, and no Objection be made on 


« Account (hereof, or for Want of a proper Return,” 256. 
a | Sin ce 
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TIL x of the Principal Matters. 


Since which, Motions for Views are become Motions of 
Courſe, with ſuch additional Conſent annexed to them. 

Page 256. | 

See the Form of the »/ual Rule, and alſo of the modern 
Addition both in Cauſes to be tried by Special Juries, and 
thoſe to be tried by Common Juries, reſpectively recited 
werbatim. 257, 258. 


Vilitoz. 


The general Power of Viſitation, properly exerciſed, is u/e« 
ful and convenient to Colleges: Per Ld. Mansfield. 209. 

The Juriſdiction of the Viſitor is ſummary and without As- 
peal from it. 200. 

The Founder of a College may appoint a Viſitor, either 
generally or ſpecially. 200. | 

He 71 preſcribe particular Modes and Manners, as to Part. 
Ibid. 

He may appoint a Special Viſitor, for a particular Purpoſe, 
and no farther. Ibid. 

His general Viſitor has incidental Power, as ſuch : But yet 
he may re/train him as to particular Infkances. Ibid. 

No technical Form of Words is neceſſary for appointing either 
a general or a ſpecial Viſitor. bid. and 202. 205. 

But it muſt be collected from the whole Purview of the Sta- 
tutes conſidered together, wHaT Power the Founder meant 
to give the Viſitor. hid. 

The Founder may make a genera! Viſitor; and yet appoint 
inferior particular Powers in Others, in the firſt Inſtance. 
Ibid. 

Of St. John's College Cambridge 

2ſt. The Piſbop of Ely is Viſitor, as to the Election of 
Fellows ; Per Ld. Mansfield; 201, 202. 
And indeed general Viſitor, except as to altering the Sta- 
tutes. 201 to 205. 
zdly. And of Dr. K:tor's anxextED Fellowſhips, as 
well as of the reſt. 7bid. 

Ingraſted or annexed Fellowſhips in Colleges, (though in- 
grafted by Iadenture) are to be conſidered as Part of the 
OLD Foundation. 204, 205. 

And a Clauſe of Diſtreſt, given to a third Perſon, makes no 
Difference: For that is no adequate Remedy To the Fel- 

lou, (and was given diverſo intuitu ;) nor ought to take 
away the SPECIFIC Remedy, from the Perſon injured, 1314. 

Mandamus to a Viſitor, „to exerciſe his Power over the 
« Temporalties, in a Diſpute about the intermediate Pro- 
« fits of a prebendal Stall, during its Vacancy” —Denied. 
567, 568. See Mandamus. | 


For, 


A TaB a E 'of the Principal Matters. * 


— —_ 


For, a Viſitor has no ſuch Juriſdiction. It muſt be deter. 
mined according to the Courſe of the Law of the Land; 
As it is a Litigation not only with the Members of the 
Body, but with Executors and Adminiſtrators of deceaſed 
Prebendaries ; over whom, the Viſitor can have no Power, 


Page 567, 568. 


Will 
NF a Married Woman, 432. See Prohibition, Baron and 
Feme. | 


nd 


